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TO: CouncilmemberGary Okrno
Chair,Transportationand PlanningCommittee

FRON: CouncilmemberDukeBainum

SUBJECT: RequestedAmendmentto Bill , CD-I (2009)

As afollow-up to thepublic testimonyat theMarch 18~Council meeting,relatingthe
Bill 4 (2009), I would like to requestthat your committeeconsideramendingBill 4 to
includean exemptionfor “amateurradiooperatorsusing two-wayradiosandwhoare
licensedby the FederalCommunicationCommission.”I foundthe testifierscomment
very compellingand in orderto accommodatetheirserviceto the communityI would
supportthis exemptionfrom thebanon theoperationof mobile electronicdeviceswhile
operatinga motorvehicle. I leaveit to your discretionasto whetherthis exemption
shouldonly apply in timesof emergency.

On this sametopic, I receivedtheattachedletter from GuyArcher indicatingthat the
theremaybe a preemptionissuerelatedto regulatingradiooperatorslicensedby the
FCC. I would like to requestthat your committeelook into this asit could impactany
actionswe might take.

An additional concernaroseat thehearingin that I believetheProsecutortestifiedthat a
personwould be “operatingamotorvehicle” simply by sitting on thesideof the road
with theenginerunning. If this is indeedincludedin the definition of “operatinga motor
vehicle” I would like to urgethecommitteeto refinethis definitionto excludecars that
arepulled over to thesideof theroad andnot actively“driving.”

Thankyou for your attentionto this, andif you haveany questionsrelatedto this request
pleasegive me a call.

Attachment:Letter from GuyArcher
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2499 Kapiolani Blvd
Suite 3405
Honolulu, HI 96826
March 19, 2009

CouncilmanDuke Bainum
Honolulu City Council
Honolulu Hale
Honolulu, HI 96813

Re: Bill No. 4 (2009)Relatingto theUseof ElectronicDevices

DearCouncilmanBainum:

I havean FCC Generallicenseto operateHAM transceivers,amaboard
memberof EmergencyAmateurRadio Club Honolulu, and since1974a
licensedHawaii attorney.TheAmateurRadio Servicehasably servedthis
nation in timesof emergencysuchashurricanes.

In reviewingproposedBill 4 (2009)prohibitingtheuseof certainelectronic
deviceswhile operatinga motorvehicle, I amconcernedwith paragraph(b):

The useof amobile electronicdevicefor thesole purposeof
communicatingwith emergencyresponderswhile in the
performanceof their official dutiesshall be anaffirmativedefense
to this ordinance.

As youundoubtedlyknow, amateurHAM radio operatorsarelicensedby the
FederalCommunicationsCommission(FCC) to operatetransceiverson various
radio bandsincluding VHF, UHF, andhigh frequency.In theUnitedStates,the
FCC is theagencyresponsiblefor nongovernmentalandnonmilitary stations.
Tide 47 C.F.R.governstelecommunications;andPart 97 thereofgovernsthe
AmateurRadio Service.The foregoingfederal law andFCC regulationsevidence
intent by the federalgovernmentto occupythis areaof the law. Federallaw
appearsto preemptstateand municipalgovernmentwith respectto regulating
radio operatorslicensedby theFCC.

Insteadof an “affirmative defense,”Bill No. 4 shouldgrantan exemptionfor
FCC licensedradio operators.I recommendconsultationwith yourCorporation
Counselregardingthe federalpreemptionissue.

Very truly yours,

Guy Arc}tier


