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DearChairKobayashiandCouncilmembers: -

C
00

Subject: Responseto Inquiry RegardingBill 100 (2007),CD1

This memorandumrespondsto youroralrequestof February6, 2008,requestinga

legal opinionconcerningrevisionsto thepurposeclauseofBill 100 (2007),CD1.

I. ISSUE

Whetherthecommitteedraft amendmentsto Bill 100, which substitute
“temporaryappointment”for “appointment”andaddtheprovisionthat the Mayor’s

authorityto fill temporaryvacanciesis derivedfrom Section13-103(e)oftheRevised
CharteroftheCity andCountyofHonolulu 1973 (2000ed.) (“RCH”), violateRCH
Section3-202.3whichprohibitsanyamendmentthat changestheoriginal purposeofa
bill?

II. BRIEF ANSWER

Thecommitteedraft amendmentsto substitute“temporaryappointment”for
“appointment”andaddtheprovisionthat themayor’sauthorityto fill temporary
vacanciesis derivedfrom RCH Section13-103(e)do not violateRCH 3-202.3because
theamendmentsaregermaneto theoriginal purposeofBill 100.
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III. FACTS

WhenBill 100 wasfirst introducedon December12,2007,thebill containedthe
following purposeprovision:

Section1. Purpose.Thepurposeof this ordinanceis to providea
procedurefor the appointmentofoneormoreindividualsto serveon a
board,commissionorcommitteefor a contestedcasehearing,in the
limited instanceswhentheboard,commissionor committeeis unableto
actdueto a lackofquorumcausedby therecusalor disqualificationof
oneormoreof its regularlyappointedmembers.

On February6, 2008,acommitteedraftversionofBill 100 wasintroducedto
includethefollowing amendmentsto thepurposeprovisionofthebill proposed(new
languageis underlined):

Section1. Purpose.Thepurposeof this ordinanceis to providea
procedurefor theIcruporaryappointmentof oneormoreindividualsto
serveonaboard,commissionorcommitteefor a contestedcasehearing,
in thelimited instanceswhentheboard,commissionorcommitteeis
unableto actdueto a lackofquorumcausedby therecusalor
disqualificationofoneor moreof its regularlyappointedmembers.Thj~
ordinancecreatesaprocedurefor themayorto makeappointments
pursuantto themayorsauthorityin Section13-103(e)oftheRevised
CharterofHonolulu 1973 to fill temporaryvacancieson boardsand
commissions.

IV. DISCUSSION

RCHSection3-202.3states:

No bill shall be soamendedasto changeits original purpose.
On demandof at leastfourmembers,anybill shall, afteramendment,be
laid over for oneweekbeforeits final reading.Everybill, asamended,
shall be in writing beforefinal passage.(emphasisadded).

Thereis no Hawaii caselaw thatdiscussestherequirementthat abill notbe
amendedto changeits original purpose.Caselaw in otherjurisdictionshasexaminedthe
requirementthat abill not be amendedto changeits originalpurpose.Manyofthose
casesinvolve legal challengesto statuteson thebasisthatthestatutesasadoptedviolate
thestate’sconstitutionalprovisionprohibitinganyamendmentto abill’s originalpurpose.
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Thesecasesstandfor thepropositionthat amendmentsto a bill arepermissibleif theyare
germaneto thebill’s originalpurpose.

“A determinationwhetheran amendmentor substituteactchangedtheoriginal
purposedependsonwhetherthesubjectmatterof theamendmentorsubstitutewas
germaneto theoriginalpurpose.Thetestofgerinanenessis muchlike the standardfor
determiningwhetherabill is limited to asingleobject.” Boultonv. FentonTownship,
726 N.W.2d733, 740 (Mich. Ct. App. 2006)(internalcitation, citation, andquotation
marksomitted).

“The constitutionalarticleprovidingthat amendmentsto bills mustbe ‘germane’
mustbeconstruedbroadly,ratherthannarrowly,with theview of effectuating,not
frustrating,thelegislativeprocess.Whatis ‘germane’ is thatwhich is in close
relationship,appropriate,relevant,orpertinentto thegeneralsubject;”LouisianaPublic
FacilitiesAuth. v. Foster,795 So.2d288, 299 (La. 2001)(internal citationandcitation
omitted); “[g]ermaneis definedas“in closerelationship,appropriate,relative,pertinent.
Relevantto orcloselyallied,” C.C. Dillion Co. v. City ofEureka,12 S.W.3d322 (Mo.
2000).

Forexample,in Boultonv. FentonTownship,acountysheriffsdeputywho was
injuredwhenhewasstruckby thetownship fire truck arguedthatthestatuteprecluding
firefightersandpoliceofficers from recoveringdamagesfor injuries arisingfrom normal
foreseeablerisks oftheirprofessionswasunconstitutionalon thebasisthat theunderlying
housebill for thestatutewasamendedsothatits original purposewaschangedin
violation ofthestateconstitutionalprovisionprohibitingamendmentsto abill’s purpose.
TheMichiganCourtofAppealsdisagreedwith theplaintiffs allegationsfinding that the
subsequentamendmentsto thehousebill were germaneto theoriginalpurposeofthebill:

The subsequentamendmentsofRB 4044weregermaneto the
original bill’s purpose:thatis, the amendmentswere not sodiversefrom
the original purposeasto haveno necessaryconnectionto it. The
original versionsoughtto abolishthecommon-lawfirefighters’ rule soas
to givefirefightersandpoliceofficersagreaterability to recoverfor
injuries causedby another’snegligence.Theamendmentsprescribedthe
circumstancesunderwhich afirefighter orpoliceofficer couldrecover.
“Where.. . thechangesfall within thegeneralpurposeoftheoriginal bill,
orareextensionsof it, theCourthastermedthemgermane.”(citations
omitted).

726 N.W.2dat466-67(emphasisadded).
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Likewise,in Missouri StateMedicalAssociationv. MissouriDepartmentof
Health,39 S.W.3d837 (Mo. 2001),physicianschallengedtheconstitutionalityof a
statuteon thebasisthat an amendmentto thehousebill to includepre-operative
informationfor breastimplantationexceededtheoriginalpurposeofthehousebill to
mandateinsurancecoveragefor cancerearlydetection.Rejectingthephysicians’
arguments,theMissouri SupremeCourt heldthattheamendmentswere germaneto the
originalpurposeof thebill to mandatehealthservicesfor seriousillnesses,including
cancer:

MSMA assertsthat theamendmentsto H.B. 191 werenot germane
to anypossibleoriginalpurpose.As introduced,H.B. 191 indicatedan
original purposeto mandatehealthservicesfor seriousillnesses,including
cancer. As enacted,H.B. 191 requiresthatphysicianstell patientsabout
theadvantages,disadvantages,andrisk, “includingcancer,”ofbreast
implantation. Subsections1.5-1.8,1999 Mo. Laws312, 13, codifiedat
subsections376.1250.5-376.1250.9Theoriginalpurposelogically relates
to mandatingpre-operationinformationabouttherisks ofbreast
implantation,includingcancer. Thesubsectionsonbreastimplantation
aregermaneto theoriginalpurposeofH.B. 191.

39 S.W.3dat 840.

Thepurposebehindnot allowing abill to beamendedto changeits original
purpose“is to preventbills relatingto onesubjectwhenintroducedfrom afterwardsbeing
soamendedasto relateto an entirelydifferent subject.” Parrishv. Lamm, 758 P.2d
1356, 1361 (Cob. 1988)(citationomitted); andto “preventtheenactmentofamendatory
statutesin termssoblind that legislatorsthemselves. . . [wouldbe] . . . deceivedin
regardto theireffects,andthepublic, from difficulty in makingthenecessary
examinationandcomparison,[would fail] to becomeapprisedofthechangesmadein the
laws.” Alcin v. Directorof Revenue,934 S.W.2d295, 302 (Mo. 1996)(citationomitted).

“[T]he ‘purpose’ofabill within this sectionis thegeneralpurposeof abill, not the
meredetailsthroughwhich its purposeis manifestedandeffectuated.”AdvisoryOninion
No. 331, 582 So.2d1115, 1116 (Ala. 1991’);Parrish,758P.2dat 1361 (legislaturenot
prohibitedfrom amendingabill by changingthemeansofaccomplishingthebill’s
original purpose).

In analyzingwhetherthepurposeofabill haschanged,“the original purposeis
comparedto thefinal purposeto determineif it waschanged.” ChristtheKing Manorv.
Commonwealth,911 A.2d 624, 636 (Pa.Commw. Ct. 2006).
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Here,Bill 100 is entitled “To AmendChapter3, RevisedOrdinancesofHonolulu
1990,asAmended,Relatingto TemporaryVacanciesonBoards,Commissionsor
Committees.” Thepurposeof Bill 100 is to establishaprocedurefortheappointmentof
individualsto fill temporaryvacancieson aboard,commissionor committeeconducting
acontestedcasehearingwhentheboard,commissionor committeeis unableto attaina
quorumcausedby recusalor diaqualificationofone ormoreregularlyappointedboard
members.

Bill 100, CD1, is virtually identicalto Bill 100, exceptthatthecommitteedraft
addstheword “temporary”beforeappointmentandaddstheprovisionthatthemayor’s
authorityto fill temporaryvacanciesis derivedfrom RCH Section13-103(e).

V. CONCLUSION

In our opinion, the committee draftamendmentsdo not changetheoriginal
purposeofBill 100 which is to establishaprocedurefor thefilling oftemporary
vacanciesonboards,commissions,andcommittees.Theproposedamendmentsare
“germane”to theoriginal purposein that theadditionof“temporary”beforeappointment
is closelyrelatedto theoriginal purposein thattheadditionallanguagemerelyaffirms
that an appointmentis “temporary”becausethevacancieson theboard,commissionor
committeearetemporary.Moreover,inclusionoftheCharterprovisiondoesnot change
theoriginalbill purpose,but is releventandgoesto theunderlyingreasonswhyan
ordinanceamendmentis requiredfor thepromulgationofthe procedure.

Shouldyou haveany questionsconcerningtheforegoing,pleasedo not hesitateto
contacttheundersignedat 523-4263.

Very truly yours,

DAWND. M. SP’
DeputyCorporation

APPROVED:

CARRIE K. S. OK]NAGA ii
CorporationCounsel
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