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February 13, 2008

The Honorable Barbara Marshall, Chair iy =
and Members - :

Honolulu City Council =

530 South King Street, Room 202 ‘

Honolulu, Hawail 96813

Dear Chair Marshall and Councilmembers:

Subject: Two (2) Bills to Amend Chapter 21, Revised Ordinances of Honolulu
1990 (The Land Use Ordinance), Relating to the Regulation of
Certain Visitor Accommeodations

The Planning Commission held public hearings on November 28, 2007 and January 16, 2008 on
the above subject matter. At the public hearing on November 28, thirty people testified in support of the
proposal and sixteen in opposition. Written testimony was received from twenty-one in support and
twelve in opposition. At the public hearing on January 16, two people testified in support of the
proposal and three in opposition. Written testimony was received from five in support and eight in

opposition. The public hearing was closed on January 16, 2008.

The Planning Commission voted on January 30, 2008, to recommend denial of the City Council’s
proposal (version “A”) relating to 05-186 (7 in favor). The Commission voted to recommend approval of
the DPP alternative (version “B") relating to 05-186 (7 in favor) with a change on page 3, Section 3,
Sec. 21-4.110-3, subsection (A) to add “after receiving a notice of violation” after “the owner, operator,
proprietor, or rental agent of the transient vacation unit being advertised shall, within 7 days.”

Attached is the report of the Director of Planning and Permitting and the original copy of the draft
DPP Bill. The minutes will be forwarded under separate cover.

Sincerely,

ﬁj\, Karin Holma, Chair
Planning Commission DEPT. COM 86
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APPROVED: APPROVED:

Henry Eng, FA!CP é Mufi Hann n
Director of Planning ermitting Mayor

Bl £ foSh—

ayne M. Hashiro, P.E.
Managmg Director
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October 16, 2007

MEMORANDUM

TO: KARIN HOLMA, CHAIR -
AND MEMBERS OF THE PLANNING COMMISSION

10
7
FROM: HENRY ENG, FAICP, DIRECTOR /
DEPARTMENT OF PLANNING AND PERMITTING
SUBJECT: TWO (2) BILLS TO AMEND CHAPTER 21, REVISED ORDINANCES OF

HONOLULU 1990 (THE LAND USE ORDINANCE), RELATING TO THE
REGULATION OF CERTAIN VISITOR ACCOMMODATIONS

Pursuant to Resolution 05-186, we are submitting for your review and consideration
two (2) proposed bills to amend the Land Use Ordinance (LUQ). Prior to consideration
of Resolution 05-186 by the full Council, three information briefings were held {at
Council Chambers on June 1, 2005; at the Windward Community College on June 9,
2005; and at the Old Walalua Courthouse on June 13, 2005). On June 28, 2005 the
Resolution was reported out of the Zoning Committee for adoption as amended in the
CD1 form. On July 6, 2005, Councii adopted the Resolution, as amended (CD1) by a

vote of nine (9) in favor and none (0) opposed.

The proposed bills allow pre-existing transient vacation units (TVUs) that were operating
in certain residential- and apartment-zoned areas to continue to operate, provided that
they obtain nonconforming use certificates and meet certain other conditions. The
purpose of these bills is not intended to expand opportunities for TVUSs, but rather to
require that advertisements for TVUs include certain information that would facilitate the
City’s ability to locate illegal TVUs and to enforce the prohibition against their operation
in residential and certain other areas. These bills are attached as “Bill A" (City Council
version) and “Bill B” (DPP version) and identified as Exhibits A and B, respectively.
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The basis for the City Council’s bill is identified in Section 1 to Exhibit A of their
proposal. The current version of the LUO does not include requirements regulating the
advertisements of transient vacation uses. As such, the Council proposes to amend the

LUO by adding Section 21-4-110-3, which:

1. Requires the owner, operator or proprietor of any transient vacation unit for which a
nonconforming use certificate is required to include in all advertisements for
occupancy the nonconforming use certificate number and street address of the
transient vacation unit. Failure to do so shall subject the owner, operator, proprietor,

or agent to the civil fines, and

2. Assesses civil fines for noncompliance. The amount of civil fines assessed would
depend on whether it is an initial or recurring violation.

The DPP, in coordination with the Corporation Counsel, agrees with the proposed LUO
amendment establishing requirements for the advertisements of the availability of
transient vacation rentals. The proposed DPP bill omits the terms “for compensation or
valuable consideration” as associated with a rental agent, as these terms may be
intentionally abused or serve as a loophole.

We also agree with the purpose and intent of the proposed amendment to the LUQ,
Section 21-4-110-3, which adds a provision for assessing civil fines for failure to comply
with the advertisement requirements. However, we differ with the proposed
amendments with regard to the amount of time allocated for "due process” compliance

and the civil fine schedule proposed by Council.

Accordingly, the DPP submits a proposed amendment which redefines the “due
process” time allocation for compliance (i.e., “within seven (7) days”). This is consistent
with the minimum “due process” threshold for an initial violation established in the
department’s rules and procedures. We aiso propose an amendment to the civil fine
schedule to increase the effectiveness of enforcement efforts. Our proposal is for an
initial violation to assess a fine not to exceed $1,000, and daily fines not to exceed
$1,000; for recurring violations, an initial fine not less than $1,000, but not more than
$5,000, and daily fines not less than $1,000, but not more than $5,000 until the violation
is corrected. This civil fine schedule is consistent with the civil fine schedule in the
department’s rules and procedures. The proposed DPP civil fine schedule is preferred
to the Council version in that through the imposition of daily fines, the enforcement
provisions of the Notice of Order are managed more effectively, and legal issues such
as muitiple Notices of Order for a continued infraction are avoided.
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Further, it was brought to our attention that there may be some confusion regarding the
~ provisions of Section 4, Section 21-5-640 (Time sharing and transient vacation units).
Specifically, the confusion is regarding the advertisement requirements in the proposed
draft measure. The confusion and concern was that hotels and time shares would be
required to include specific information in their rental advertisement. The owner,
operator, or proprietor of a transient vacation unit that does not require a nonconforming
use certificate and is a permitted use in the resort or specific A-2 medium density
apartment district shail include in any advertisement for the unit, the street address and,
if applicable, the apartment or unit number of the transient vacation unit. The key
phrase is “transient vacation unit.” The owners of these units must comply with the
advertisement requirements. However, the advertisement requirements do not apply to
hotel or time share use in the Resort or A-2 medium density apariment district. This
comment is for clarification only; no change is needed to proposed language.

Qver the years, the technique used by legal counsel when representing clients cited for
conducting illegal transient vacation rentals has been to search for loopholes or
ambiguities in the code, which would allow their clients to prevail in contested case
hearings. The DPP recommends an amendment to Section 21-10.1 — ("Definitions”) to
address the provisions of “corporate retreat” and “transient vacation units” with regard to
the issue of compensation. Finally, an addition is recommended to the definitions to
address fractional “interval” use or occupancy among various owners for a contractually

limited period or periods of time.

We recommend that you approve the alternative version proposed by DPP (Bill B), and
not the City Council bill initiated by Resolution 05-186, CD1.

HE:ra
Attachments
cc: City Council

Reso05h-186toPC.doc
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PROPOSED BILL INITIATED BY CITY COUNCIL RESOLUTION



CITY COUNCIL

£ CiTY AND COUNTY OF HONOLULU No. 05-1 86, CD1

HONQOLULU, HAWAIJ

RESOLUTION

PROPOSING AN AMENDMENT TO CHAPTER 21, REVISED ORDINANCES OF
- HONOLULU 1990 (THE LAND USE ORDINANCE}), AS AMENDED, RELATING TO
" THE REGULATION OF CERTAIN VISITOR ACCOMMODATIONS.

WHEREAS, Section 6-1513 of the Revised Charter of the City and County of
Honolulu 1973, as amended (RCH), provides that “[a]ny revision of or amendment to
the zoning ordinances may be proposed by the council and shali be processed in the
same manner as if proposed by the director [of planning and permitting]”; and

WHEREAS, Section 8-1513, RCH, further provides that *[a]ny such revision or
amendment shall be referred to the director and the planning commission by resolution,
which resolution shall be accompanied by supporting documentation sufficient to satisfy
the director's usual requirements for the commencement of processing”;, and

WHEREAS, for the purposes of the RCH, the term “zoning ordinances” refers
both to the codification of land use standards in the Land Use Qrdinance and to
ordinances zoning and rezoning particular parcels of property (Section 6-1514, RCH);

and

WHEREAS, it is the desire of the City Council that the Director of Planning and
Permitting and Planning Commission process the proposed amendment to Chapter 21,
Revised Ordinances of Honolulu (ROH) 1990, as amended, attached hereto as Exhibit

“A~1": now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that the
Director of Planning and Permitting is directed, pursuant to Section 6-1513 of the
Revised Charter of the City and County of Honolulu 1873, as amended, to process the
proposed amendment to Chapter 21, ROH 1680 (the Land Use Ordinance), attached
hereto as Exhibit "A-1,” in the same manner as if the proposal had been proposed by

the Director; and

BE IT FURTHER RESOLVED that the Director of Planning and Permitting is
directed to inform the Council upon the transmittal of the Director's report and the
proposed Land Use Ordinance amendment to the Planning Commission; and

BE IT FURTHER RESOLVED that if the Director of Planning and Permitting
decides to initiate an alternative to the proposal attached hereto as Exhibit “A-1,” the
Director is directed to transmit both the attached proposal and the Director’'s alternative
to the Planning Commission and the Planning Commission is directed to transmit both
proposals and its recommendation on both proposals to the Council; and

0CS/062005/02:08/CT 1



CITY COUNCIL

CITY AND COUNTY OF HONOLULU
HONOLULY, HAWAH No. 05-186, CD1

RESOLUTION

BE IT FINALLY RESOLVED that the Clerk is directed to transmit certified copies
of this Resolution and the Exhibit attached hereto to the Director of Planning and
Permitting and the Planning Commission of the City and County of Honolulu.

INTRODUCED BY:

Barbara Marshall

Donovan Dela Cruz

DATE OF INTRODUCTION:

May 12, 2005
Honolulu, Hawsaii : Councilmembers

(OCS/061705/ct)
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ORDINANCE

%y CITY COUNCIL

 CITY AND COUNTY OF HONOLULU BILL (2005)

HONGLULU, HAWAI

A BILL FOR AN ORDINANCE

TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAIN VISITOR ACCOMMODATIONS.

BE IT ORDAINED by the P_eaple of the City and County of Honolulu:

SECTION 1. Findings and Purpose. The Council finds that the ordinance
currently codified at Section 21-4.110-1, Revised Ordinances of Honoluiu 1980, was
enacted to allow preexisting transient vacation units (TVUs) that were operating in
certain residential- and apartment-zoned areas to continue to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have complained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City’s ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential

and ceriain other areas.

SECTION 2. Section 21-4.110-1, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

“Sec. 21-4.110-1  Nonconforming use certificates and advertisements for
transient vacation units.

(a)  The purpose of this section is 1o treat certain transient vacation units which have
been in operation since prior to October 22, 1986 as nonconforming uses and to
allow them to continue subject to obtaining a nonconforming use certificate as
provided by this section and subject to compliance with the requirements in this

section and Section 21-4.110-3.

(b}  The owner, operator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December 28, 1989, or shall cease its operation. The owner,
operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, fransient accommodations tax records, and federal and/or State of

0CS/062005/02:08/CT 1



% CITY COUNCIL

/ CITY AND COUNTY OF HONCLULU BILL (2005)

ORDINANCE

HONOLULU, HAWAIL

A BILL FOR AN ORDINANCE

(c)

(d)

(€)

Hawaii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October 22, 1986 and has continued
through December 28, 1989, the director shall issue a nonconforming use
certificate for the transient vacation unit.

Failure to obtain a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December 28, 1889, is not a bona fide nonconforming use, and shalfl not
continue as a nonconforming use but shall be treated as an illegal use.

The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the following schedule:

(1) between September 1, 2000 and October 15, 2000; then

(2)  between September 1 and October 15 of every even-numbered year
thereafter.

Each application {o renew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and transient accomrnodations tax license
for the nonconforming use during each calendar year covered by the
nonconforming use certificate being renewed and that there were transient
occupancies {(occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (ii) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Failure to meet these
conditions will result in the denial of the application for renewal of the
nonconforming use certificate. The requirement for the 35 days of transient
occupancies shall be effective on January 1, 1895 and shall apply to renewal
applications submitted on or after January 1, 1996.

The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shail display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listing of all units at that address holding current certificates may be
displayed in a conspicuous common area instead.

The owner, operator, or proprietor of a transient vacation unit for which a

nonconforming use cerificate is required, and anv rental agent thereof, shall

include, in all advertisements for occupancy of the unit, the nonconforming use
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CiTY AND COUNTY OF HONOLULU BILL (2005)

HONOLULU, HAWAL

A BILL FOR AN ORDINANCE

cerificate number and street address, including, if applicable, any apartment or
unit number, of the transient vacation unit._In the event that the owner, operator,
or proprietor. or any rental agent thereof, advertises muitiple units in an
advertisement, the nonconforming use certificate numbers, addresses, and, if
applicable, the apartment or unit numbers, of all units being advertised shall be
included in the advertisement. For the purpose of this subsection. an
“advertisement’ includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction of the owner, operator or proprietor of a
transient vacation unit in any manner or by any means, including, but not limited
to. newspapers, magazines, television, radio, brochures, and through the
internet. The existence of an advertisement for g transient vacation unit shall be
prima facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardiess of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term "rental agent" means any person who, for
compensation or a valuable consideration, lists. solicits for prospective lessees or
renters for, leases or offers to lease. or rents or offers to rent, a transient vacation

unit, as a whole or partial vocation."”

SECTION 3. Chapter 21, Article 4, Revised Ordinances of Honolulu 1990, is
amended by adding a new Section 21-4.110-3 to read as follows:

“Sec, 21-4.110-3 __ Information required in advertisement—Notice and penalty for
violation.

(a) If an advertisement does not have the information required by Section 21-4.110-
1({f). the owner, operator, proprietor, or rental agent of the transient vacation unit
being advertised shall, immediately upon receiving a notice of violation, take no
further action to disseminate or direct the dissemination of any adverlisements
that do not contain the required information, and shall, within five working days of
receiving such notice, take action sufficient to_cure the violation. Failure to do so
shaill subject the owner. operator, proprietor, or rental agent to the civil fines

provided in subsection (b).

{b) Anvy person violating this section shall be subject to the following civil fines:

(1) For a first violation, a fine of up to $1,000;

(2)  Fora second violation within one vear of a previous violation, a fine of up

to $3,000;
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A BILL FOR AN ORDINANCE

(3} For a third or each subsequent violation within one year of a second or
subsequent violation, a fine of up to $5.000. :

Following receipt of a notice of violation, if the owner, operator, proprietor, or
rental agent takes further actions to disseminate or direct the dissemination of
advertisements that do not contain the required information, or faiis to take action
sufficient to cure the violation within the time provided in subsection (a), then the
following shall be considered a separate violation: (1) each subseguent day a
prohibited advertisement appears on the internet; (2} each subsequent issue of a
publication that is published with the prohibited advertisement: (3) each
subsequent airing or broadcast of the prohibited advertisement on radio or
television; or (4} each subsequent day a brochure or other printed material is
distributed with a prohibited advertisement. '

Nothing in this subsection shall preclude the depariment from seeking any other
remedy against a violator of this section.

(c) Except as otherwise provided in this section, the provisions of Section 21-2.150-2
shall apply to administrative enforcement for violations of Sections 21-4.110-1(H).”

SECTION 4. Section 21-5.640, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

“Sec. 21-5.640 Time sharing and transient vacation units.

(g8  Time sharing and transient vacation units shall be permitted in the A-2 medium
density apartment zoning district provided:

f{a)] (1)  They are within 3,500 feet of a resort zoning district of greater than 50
contiguous acres; and

[()] (2)  The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort

community.

[1s)] The owner, operator, or proprietor of a transient vacation unit that does not
require a nonconforming use certificate and is a permitted use in the following

districts;

(1) Resort: or

(2) _A-2 medium density apartment district, as provided in subsection (a);

4
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and any rental agent thereof, shall include, in any adverisement for the unit, the
street address and, if applicable. the apartment or unit number, of the transient
vacation unit. For the purpose of this section, an "advertisement” means the
same as is defined in Section 21-4.110-1. Administrative enforcement for
violations of this subsection shall be governed by Section 21-2.150 and by the

penalty provisions of Section 21-4.110-3.

The existence of an advertisement for a transient vacation unit shall be prima
facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name. business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term "rental agent” means any person who, for
compensation_or a valuable consideration, lists. solicits for prospective lessees or
renters for, leases or offers to lease. or rents or offers to rent, a transient vacation

unit, as a whole or partial vocation.™

SECTION &. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1990
("Master Use Table”), is amended by amending the “Dwellings and Lodgings” category

to read as follows:



“TABLE 21-3
MASTER USE TABLE

in the svent of any conflict betwaen the text of this Chapter and the following table, the text of the Chapter shall control. The following table is not intanded o cover the Watkiki Special District, please refer Lo Table 21-8.6{A)

KEY: Ac = Spacial accessory use subject to standards in Articla & .
Cm = Conditional Use Permit-minor subject to standards in Article 5; no public hearing required (see Aricla 2 for exceplions)
C = Cenditional Use Permit-major subject to standards in Article 5; public hearing required
P = Parmilled use
Ple = Pemmitted use subject to standards in Ardicle 5
PRU = Plan Review Usa
ZONING DISTRICTS
w3
o
USES o x
Nete: Cerdain usas are defined in Article 10} - E
5 x ; it N 0 B 2 3
«~ 13 13 | 3181¢ v | 9 -BENN o |3 |3 2
i |2 | % 8t &t d& |2 |32 - = 2 tela |3 |8 ] % |22 | =
IWELLINGS AND LODGINGS
Boarding facilities P I ld lid Iid P P P
Consulates Pic Pic i P P p P 4 i P P P P
Duplex units P P P [ i P P B
Dwellings, owner’s of caretaker's, accessory lAC Ac IAc AC JAC A AC
Dwellings for cemetery caretakers AL Ac
Dwellings, detached, one-family P P P P P P P P P P P
Dwellings, detached, two-family i P id [ i i P P P
Owetlings, multifamily P d P P P i P Pic P
Farm dwellings Plc Fic
Group Hving facilities C i X c ] I i & - i C C Cm
Guest bouses (R-20 only} AC
Hotels P P Cm jcm
Roomers/Rooming AC AC AC
Spacial needs housing for the elderly i C C C ic C I i
[Time sharing Pic I
ransient vacation funit) units Plc (P1e/s
Vacation cabins Cr
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SECTION 8. Chapter 21, Table 9.6(A), Revised Ordinances of Honolulu 1990
(“Waikiki Special District Precinct, Permitted Uses and Structures”), is amended to read

as follows:
“Table 21-9.6{A}
Waikiki Special District Precinct
Permitted Uses and Structures
Precinct
Use or Structure Apartment Resol;tsf;xed co?:;(;ﬁia! oublic
Amusement and recreational facilities, indoor [ =
Amusement facilifies, cutdoor C
Antennas, receive-onty Ac Ac Ac Ae
Art galleries and museums o P P
(Museums only}

Automobile rental establishments {excluding repair P P
facilities and open parking lots)

~ Automobile service stations, excluding repair =
facilities
Bars, cabarets, nightclubs, taverns' g P
Boarding facilities P P P
Broadcasting facilities ) =
Business services = P
Commercial parking lots and garages P P
Conveniernce stores : P-ANX P =
Dance or music schoois g =]
Day-care facilities ' » =) p
Dwellings, multifarnily’ p P p?
Eating establishments’ P-AMX P p
Financial institutions P-AMX P p
Group living facilities C C C
Historic structures, use of & Cm Cm cm
Home occupations Ac AC Ac
Hotets P
Joint development Cm Cm Cm
Joint use of par?;ing Cm Cm Cm
Laboratories, medical = p




ORDINANCE

CITY COUNCIL

CITY AND COUNTY OF HONOLULU BILL (2005)

HONOLULU, HAWAI

A BILL FOR AN ORDINANCE

Table 21-9.6{A}
Waikiki Special District Precinct
Permitted Uses and Structures
Precinct
Use or Structure Apartment Resort Mixed Resort- Public
P Use Commercial

Marina accesscries P P
Medical clinics P-AMX P P
Meeting facilities c P |24
Neighborhood grocery stores Cm N/A N/A
Offices P P
Off-site parking facilities Cm Cm Cm
Personal services : P-AMX P P
Photographic processing P P
Photographic studips P P
Public uses and structures P P P P
Heal estate offices P-AMX P P
Retail establishments P-AMX P P
Schools, language P P
Schools, vocational, provided they do not involve P P
the operation of woodwork shops, machine shops
or similar industrial features
Theaters P P
Time sharing P
Transient vacation units? P
Travel agencies P-AMX P P
Utility installations, Type A Pa . P9 P9 P9
WHility installations, Type B Cm Cm Cm Cm

Ministerial uses:

©AC = Special accessory Use. Also see! Aricle 10, Accessory use; and Section 21-5.330, Home occupations

P = Permitted principal use .

Pg = Permitted prancipal use supjgct to standards enumerated in Article 9; see Section 21-8.80-5(d}, 21-9.80-6(d}, 21-9.80-7 (d) or 21-8.80-8{d)

P-AMX = Within the apariment precinet, 2 permitted principal use only within the apariment mixed use subprecinet

Discretionary uses:

Cm = Requires an approved Conditional Use Perm# - minor subject to standards in Articie 5; no public hearing required

c = Requires an approved Conditional Use Permit - major subject {o standards in Articte $; public hearing required

Other:

RIA = Not applicable as a fand use category in that precinet, since it is already regulaled under another land use categary.

Note: An emply celf in the above matrix indicates that use or structure is not permitted in that precinet.

! Provided a solid wall 6 feet in height shai be erected and maintained on any side or rear boundary adjoining the apariment precinct.

2 Provided that where these uses are integrated with other uses, pedestrian access shali be independent from the other uses, and no buliding foor
shall be used for both dwelling and commercial purposes.

: Multifamity dwefling units shall only be permitted between Ala Wai Boulevard and Kuamoo Avenue in the resort commercial precinct.

Adverii e o ient vacation uni ] ecti 1-5.640{p)."

Aai DE SUDR 0 o0
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SECTION 7. Ordinance material to be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised Ordinances of Honolulu, the revisor of ordinances need not inciude the
brackets, the bracketed material, or the underscoring.

SECTION 8. This drdinance shall take effect 90 days after its approval.
INTRODUCED BY:

DATE OF INTRODUCTION:

Honolulu, Hawaii Councilmembers

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsei

APPROVED this day of , 2005.

MUFI HANNEMANN, Mayor
City and County of Honolulu

(OCS/061705/ct)



CITY COUNCIL
CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAN
CERTIFICATE
RESOLUTION 05-186, CD1

introduced: 5/12/05 By. BARBARA MARSHALL Committee: ZONING

Title:  RESOLUTION PROPOSING AN AMENDMENT TO CHAPTER 21, REVISED ORDINANCES OF HONOLULU
1890 (THE LAND USE ORDINANCE), AS AMENDED, RELATING TO THE REGULATION OF CERTAIN VISITOR

ACCOMMODATIONS.

Info 6/1/05 Zoning Committee informational briefing in Council Chambers, 4 p.m.
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A BILL FOR AN ORDINANCE

TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAIN VISITOR ACCOMMODATIONS.

BE IT ORDAINED by the People of the City and County of Honolulu:

SECTION 1. Findings and Purpose. The Council finds that the ordinance
currently codified at Section 21-4.110-1, Revised Ordinances of Honolulu 1990, was
enacted to allow preexisting transient vacation units (TVUs) that were operating in
certain residential- and apartment-zoned areas to continue to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have compiained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City’s ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential

and certain other areas.

SECTION 2. Section 21-4.110-1, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

“Sec. 21-4.110-1  Nonconforming use certificates and advertisements for
transient vacation units.

(a)  The purpose of this section is to treat certain transient vacation units which have
been in operation since prior to October 22, 1986 as nonconforming uses and to
allow them to continue subject to obtaining a nonconforming use certificate as
provided by this section and subject 1o compliance with the requirements in this

section and Section 21-4.110-3.

(b} The owner, operator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December 28, 1989, or shall cease its operation. The owner,
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operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, transient accommodations tax records, and federal and/or State of
Hawalii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October 22, 1986 and has continued
through December 28, 1989, the director shall issue a nonconforming use

certificate for the transient vacation unit.

(c) Failure to obtain a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December 28, 1989, is not a bona fide nonconforming use, and shall not
continue as a nonconforming use but shall be treated as an illegal use.

(d)  The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the following schedule:

(1)  between September 1, 2000 and October 15, 2000; then

(2)  between September 1 and October 15 of every even-numbered year
thereafter.

Each application to renew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and transient accommodations tax license
for the nonconforming use during each calendar year covered by the
nonconforming use certificate being renewed and that there were transient
occupancies (occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (ii) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Failure to meet these
conditions will resuit in the denial of the application for renewal of the
nonconforming use certificate. The requirement for the 35 days of transient
occupancies shall be effective on January 1, 1995 and shall apply to renewal

applications submitted on or after January 1, 1996.

(e} The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shali display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listing of all units at that address holding current certificates may be

displayed in a conspicuous common area instead.
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) The owner, operator, or proprietor of a transient vacation unit for which a
nonconforming use certificate is required. and any rental agent thereof, shall
include, in all advertisements for occupancy of the unit, the nonconforming use
certificate number and street address, including, if applicable, any apartment or
unit number, of the transient vacation unit, In the event that the owner, operator,
or proprietor, or any rental agent thereof, advertises multiple units in an
advertisement, the nonconforming use certificate numbers, addresses, and, if
applicable, the apartment or unit numbers, of all units being advertised shall be
included in_the advertisernent. For the purpose of this subsection. an
“advertisement” includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction of the owner, operator or proprietor of a
transient vacation unit in any manner or by any means, including, but not limited
to, newspapers. magazines, television, radio, brochures, and through the
internet. The existence of an advertisement for a transient vacation unit shall be
prima facie evidence that the owner, operator. or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardiess of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and

Section 21-4.110-3, the term "rental agent” means any person who, lists, solicits
for prospective lessees or renters for, leases or offers to lease, or rents or offers

to rent, a transient vacation unit."

SECTION 3. Chapter 21, Article 4, Revised Ordinances of Honolulu 1990, is
amended by adding a new Section 21-4.110-3 1o read as follows:

“Sec, 21-4.110-3  Information required in advertisement—Notice and penalty for_
violation.

{a) If an advertisement does not have the information required by Section 21-4.110-
1{f) and Section 21-4.110-2{f), the owner, operator. proprietor, or rental agent of
the transient vacation unit being adverised shall, within seven (7) days terminate
the dissemination of any advertisements that do not contain the required
information, and shall, within seven (7) days of receiving such notice, take action
sufficient to cure the violation. Failure to do so shall subject the owner, operator,
proprietor, or rental agent to the civil fines provided in subsection (b).

(b) Any person violation this section shail be subiect to the following civil fines:

(1)  For afirst violation, an initial fine of up to $1,000; and daily fines up to
$1.000 per day until the violation is corrected.
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(2)  Forrecurring violations, an initial fine not less than $1,000 but not more
than $5.000; and daily fines not less than $1,000 but not more than $5,000
per day uniil the violation is corrected. Becurring violations occur when
the previous viclation has been corrected and a subsequent infraction of

the same code occurs.

Nothing in this subsection shall preclude the department from seeking any other
remedy against a violator of this section.

) Except as otherwise provided in this section, the provisions of Section 21-2.150-
2 shall apply to administrative enforcement for violations of Sections 21-4.110-

Jﬁ)_,’ 5

SECTION 4. Section 21-5.640, Revised Ordinances of Honolulu 1990, is
amended 1o read as follows:

“Sec. 21-5.640 Time sharing and transient vacation units.

(@)  Time sharing and transient vacation units shall be permitted in the A-2 medium
density apartment zoning district provided:

[(a)] (1)  They are within 3,500 feet of a resort zoning district of greater than 50
contiguous acres; and

[(b)] {(2) The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort

community.

{b) The owner, operator, or proprietor of a transient vacation unit that does not
require a nonconforming use certificate and is a_permitted use in the following

districts:

1) Resort; or

(2)  A-2 medium density apartment district, as provided in subsection (a);

and any rental agent thereof, shall include. in any advertisement for the unit, the
street address and_ if appiicable, the apartment or unit number, of the transient
vacation_unit. For the purpose of this section, an “advertisement” means the
same as is defined in Section 21-4.110-1. Administrative enforcement for
violations of this subsection shall be governed by Section 21-2.150 and by the
penalty provisions of Section 21-4.110-3.
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The existence of an advertisement for a transient vacation unit shall be prima
facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardiess of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term "rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation."

SECTION 5. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1920
(“Master Use Table”}, is amended by amending the “Dwellings and Lodgings” category
to read as follows:



"TABLE 21-3
MASTER USE TABLE

In the avent of any conflict betwean the text of this Chapter and the following table, fhe text of the Chapter shali control. The faliowing table is not intendad to cover the Waildki Special District; please refer to Table 27-9.8(A)

KEY: Ac Special accessory use subject 1o standards in Articla §

Gm = Conditionat Use Permit-minor subject to standards in Articla 5; no public hearing required (se2 Article 2 for exceptions)
83 = Conditionat Use Parmit-major subject to standards in Article 5; public hearing reauired
P = Pemmitted use
Plc = Permifted use subject to standards in Article 5
PRAU = Plan Review Use
ZONING DISTRICTS
2]
o
USES - T
(Note: Cartaln uses are defined in Aricle 10.) - w
I T < g ] @ |z @ 3
o o o ! b b » 5] = % o
o : b = Y ~ - o o = = g - o = = iy =
o |2 |2 | 8| & &b | TR} R R|L e |& B | B2 |z
DWELLINGS ARD LODGINGS
Boarding facitities I P o4 P P P I P
Consulates P/c P/ P P i P P ? p P P P P
Puplex units P ! i P P i P P P
Dwellings, owner's or caretaker's, accessory lAC lAC AC AT AC Ac AT
Dwellings for cemetery cavetakers A AC
Dwellings, detached, one-family lid P I P P i P i I P P
Dwellings, detached, two-family p P P P P P P i P
Dweltings, multifamily P P i P i P P P/c i
Farm dweltings P/ P /c
Groun tiving facilities C C C C C ic . C C C C C Cm
Guest houses {R-20 only} AC
Hotels P d Cm cm:
Roomers/Rooming AC Ac A
Special nreds housing for the elderty C C < C - < c c
[Time sharing P/ P
[Transient vacation funit] units Prc [(P]Pic
Vacation cabins Crm
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SECTION 6. Chapter 21, Tabie 9.6(A), Revised Ordinances of Honolulu 1990
("Waikiki Special District Precinct, Permitted Uses and Structures”), is amended to read

as follows:

“Table 21-8.6(A)

Waikiki Special District Precinct
Permitted Uses and Structures

Precinct
Use or Structure Apartment Resol;tsi;&ixed Co?ri?a?éiai Public

Amusement and recreational facilities, indoor P p
Amusement facilities, outdoor o
Antennas, receive-only Ac Ac Ac Ac
Art galleries and museums C P P

(Museums only} :
Automobile rental establishments (exciuding repair P P
faciliies and open parking lots)
Automobile service stations, excluding repair P
facilities
Bars, cabarets, nightclubs, taverns P P
Boarding facilities P P P
Broadcasting facilities P P
Business services P P
Commercial parking lots and garages P P
Convenignce stores P-AMX P P
Dance or music schools P P
Day-care facilities C P |
Dwellings, multifamily? P P p?
Eating establishments’ P-AMX P P
Financial instituions P-AMX P P
Group living facilities C C C
Historic structures, use of C Cm Cm Cm
Home occupations Ac A Ac
Hotels P
Joint development cm Cm Cm
Joint use of parking cm om Cm
Laboratories, medical P P
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Table 21-9.6(A)}
Waikiki Special District Precinct
Permitted Uses and Structures
Precinct
Use or Structure Resort Mixed Resort- .
Apartment Use Commercial Public

Marina accessories P P
Medical clinics B-AMX P P
Meeting faciliies C P P
_Neighborhood grocery stores Cm N/A N/A
Qffices P P
Off-site parking facilities Ccm Cm Cm
Personal services P-AMX P P
Photographic processing P P
Photographic studios P P
Public uses and structures P P P P
Real estate offices P-AMX P P
Retall establishments P-AMX P P
Schools, language i P
Schools, vocational, provided they do not involve P P
the operation of woodwork shops, machine shops
or similar industriat features
Theaters P P
Time sharing P
Transient vacation units? p
Travel agencies P-AMX P P
Utility installaticns, Type A P9 P9 P9 P9
Utility instaliations, Type B Cm Cm Cm Crm

Ministerial uses:
Ac = Special accessory use. Also see: Article 10, Accessory use, and Section 21-5.330, Hame occupations

P = Permitted principai use
= Permitted principal use subject to standards enumerated in Article 9; see Section 21-9.80-5{d), 21-9.80-6(d), 21-8.80-7(d} or 21-2.80-8{d)

Pg

P-AMX = Within the apariment precinct, 3 permifted principal use only within the apanment mixed use Subprecinct
{hgcretionary uses:

Cm = Fequires an approved Conditional Use Permit - minor subject to standards in Articie 5; no pubtic hearing required
C = Requires an approved Conditional Use Permit - major subject to standards in Articte 5; public hearing reguired
Cther:

N/ = Not applicable as a land use category in that precinct, since it is already regulated under another land use category.
Note: An empty celi in the above matrix indicates that use or structure is not permitied in that precinct.

' Provided a solid wall 6 feet in height shall be erected and maintained on any side or rear boundary adioining the aparment precinct.
? Provided that where these uses are integrated with other uses, pedestrian access shall be independant from the other uses, and no %::u_i§ding foor

shali be used for both dwelling and commercial purposes.
& pultifamily dwelling units shail only be permitted batween Ala Wai Boutevard and Kuamoo Avenue in the resort commerciat precinct.

* Advertisements for transient vacation units shall be subiect to Section 21-5.640()."
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SECTION 7. Section 21-10.1, Revised Ordinances of Honolulu 1990, as
amended (“Definitions”) is amended by amending the definitions of “corporate retreat”
and “transient vacation unit,” and by adding a new definition for “interval use” to read as

follows:

“Corporate retreat" means a transient vacation unit which is provided with
or without [monetary] compensation by a business, company [or], corporation,_or
limited liability company, including a nonprofit corporation, to transient occupants,
including but not limited to employees, directors, executives or shareholders of

the business, company [or] corporation, or limited liability company or their

families.”

a.

b. “Interval use” means the use of a dwelling or lodging unit for which the
exclusive right of use or occupancy circulates among various owners for a
contractually limited period or periods of time.”

C. ““Transient vacation unit” means a dwelling unit or lodging unit which is
provided [for] with or without compensation to transient occupants for less than
30 consecutive days, other than a bed and breakfast home, hotel room or a time
share unit. For purposes of this definition, compensation includes, but is not
limited to, monetary payment, services or labor of employees. A fransient
vacation unit also includes one in fractional ownership or interval use that is not a
time share unit, which is occupied less than 30 consecutive days during any
period when an owner is not present, or any unit occupied for less than 30

consecutive days when the fractional ownership is less than one-twelfth (1/12)

share.”

SECTION 8. Ordinance material to be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised QOrdinances of Honoluly, the revisor of ordinances need not include the
brackets, the bracketed material, or the underscoring.
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SECTION 9. This ordinance shall take effect 90 days after its approval.
INTRODUCED BY:

DATE OF INTRODUCTION:

Honolulu, Hawaii Councilmembers

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

APPROVED this day of , 2005.

MUFI HANNEMANN, Mayor
City and County of Honolulu

(OCS/061705/ct)
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TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1920, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAIN VISITOR ACCOMMODATIONS.

BE IT ORDAINED by the People of the City and County of Honolulu:

SECTION 1. Findings and Purpose. The Council finds that the ordinance
currently codified at Section 21-4.110-1, Revised Ordinances of Honolulu 1990, was
enacted to allow preexisting transient vacation units (TVUs) that were operating in
certain residential- and apartment-zoned areas to continue to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have complained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City's ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential
and certain other areas.

SECTION 2. Section 21-4.110-1, Revised Ordinances of Honolulu 1990, is
amended to read as follows:

“Sec. 21-4.110-1 Nonconforming use certificates and advertisements for
transient vacation units.

(a)  The purpose of this section is to treat certain transient vacation units which have
been in operation since prior to October 22, 1986 as nonconforming uses and to
allow them to continue subject to obtaining a nonconforming use certificate as
provided by this section and subiject to compliance with the requirements in this
section and Section 21-4.110-3.

{b)  The owner, operator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December 28, 1989, or shall cease its operation. The owner,

DPPENFORCEMENT.BO7
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operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, transient accommodations tax records, and federal and/or State of
Hawaii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October 22, 1986 and has continued
through December 28, 1989, the director shall issue a nonconforming use
certificate for the transient vacation unit.

(c) Failure to obtain a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December 28, 1989, is not a bona fide nonconforming use, and shall not
continue as a nonconforming use but shall be treated as an illegal use.

{d}  The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the foliowing schedule:

) between September 1, 2000 and October 15, 2000; then

(2) between September 1 and October 15 of every even-numbered year
thereafter.

Each application to renew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and transient accommodations tax license
for the nonconforming use during each calendar year covered by the
nonconforming use certificate being renewed and that there were transient
occupancies (occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (ii) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Failure to meet these
conditions will result in the denial of the application for renewal of the
nonconforming use certificate. The requirement for the 35 days of transient
occupancies shall be effective on January 1, 1995 and shall apply to renewal
applications submitted on or after January 1, 1996.

(e}  The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listing of all units at that address holding current certificates may be
displayed in a conspicuous common area instead.
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(f) The owner, operator, or proprietor of a transient vacation unit for which a
nonconforming use certificate is required, and any rental agent thereof, shall
include, in all advertisements for occupancy of the unit, the nonconforming use
certificate number and street address, including, if applicabie, any apartment or
unit number, of the transient vacation unit. In the event that the owner, operator,
or proprietor, or any rental agent thereof, advertises multiple units in an
advertisement, the nonconforming use ceriificate numbers. addresses, and, if
applicable, the apartment or unit numbers, of all units being advertised shall be
included in the advertisement. For the purpose of this subsection, an
‘advertisement” includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction of the owner, operator or proprietor of a
transient vacation unit in any manner or by any means, including, but not limited
to, newspapers, magazines, television, radio, brochures, and through the
internet. The existence of an advertisement for a fransient vacation unit shall be
prima facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term "rental agent” means any person who, lists, solicits
for prospective lessees or renters for leases or offers to lease, or rents or offers
to rent, a transient vacation unit."

SECTION 3. Chapter 21, Article 4, Revised Ordinances of Honoluju 1990, is
amended by adding a new Section 21-4.110-3 to read as follows;

“Sec, 21-4.110-3  Information required in advertisement-—Notice and penalty for
violation.

(a) If an_advertisement does not have_the information required by Section 21-4.110-
1{f) and Section 21-4.110-2(f), the owner. operator, proprietor, or rental agent of
the transient vacation unit being advertised shall, within seven (7) days terminate
the dissemination of any advertisements that do not contain the required
information, and shall, within seven (7) days of receiving such notice, take action
sufficient {o cure the violation. Failure to do so shail subject the owner, operator,
proprietor, or rental agent to the civil fines provided in subsection (b).

(b} Any person violation this section shall be subject to the following civil fines:

()] For a first violation, an initial fine of up to $1,000; and daily fines up fo
$1.000 per day until the violation is corrected.
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{(2)  For recurring violations, an inifial fine not less than $1,000 but not more
than $5,000: and daily fines not less than $1.000 but not more than $5,000
per day until the violation is corrected. Recurring violations occur when
the previous violation has been corrected and a subsequent infraction of
the same _code occurs,

Nothing in this subsection shall preclude the department from seeking any other
remedy against a violator of this section.

[{9)} Except as otherwise provided in this section, the provisions of Section 21-2.150-
2 shall apply to administrative enforcement for violations of Sections 21-4.110-

SECTION 4. Section 21-5.640, Revised Ordinances of Honolulu 1990, is
amended to read as foilows:

*Sec. 21-5.640 Time sharing and transient vacation units.

{(8) Time sharing and transient vacation units shall be permitted in the A-2 medium
density apartment zoning district provided:

f(@] (1)  They are within 3,500 feet of a resort zonang district of greater than 50
contiguous acres; and

[(b)] (2) The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort
community.

(b} The owner, operator, or proprietor of a transient vacation unit that does not
require a nonconforming use certificate and is a permitted use in the following

districts:

{1) Resort; or

(2) A-2 medium density apartment district, as provided in subsection (a):

and any rental agent thereof, shall include, in any advertisement for the unit, the
street address and, if applicable, the apariment or unit number, of the transient
vacation unit. For the purpose of this section, an “advertisement” means the
same as is defined in Section 21-4.110-1. Administrative enforcement for
violations of this subsection shall be governed by Section 21-2.150 and by the
penalty provisions of Section 21-4.110-3.
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The existence of an advertisement for a transient vacation unit shall be prima
facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardiess of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term "rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease. or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation."

SECTION 5. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1990
(“Master Use Table”), is amended by amending the “Dwellings and Lodgings” category
to read as follows:



“TABLE 21-3
MASTER USE TABLE

i the event of any conflict between the text of this Chapter and the following table, the text of the Chapter shall control. The following table is not intended to cover the Waikiki Spacial District; please refer to Tabie 21-8.6(A),

KEY: Ac = Special accessory use subject to standards in Article 5
Cm = Conditional Use Permit-minor subject to standards in Arlicle 5, no public hearing required (see Article 2 for exceptions)
< = Conditional Use Permit-major subject to standards in Article 5; public hearing required
P = Permited use
Pic = Pearmitted use subject to standards in Article §
PRU = f{an Review Use
ZONEING DISTRICTS
izl
)
LUSES o =
(MNote: Certain uses are defined in Article 10} ho M
z @ . 5 o ) : ) N -
- o = =3 0 bad M [+ x has L
v | a ] 318 | v 1y |o 2] 21| 3 ¢ e |lo |2 2| T 2
a g g S « 14 < < < < < 3 & e} i<} o o - by % b=
DWELLINGS AND LODGINGS
Boarding facitities P P P p P P P P
Consulates P/c Pic P P P P P I P [P P P P
Duplex units o P P P P P P P P
Dwellings, owner’s or caretaker's, accessory Ac AC FAC Ac AC [Ac A
Dwellings for cemetery caretakers AC AC
Dwellings, detached, one-family P P P P P P iy I P P P
Dwettings, detached, two-family P p p o p P p o p
Dwetlings, multifamily P P i P P P P Pic P
Farm dwellings P/ Pic
Groug living facilities C C C C C C C C C C C C Cm
Guest houses (R-20 only) |AC
Hotels i P Cm Cm
Roomars/Rooming fAC Ac AC
Special needs housing for the elderly C C C C C C C C
Time sharing P/c P
Transient vacation funit] units i [PIP/c
Vacation cabins Cm
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SECTION 6. Chapter 21, Table 9.6(A), Revised Ordinances of Honolulu 1990
(“Waikiki Special District Precinct, Permitted Uses and Structures”), is amended to read

as follows:
“Table 21-9.6(A)}
Waikiki Special District Precinct
Permitted Uses and Structures
Precinct
Use or Structure Apartment Reso&’tsl;nixed Coﬁf;if;ia, Public
Amusement and recreational facilities, indoor ] P P
Amusement facilities, outdoor C
Antennas, receive-only Ac Ac Ac Ac
Art galleries and museums Cc P P
(Museums only)
Automobile rental establishments (excluding repair P P
facilities and open parking lots)
Autormobile service stations, excluding repair P
facilities
Bars, cabarets, nightclubs, taverns' P P
Boarding facilities P P P
Broadcasting facilities P P
Business services P P
Commercial parking lots and garages P P
Convenience stores P-ANMX P P
Dance or music schools P P
Day-care facilities C P P
Dwellings, multifamily” p P p*
Eating establishments’ P-AMX P P
Financial institutions P-AMX P P
Group living facilities C C c
Historic structures, use of C Cm Cm Cm
Home occupations Ac Ac Ac
Hotels P
Joint development Cm Cm Cm
Joint use of parking Cm Cm Cm
Laboratories, medical P P
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Table 21-9.6{A)
Waikiki Special District Precinct
Permitted Uses and Structures

Precinct
Use or Structure R ;
esort Mixed Re - .
Apartment sort . Public
Use Commercial
Marina accessories P P
Medical clinics P-AMX P P
Meeting facilities C P P
Neighborhood grocery siores Cm N/A NIA
Offices P P
Off-site parking facilities Cm Cm Cm
Personal services P-AMX P P
Photographic processing P P
Photographic studios P P
Public uses and struclures P P P P
Real estate offices P-AMX P P
Retail establishments P-AMX P P
Schools, language P F
Schools, vocational, provided they do not involve P P
the operation of woodwork shops, machine shops
or similar industrial features
Theaters P P
Time sharing P
. - ]
Transient vacation units® P
Travel agencies P-AMX P P
Utility installations, Type A P9 P9 P9 Pg
Utility installations, Type B Cm Cm Cm Cm
Ministerial uses:
Ac = Special accessory use. Alsc see: Article 10, Accessory use; and Section 21-5.330, Home occupalions
P = Pegrmitted principal use
P8 = Pgrmitted principal use subject to standards enumerated in Article 9; see Section 21-9.80-5(d), 21-8.80-6(d}, 21-9.80-7(d) cr 21-8.80-8{d)
P-AMX = Within the apariment precinct, a permitted principal use only within the apartment mixed use subprecinct
Discretionary uses:
Cm = Requires an approved Conditional Use Permit - minor subject to standards in Aricle 8; no public hearing required
c = Requires an approved Conditional Use Permit - major subject 1o standards in Article 5; public hearing reguired
Other:
NIA = Not applicable as a land use category in that precinct, since it is already regulated under another land use category.
Note: An empty cell in the above matrix indicates that use or structure is not permitted in that precinct.

" Praovided a solid wall 6 feet in height shall be erected and maintained on any side or rear boundary adjoining the apariment precinct.

? provided that where these uses are integrated with other uses, pedestrian access shall be independent from the other uses, and no building floor

shaii be used for both dweiling and commercial purposes.
* Muttifamily dwelling units shalt only be permitted between Ala Wai Boulevard and Kuameo Avenue in the resort commercial precinct.

4 Advertisements for fransient vacation units shall be subiect to Section 21-5.640(b).”
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SECTION 7. Section 21-10.1, Revised Ordinances of Honolulu 1990, as
amended (“Definitions”) is amended by amending the definitions of “corporate retreat”
and “transient vacation unit,” and by adding a new definition for “interval use® to read as
follows:

a. “Corporate retreat” means a transient vacation unit which is provided with
or without [monetary] compensation by a business, company |or], corporation_or_
limited liability company, including a nonprofit corporation, to transient occupants,
including but not limited to employees, directors, executives or shareholders of
the business, company [or] corporation, or limited liability company or their
families.”

b. “Interval use” means the use of a dwelling or lodging unit for which the
exclusive right of use or occupancy circulates among various owners for a
contractually limited period or periods of time.”

c. “'Transient vacation unit” means a dwelling unit or lodging unit which is
provided [for] with or without compensation to transient occupants for less than
30 consecutive days, other than a bed and breakfast home_hotel room or a time
share unit. For purposes of this definition, compensation includes, but is not
limited to, monetary payment, services or labor of employees. A transient
vacation unit also includes one in fractional ownership or interval use that is not a
time share unit, which is occupied less than 30 consecutive days during any
period when an owner is not present, or any unit occupied for less than 30
consecutive days when the fractional ownership is less than one-twelfth (1/12)
share.”

SECTION 8. Ordinance material {0 be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised Ordinances of Honolulu, the revisor of ordinances need not include the
brackets, the bracketed material, or the underscoring.
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SECTION 9. This ordinance shall take effect 90 days after its approval.

INTRODUCED BY:

DATE OF INTRODUCTION:

Honolulu, Hawaii Councilmembers

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

APPROVED this day of , 20

MUFI HANNEMANN, Mayor
City and County of Honolulu

(OCS/061705/ct)
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TO AMEND CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990, AS
AMENDED (THE LAND USE ORDINANCE), RELATING TO REGULATION OF
CERTAIN VISITOR ACCOMMODATIONS.

BE IT ORDAINED by the People of the City and County of Honolulu:

SECTION 1. Findings and Purpose. The Council finds that the ordinance
currently codified at Section 21-4.110-1, Revised Ordinances of Honolulu 1990, was
enacted to allow preexisting transient vacation units {TVUs) that were operating in
certain residential- and apartment-zoned areas o continue to operate, provided that
they obtained nonconforming use certificates and met certain other conditions. The
Council further finds that since the ordinance was enacted, some TVUs have been
operating illegally in residential- and apartment-zoned areas without the required
nonconforming use certificates. Further, the Council finds that the neighbors of some
TVUs have complained to the City about noise, illegal parking and other problems
associated with such establishments. The purpose of this ordinance is to require that
advertisements for TVUs include certain information that would facilitate the City’s ability
to locate illegal TVUs and to enforce the prohibition against their operation in residential
and certain other areas.

SECTION 2. Section 21-4.110-1, Revised Ordinances of Honolulu 1890, is
amended to read as follows:

“Sec. 21-4.110-1 Nonconforming use certificates and advertisements for
transient vacation units.

{(a)  The purpose of this section is {0 treat certain transient vacation units which have
been in operation since prior to October 22, 1986 as nonconforming uses and to
allow them {o continue subject to obtaining a nonconforming use certificate as
provided by this section and subject to compliance with the requirements in this
section and Section 21-4.110-3.

(b)  The owner, operator, or proprietor of any transient vacation unit which is
operating in an area where such use is not expressly permitted by this chapter
shall, within nine months of December 28, 1989, establish to the satisfaction of
the director that the use was in existence prior to October 22, 1986 and has
continued through December 28, 1989, or shall cease its operation. The owner,
operator, or proprietor shall have the burden of proof in establishing that the use
is nonconforming. Documentation substantiating existence may include records
of occupancy or tax documents, such as State of Hawaii general excise tax
records, transient accommodations {ax records, and federal and/er State of

0CS/062005/02:08/CT . D .: 35 ._ :
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Hawaii income tax returns, for the years 1986 to 1989. Upon a determination
that the use was in existence prior to October 22, 1986 and has continued
through December 28, 1989, the director shall issue a nonconforming use
certificate for the transient vacation unit.

(c) Failure to obtain .a nonconforming use certificate within nine months of
December 28, 1989 shall mean that the alleged nonconforming use, as of
December 28, 1989, is not a bona fide nonconforming use, and shall not
continue as a nonconforming use but shall be treated as an illegal use.

(d)  The owner, operator, or proprietor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall apply to renew
the nonconforming use certificate in accordance with the following schedule:

(1}  between September 1, 2000 and October 15, 2000; then

(2) between September 1 and October 15 of every even-numbered year
thereafter.

Each application to renew shall include proof that (i) there were in effect a State
of Hawaii general excise tax license and fransient accommodations tax license
for the nonconforming use during each calendar year covered by the
nonconforming use certificate being renewed and that there were transient
occupancies (occupancies of less than 30 days apiece) for a total of at least 35
days during each such year and that (ii) there has been no period of 12
consecutive months during the period covered by the nonconforming use
certificate being renewed without a transient occupancy. Failure to meet these
conditions will result in the denial of the application for renewal of the
nonconforming use centificate. The requirement for the 35 days of transient
occupancies shall be effective on January 1, 1995 and shall apply to renewal
applications submitted on or after January 1, 1996.

(e)  The owner, operator, or propristor of any transient vacation unit who has
obtained a nonconforming use certificate under this section shall display the
certificate issued for the current year in a conspicuous place on the premises. In
the event that a single address is associated with numerous nonconforming use
certificates, a listing of all units at that address holding current certificates may be
displayed in a conspicuous common area instead.

() The owner, operator, or proprietor of a transient vacation unit for which a :
nonconforming use certificate is required, and any rental agent thereof, shall
include, in all advertisements for occupancy of the unit, the nonconforming use
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certificate number and street address, including, if applicable, any apartment or
unit number, of the transient vacation unit. In the event that the owner, operator,
or proprietor, or any rental agent thereof, advertises multiple units in an
advertisement, the nonconforming use cerificate numbers, addresses, and, if
applicable, the apardiment or unit numbers, of all units being advertised shall be
included in the advertisement. For the purpose of this subsection, an
“advertisement” includes any written, graphic, or pictorial statement or broadcast
disseminated by or at the direction of the owner, operator or proprieior of a
transient vacation unit in any manner or by any means, including, but not limited
to, newspapers, magazines, television, radio, brochures, and through the
internet. The existence of an advertisement for a transient vacation unit shall be
prima facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardiess of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and
Section 21-4.110-3, the term "rental agent" means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers o lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation."

SECTION 3. Chapter 21, Articie 4, Revised Ordinances of Honolulu 1990, isl
amended by adding a new Section 21-4.110-3 to read as follows:

“Sec. 21-4.110-3  Information required in advertisement—Notice and penality for
violation.

(a) if an advertisement does not have the information required by Section 21-4.110-
1(f), the owner, operator, proprietor. or rental agent of the iransient vacation unit
being advertised shall, immediately upon receiving a notice of violation, take no
further action to disseminate or direct the dissemination of any advertisements
that do not contain the required information, and shall, within five working days of
receiving such notice, take action sufficient to cure the viclation. Failure to do so
shall subject the owner, operator, proprietor, or rental agent to the civil fines
provided in subsection (b).

{h) Any person violating this section shall be subiject to the following civil fines:

{1) For a first violation, a fine of up to $1.000:

(2} For a second violation within one vear of a previous violation, a fine of up

to $3.000:
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(€)

(3) __For athird or each subsequent violation within one year of a second or
subsequent violation, a fine of up to $5,000,

Following receipt of a notice of violation, if the owner, operator, proprietor, or
rental agent takes further actions to disseminate or direct the dissemination of
advertisements that do not contain the required information, or fails to take action
sufficient to cure the violation within the time provided in subsection (a), then the
following shall be considered a separate violation: (1) each subseguent day a
prohibited advertisement appears on the internet; (2) each subsequent issue of a
publication that is published with the prohibited advertisement; (3) each
subsequent airing or broadcast of the prohibited advertisement on radio or
television: or (4) each subsequent day a brochure or other printed material is
distributed with a prohibiied advertisement.

Nothing in this subsection shall preclude the depariment from seeking any other
remedy against a violator of this section.

Except as otherwise provided in this section, the provisions of Section 21-2.150-2

shall apply to administrative enforcement for violations of Sections 21-4.110-1(f).”

SECTION 4. Section 21-5.640, Revised Ordinances of Honolulu 1990, is

amended fo read as follows:

“Sec. 21-5.640 Time sharing and transient vacation units.

(a)

[(a)]

[(b)]

(b)

Time sharing and transient vacation units shall be permitted in the A-2 medium
density apartment zoning district provided:

(1)  They are within 3,500 feet of a resort zonmg district of greater than 50
contiguous acres; and

{(2)  The resort district and the A-2 district shall have been rezoned pursuant to
the same zone change application as part of a master-planned resort
community.

The owner, operator, or proprietor of a transient vacation unit that does not

require a nonconforming use certificate and is a permitted use in the following
districts:

(1) Resort: or

(2} A-2 medium density apadment district, as provided in subsection (a):
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and any rental agent thereof, shall include, in any advertisement for the unit, the
street address and, if applicable, the apartment or unit number, of the transient
vacation unit. For the purpose of this section, an “advertisement” means the
same as is defined in Section 21-4.110-1. Administrative enforcement for
violations of this subsection shall be governed by Section 21-2.150 and by the
penalty provisions of Section 21-4.110-3.

The existence of an advertisement for a transient vacation unit shall be prima
facie evidence that the owner, operator, or proprietor of the advertised unit
disseminated or directed the dissemination of the advertisement in that form and
manner, regardless of whether the advertisement bears the name, business
name, or service mark of a rental agent. For purposes of this section and

Section 21-4.110-3, the term "rental agent” means any person who, for
compensation or a valuable consideration, lists, solicits for prospective lessees or
renters for, leases or offers to lease, or rents or offers to rent, a transient vacation
unit, as a whole or partial vocation.”

SECTION 5. Chapter 21, Table 21-3, Revised Ordinances of Honolulu 1990
("Master Use Table"), is amended by amending the “Dwellings and Lodgings” category
to read as follows:



"TABLE 213
MASTER USE TABLE

In the evant of any conflict betwaen the taxt of this Chapter and the following table, the text of the Chapter shall control. The following table is not intended to cover the Walkiki Spacial District; please refer 1o
Table 21-9.6(A}).

KEY: Ac = Spaciat ry use subject to tards In Article 5
Cm = Conditional i/ge Permit-minor subject to standarda in Article 5; no public hearing required {ses Article 2 for exceptions)
[ = Conditional {Jae Permit-major subject to standards in Article 5; public hearing required
P = Permittad use
Pl = Permitted use subject to standards in Article 5
PRU = Plan Review Use
ZONING DISTRICTS
W
o
USES o il
Note. Centain uses are defined in Arficle 10) - b
g = : B R R 2 3
- ] E o i % x » g x X N
o 5 E & e - o = = = & - o = = - E
Y12 te | )2 |k jz |2l 2|22 E s |8 |8 ALy |2 |E
DWELLINGS AND LODGINGS
Boarding facilities P P P i > " P -
Consulates P/e p/c P p P i P ? P i P i d
Duplex units p I P P id P i i P
Dwellings, owner's or caretaker's, accessory lAC AC jac IAC AC AL AC
Owellings for cemetery caretakers A AC
Dwellings, detached, one-family P P 4 P P P P P P P P
Pwetlings, detached, two-family P > P P p P i P P
Dwethings, multifamily P v I P P F r e/ P
Farm dweltings P/c P/ c
Group Hving facilities c C I C C ic i c IC ic ic ic cm
Guest houses (R-20 only) ac
otels p P Crn Cm
oomers/Roomng AC JAC a
Special ageds housing for the elderly . e Ic C ic C C C
Time sharing P/c F
(Translent vacation Junit] units - P/c PIP/ic
vacation cabins m
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SECTION 6. Chapter 21, Table 9.6(A), Revised Ordinances of Honolulu 1980
("Waikiki Special District Precinct, Permitted Uses and Structures”), is amended to read

as follows:

“Table 21-9.6(A)

Waikiki Special District Precinct
Permitted Uses and Structures

Precinct
Use or Structure Apartment Resogsznixed Coﬁ:;:?c:ial Public
Amuserment and recreational facilities, indoor P P
Amusement facilities, outdoor C
Antennas, receive-only Ac Ac Ac Ac
Art galleries and museums Cc P P
(Museums only)
Automobile renial establishments (excluding repair P P
facilities and open parking lots)
Automobile service stations, excluding repair P
facilities
Bars, cabarets, nighiclubs, tavems' P P
Boarding facilities P p P
Broadcasting facilities P P
Business services P P
Commercial parking lots and garages P P
Convenience stores P-AMX P P
Dance of music schools P P
Day-care facilities C P P
Dwellings, multifamily” P P P
Eating establishments' P-AMX P P
Financial institutions P-AMX P P
Group iiving facilities C C C
Historic structures, use of c Cm - Cm Cm
Home occupations Ac Ac AC
Holels P
Joint development Cm Cm Cm
Joint use of parking Cm Cm Cm
Laboratories, medical P P
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Table 21-9.6(A})
Waikiki Special District Precinct
Permitted Uses and Structures

Precinct
Use or Structure Resort Mixed Resort- .
Apartment . Public
Use Commercial
Marina accessories P P
Medical clinics P-AMX P P
Meeting facilities C p P
Neighborhood grocery stores Cm N/A N/A
Offices p P
Off-site parking facilities cm Cm Cm
Personal services P-AMX P P
Photographic processing P P
Photographic studios P P
Public uses and structures p p P P
Real estate offices P-AMX P p
Retail establishments P-AMX P P
Schools, language P P
Schools, vocational, provided they do not involve P P
the operation of woodwork shops, machine shops
of similar industrial features
Theaters P P
Time sharing P
Transient vacation units* P
Travel agencies P-AMX P P
Utility installations, Type A Pa Pg P9 P9
Utility installations, Type B Cm Cm Cm Cm
Ministerial uses:
Ac = Special accessory use. Also see: Article 10, Accessory use; and Section 21-5.330, Home occupations
P = Permitted principal use
P9 = Permitted principal use subject to standards enumerated in Article 9; see Section 21-9.80-5(d), 21-8.80-8{d), 21-3.80-7(d) or 21-9,80-8(d)
P-AMX = Within the apaniment precinci, a permitled principal use only within the apartment mixed use subprecinct
Discretionary uses:
cm = Requires an approved Conditional Use Permit - minor subject to standards in Article 5; no public hearing reguired
C = Requires an approved Conditional Use Permit - major subject to standards in Article 5, public hearing required
Other:
NiA = Not applicable as a Jand use category in that precinct, since it is aiready regulaied under anather land use category.
Note: An empty cell in the above matrix indicates that use or structure is not permitied in that precinet.

’ Prowded a solid wall 6 feet in height shall be erected and maintained on any side or rear boundary adjoining the apariment presinct.

% provided that where these uses are integrated with other Uses, pedestrian access shall be independent from the other uses, and no buiiding floor

shall be used for both dwelling and commercial purposes.
2 Muitlfamsiy dwelling units shali oniy be germmed between Ala Wai Bculevarc and Kuamoo Avenue in the resort commercial precinct.

ris for transient v

hall be subj 640(h)
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SECTION 7. Ordinance material {0 be repealed is bracketed. New material is
underscored. When revising, compiling or printing this ordinance for inclusion in the
Revised Ordinances of Honolulu, the revisor of ordinances need not include the
brackets, the bracketed material, or the underscoring.

SECTION 8. This ordinance shall take effect 90 days after its approval.

INTRODUCED BY:

DATE OF INTRODUCTION:

Honolulu, Hawaii Councilmembers

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

APPROVED this day of , 20

MUFI HANNEMANN, Mayor
City and County of Honolulu

(OCS/061705/ct)



