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March 14,2006

TheHonorableRomyM. Cachola
Councilmember
City Council
HonoluluHale
Honolulu,Hawaii 96813

DearCouncilmemberCachola:

Re: WaimeaValleyAcquisitionFunds

We arerespondingto yourMemorandumdatedFebruary17, 2006,requestinga
legal opinionasto whethertheGeneralObligationbondfundsof $5.1 million
appropriatedin Ordinance01-03to “acquireprivatelyownednaturepark, “ProjectNo.
01905,WaimeaValleyPark,maybe legallyusedto acquireonly aperpetual
conservationandpublic accesseasementpursuantto proposedResolution06-017,FD1.

UndertheCourt-mediatedsettlementin City andCountyofHonoluluv.
AttractionsHawaii,eta!., Civil No. 01-1-3622-12,andResolutionsNo. 01-151and
No. 02-161,theCityand Countyof Honolulu (“City”) would acquire,through
condemnation,thefee-simpletitle to theWaimeaValleyParkpropertyfor thesole
purposeofultimatelyacquiringaconservationeasementandapublic accesseasement
over andacrossthepropertyin perpetuity. Underthecontemplatedprocedure,the
Court will issuean orderofcondemnationof feesimpletitle to thepropertyin favorof
theCity. TheCity shall thereafterconveythepropertybyDeedto theOfficeof
HawaiianAffairs (“OHA”), who in turn shall executeanddeliver aDeedof
ConservationEasementandaRightofEntry andGrantofPublicAccessEasementin
favoroftheCity.

OnDecember24,2001,theCity, in accordancewith theCourt rules,deposited
into theFirst Circuit Court, thesumof$5.1 million in conjunctionwith the
condemnationlawsuit,asjustcompensationfor theproperty. Underthecontemplated
CourtprocedureswherebytheCity will acquirefeesimpletitle to thepropertypriorto
conveyanceby Deedby theCity to OHA, therequirementofthebudgetappropriation
that thebond fundsbeusedto “[a]cquireprivatelyownednaturepark” is satisfied. We
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do notbelievethat thesubsequenttransferofthepropertyto OHA in exchangefor a
conservationeasementandpublic accesseasementinvalidatesthelegalityofthe
expenditureasappropriated.

Further,it is ouropinionthat theuseofGeneralObligationbondkinds to
ultimatelyacquiretheconservationandpublic accesseasementssatisfiesthe legal
requirementthat theCity obtain a sufficientpropertyinterestfor its $5.1 million
expenditure.Previously,ourofficehasopinedthatGenera!Obligationbondkindscan
be usedonly for public improvementsandfor a “public purpose.” Article VII,
Section4, of theConstitutionoftheStateofHawaii,providesin part,“[n]o tax shallbe
levied orappropriationofpublicmoneyorpropertymade,norshall thepubliccreditbe
used,directly or indirectly,exceptforapublic purpose.” Section47-2,Hawaii Revised
Statutes(“HRS’D, is thegenerallaw whichauthorizescounties,includingtheCity, to
issuegeneralobligationbonds,within limitations, for thepurposes,uponthetermsand
conditions,providedin Chapter47, HRS. UnderSection47-3,HRS,generalobligation
bondsshall be issued“for public improvementsofthecountyandsuchotherpurposes
asmayfrom time to timebe authorizedby otherprovisionsofgenerallaw...,
includingspecialimprovementsthecostofwhichis assessedorassessable... against
propertiesbenefittedor improvedby suchimprovements; Exceptfor the law
relatingto specialassessmentimprovementbonds,thereisno statutoryprovisionin
Hawaiiwhich wouldpermittheissuanceofgeneralobligationbondsfor anypurpose
otherthan“public improvements.”Theconceptofwhat constitutes“public purpose”is
incapableofprecisedefinition andis aconceptthatchangesasconditionscreate
changingpublicneeds.Darmondv. AlaskaStateDevelopmentCorp. 376P.2d7171
(1962). Determiningwhatconstitutesapublic purposeis generallyaquestionfor the
legislatureto decide. Stateex rel. Amemiyav. Anderson,56 Haw. 566 (1976).2

(Acquisitionoflandthroughcondemnationto maintainflood plain andpreservewater
storagecapabilityof land,fundedby generalobligationbonds,wasreasonableand
necessarypublicpurpose.ACCOUnlimited Corn.v. City ofJohnston,611 N.W.2d
506(2000).

Wehaveconferredwith theCity’s bondcounselasto theadequacyofthe
proposedconservationeasementandpublic accesseasementfor theuseof General
Obligationbondfundsfor theWaimeaValleyParkproperty. Bondcounselhas
confirmedthat theconservationandpublic accesseasementsaresufficientproperty
interestswithin themeaningof“public improvements”for apublicpurpose,provided

‘MemorandumOpinion00-1,datedFebruary18,2000,by DeputyCorporationCounselCynthiaNojima.
2Thisis consistentwith theMemorandumfrom theCity’s bondcounsel,ElaineBayus,ofOrrick,

Herrington& Sutcliffe,LLP, datedJune10,2005,regardingthe“Useof City andCountyG.O. Bond
Proceedsfor WaianaeYMCA Project.”
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thatthereis areasonablebasisto determinethat theeasementsarevaluedat leastat
$5.1 million. Further,anappraisalby aCity appraiseris deemedacceptable.

WereceivedtheRestrictedUseAppraisalReportofRobertJ. Vernon,the
City’s realpropertyvaluationconsultant,datedMarch15,2006.Mr. Vernon’s
appraisalreporthasestablishedthe fair marketvalueoftheperpetualconservation
easementandpublic accesseasementover andacrosstheWaimeaValleyParkproperty
to be $5.4million. As such,thereis areasonablebasisto supporttheexpenditureofthe
bondfundsin theamountof$5.1 million to acquiretheproposedeasements.

In summary,it is ouropinion that the$5.1 million appropriationin Ordinance
01-03to “[a]cquireprivatelyownednaturepark” fundedby GeneralObligationbond
moniesmaybelegallyexpendedby theCity to obtainthefee-simpletitle to the
WaimeaValleyParkpropertyfor thesolepurposeofultimatelyacquiringa
conservationeasementandapublic accesseasementover andacrossthepropertyin
perpetuity,baseduponthevaluationoftheeasementsat$5.4million. Shouldyou have
anyquestions,pleasecontacttheundersignedatextension5688.

Verytruly yours,

&~a. /‘~—~~aAMY R. 6ItONDO
DeputyCorporationCounsel

APPROVED:

a
CARRIE K. S. OKINAGA
CorporationCounsel
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