
 

SUMMARY OF PROPOSED COMMITTEE DRAFT: 
 
 Resolution 20-6 
APPROVING AND AUTHORIZING THE MAYOR OR THE MAYOR'S DESIGNEE TO 

ENTER INTO A DEVELOPMENT AGREEMENT BETWEEN THE CITY AND COUNTY 
OF HONOLULU AND KG KAPOLEI PARKWAY, LLC, FOR THE DEVELOPMENT OF 
AN AFFORDABLE RENTAL PROJECT AT THE KAPOLEI PARKWAY LOTS 6 & 7, 

91-0 KAPOLEI PARKWAY, KAPOLEI, HAWAII, ON THE CORNER OF KAPOLEI 
PARKWAY AND KUNEHI STREET TO KAPOLEI PARKWAY AND WAKEA STREET 

(TMK (1) 9-1-160:018). 
 
 
THE PROPOSED CD1 makes the following amendments to the text of the resolution: 
 
A. Revises the resolution title and first WHEREAS clause, to clarify the description 

of the Request for Proposals and the Development Agreement. 
 
B. Moves the fifth and sixth WHEREAS clauses to appropriate areas of the 

resolution. 
 
C. In the fifth WHEREAS clause, adds reference to Departmental Communication 

808 (2019). 
 
D. In the seventh WHEREAS clause, adds that the Developer is seeking a net fixed 

rent of $1.00 per year. 
 
E. In the eighth WHEREAS clause, clarifies that the Project consists of at least 404 

affordable studio, one-bedroom, two-bedroom, three-bedroom, and four-bedroom 
rental units to be rented to households earning 60 percent and below of the AMI; 
at least 21 units will be rented to households earning 30 percent and below of the 
AMI, and one additional unit will be reserved for an onsite staff member. 

 
F. Adds a ninth WHEREAS clause to provide that the Developer may designate 

certain areas within the Project for commercial use. 
 
G. Adds a tenth WHEREAS clause to provide that the Project includes a parking lot 

with 647 parking stalls (41 of which will be reserved for individuals with 
disabilities), and nine loading spaces. 

 
H. Adds an 11th WHEREAS clause to provide that other Project amenities available 

to tenants include recreation rooms, laundry rooms, outdoor parks, and outdoor 
passive recreation areas; and that the Project will include a community preschool 
with enrollment preference given to Project tenant families. 

 



 

I. Adds a 12th WHEREAS clause to provide that the Developer will obtain approval 
to subdivide a portion of the parcel into four lots, and that the Project will be 
developed on two of the subdivided lots. 

 
J. Adds a second to the last WHEREAS clause to provide that the Development 

Agreement is attached to the resolution as Attachment 1 (instead of Exhibit A), 
and the form of Lease is attached to the Development Agreement as Exhibit C. 

 
K. Conforms the language of the BE IT RESOLVED clause to the standard 

authorizing language for this type of resolution. 
 
L. In the BE IT FINALLY RESOLVED clause, adds the Mayor as a recipient of a 

copy of the adopted resolution. 
 
M. Makes miscellaneous technical and nonsubstantive amendments. 
 
THE PROPOSED CD1 also makes the following amendments to the Development 
Agreement attached to the resolution as Attachment 1 (instead of Exhibit A): 
 
N. Adds a new Section 2.2.8 to require the Developer to include, as a part of the 

Project, a community preschool with enrollment preference given to Project 
tenant families. 

 
O. Makes miscellaneous technical and nonsubstantive amendments.   
 
(Amendments to the Development Agreement are noted in a redlined version of the 
document). 
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AUTHORIZING THE MAYOR OR THE MAYOR’S DESIGNEE TO ENTER INTO A 
DEVELOPMENT AGREEMENT BETWEEN THE CITY AND COUNTY OF HONOLULU 
AND KG KAPOLEI PARKWAY, LLC, FOR THE DEVELOPMENT OF AN 
AFFORDABLE RENTAL HOUSING PROJECT IN KAPOLEI. 
 
 WHEREAS, on December 18, 2018, pursuant to Section 28-3.4 of the Revised 
Ordinances of Honolulu 1990 ("ROH"), the Department of Land Management ("DLM") 
issued a Request for Proposals (DLM-1266304) ("RFP") to solicit proposals from 
qualified entities to plan, design, construct, operate, and manage, under a long-term 
leasehold interest, an affordable rental housing project to provide housing for low to 
moderate income households on a portion of a City-owned parcel located at 91-0 
Kapolei Parkway in Kapolei, and identified as TMK (1) 9-1-160:018 (the "Property"); and 
 
 WHEREAS, on or before March 22, 2019, developers submitted their 
development proposals to the City in response to the RFP; and 
 
 WHEREAS, the DLM's evaluation committee evaluated the proposals, posed 
additional questions to the developers regarding their proposals, and evaluated 
developer responses to those additional questions; and 
 

WHEREAS, on September 5, 2019, the City notified the Kobayashi Group, LLC 
(the "Kobayashi Group"), that its proposal was identified as the most advantageous to 
the City based on the criteria set forth in the RFP; and 
 
 WHEREAS, on December 19, 2019, in accordance with ROH Section 28-
3.4(c)(2), by Departmental Communication 808 (2019), the DLM submitted to the 
Council a written report identifying the Kobayashi Group’s proposal as the selected 
proposal, and describing the City’s negotiations with Kobayashi Group regarding key 
elements of the proposal; and 
 

WHEREAS, the Kobayashi Group established a single purpose entity, KG 
Kapolei Parkway, LLC, to develop the proposed affordable project (the "Developer"); 
and 
 
 WHEREAS, the Developer is seeking a lease term of 75 years at a net fixed rent 
of $1.00 per year; and 
 
 WHEREAS, the Developer will comply with the affordability requirements of its 
affordable funding sources, and proposes to develop three multi-story buildings 
consisting of at least 404 affordable studio, one-bedroom, two-bedroom, three-bedroom, 
and four-bedroom rental units to be rented to households earning 60 percent and below 

PROPOSED
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of the area median income ("AMI") for Honolulu;  at  least 21 units will be rented to 
households earning 30 percent and below of the AMI, and one additional unit will be 
reserved for an onsite staff member (the "Project"); and 
 

WHEREAS, the Developer may designate certain areas within the Project for 
commercial use, and the Developer, with the consent of the City, may sublease 
commercial spaces in the Project to commercial tenants; and 
 

WHEREAS, the Project includes a parking lot with 647 parking stalls (41 of which 
will be reserved for individuals with disabilities), and nine loading spaces (some of the 
parking stalls and loading spaces will be designated for use by the Project's commercial 
tenants); and 
 

WHEREAS, other Project amenities available to tenants include recreation 
rooms, laundry rooms, outdoor parks, and outdoor passive recreation areas; the Project 
will also include a community preschool with enrollment preference given to Project 
tenant families; and 

 
WHEREAS, the Developer will obtain approval to subdivide a portion of the 

Property into Lot 6 (4.232 acres), Lot 7 (6.015 acres), a roadway lot for the Manawai 
Street segment (0.444 acres), and a roadway lot for the Wakea Street segment (0.065 
acres); the Project will be developed on subdivided Lots 6 and 7, the two street 
segments will be dedicated to the City, and the remaining portion of the Property will not 
be subdivided and will remain as one large parcel; and 
 
 WHEREAS, pursuant to ROH Section 28-3.4(g), the Development Agreement 
and the Lease must be submitted to the City Council for approval by resolution, and the 
two documents may be submitted for Council approval separately; and 
 

WHEREAS, ROH Section 28-3.4(g) also requires that the Development 
Agreement specify the studies and design work that must be satisfactorily completed 
and approved as conditions precedent to the execution of the Lease; and 

 
WHEREAS, the City and the Developer recently agreed to the terms of the 

Development Agreement and the form of the Lease for the Project, as provided in the 
Development Agreement attached hereto as Attachment 1 (the form of Lease is 
attached to the Development Agreement as Exhibit C thereto); and 
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WHEREAS, pursuant to ROH Section 28-3.4(g), the final version of the Lease 
will be submitted by the City administration to the Council for approval via a separate 
resolution after the Developer has satisfied all conditions precedent to the execution of 
the Lease, as set forth in the Development Agreement; now, therefore, 
 
 BE IT RESOLVED by the Council of the City and County of Honolulu that: 
 
1. The Development Agreement in substantially the form attached hereto as 

Attachment 1 is hereby approved; 
 
2. The Mayor or the Mayor’s designee is hereby authorized to: 

 
a. Execute the Development Agreement in substantially the form attached 

hereto as Attachment 1, with any amendments recommended by the 
Corporation Counsel as necessary or desirable; 

 
b. Execute any incidental or related agreements or documents necessary to 

carry out the transaction described above, so long as such incidental or 
related documents do no increase either directly or indirectly the financial 
obligation of the City; and 
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BE IT FINALLY RESOLVED that copies of this resolution be transmitted to the 
Mayor; the Director of Budget and Fiscal Services; the Director of Land Management, 
and KG Kapolei Parkway, LLC, 1288 Ala Moana Boulevard, Suite 201, Honolulu, Hawaii  
96814. 
 
      INTRODUCED BY: 
 
      Ikaika Anderson (br)     
 
 
 
 
 
 
 
 
 
 
 
DATE OF INTRODUCTION: 
 
 
 
January 14, 2020 
Honolulu, Hawaii      Councilmembers 



 

ATTACHMENT 1 
 

DEVELOPMENT AGREEMENT 
 

Kapolei Lots 6 & 7 
 
 

THIS DEVELOPMENT AGREEMENT (this “Agreement”) is made as of 
the ___day of _____, 2020 (the “Effective Date”), by and between the CITY AND 
COUNTY OF HONOLULU, a municipal corporation of the State of Hawaii, with 
its principal place of business and mailing address at Honolulu Hale, 530 South 
King Street, Honolulu, Hawaii  96813 (the “City”), and KG Kapolei Parkway, 
LLC, a limited liability company formed under the laws of the State of Hawaii, 
with its principal place of business in Hawaii and mailing address for purposes of 
this Agreement at 1288 Ala Moana Boulevard, Suite 201, Honolulu, Hawaii 
96814, Federal Tax Identification No:__________, State Tax Identification No:  
__________ (the “Developer”). 

This Agreement sets forth the terms, covenants and conditions pursuant 
to which: (i) Developer will obtain a right of entry and investigate the feasibility of 
financing and developing the Project (defined below); (ii) upon satisfaction of 
certain conditions precedent, including, without limitation, closing of financing for 
the Project and the compliance by Developer of all applicable laws, including, 
without limitation, compliance with the requirements of Chapter 343 
(Environmental Impact Statements) of the Hawaii Revised Statutes, as amended 
(“HRS”), the City will lease to Developer, and Developer will lease from the City, 
certain real property located at 91-0 Kapolei Parkway, Kapolei, Oahu, Hawaii, 
designated as a portion of Tax Map Key No. (1) 9-1-160:018, more particularly 
described on Exhibit A attached hereto (the “Property”) and generally depicted 
on the map attached hereto as Exhibit B; and (iii) Developer will develop, 
construct, own, manage, and operate upon such Property an affordable rental 
housing project for individuals and families who are “Qualified Tenants” (defined 
below), together with other components (the “Project”) more particularly 
described in Article 2 of this Agreement. 

Background 

The City owns the Property and issued a Request for Proposals (“RFP”) 
on December 18, 2018, for the development and lease of the Property.  The 
Property was acquired by the City in February 2010. 

The City established a committee (the “Evaluation Committee”) to 
evaluate all timely submitted proposals based on evaluation criteria described in 
the RFP.  Several proposals, including the proposal dated March 22, 2019, 
submitted by Kobayashi Group, LLC, a Hawaii limited liability company (the 
“Initial Developer”), were submitted. 
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On May 29, 2019, the Evaluation Committee held negotiations with the top 
offerors, who were each notified to submit (1) three (3) Requests for Clarification 
(RFC) by June 27, 2019 for the first set of clarifications, by July 31, 2019 for the 
second set, and by August 15, 2019 for the third set which is defined as the best 
revised offer after Evaluation Committee negotiations by August 15, 2019, and 
(2) responses to additional questions by August 15, 2019 (items (1) and (2), 
collectively, the “RFC”).  Each of those proposers timely submitted its RFC to the 
City, and Initial Developer’s proposal, as modified by Initial Developer’s RFC 
(Initial Developer’s original proposal, as modified by its RFC, is called 
“Developer’s Proposal”), was identified by the City as most advantageous to the 
City based on the evaluation criteria set forth in the RFP. 

The City notified Initial Developer of its determination on September 5, 
2019, and on December 19, 2019, a report was filed with the City Clerk pursuant 
to Section 28-3.4(c)(2) of the Revised Ordinances of Honolulu 1990 (“ROH”), 
regarding the selection of, and results of negotiations with, Initial Developer.  
Developer is an affiliate of Initial Developer. 

By letter dated January 8, 2020, from the Director of the City’s Department 
of Land Management (“DLM”) to the Chair and Members of the City Council of 
the City and County of Honolulu (collectively, the “City Council”), the following 
document, among others, was presented to it for consideration: Resolution 
________ 20-6, authorizing the City’s execution of this Agreement and form of 
Ground Lease.  Included in the other documents presented to the City Council 
was Developer’s Proposal.  Resolution ________, 20-6, CD_, FD_ was adopted 
by the City Council on _________, 2020. 

The lease intended to be entered into between the City and Developer 
upon satisfaction of certain conditions under this Agreement is substantially in 
the form attached hereto as Exhibit C.  The City shall present the final version of 
the lease to the City Council for consideration and approval by separate 
resolution in accordance with Sections 2.2.10 and 6.3 of this Agreement.  The 
lease, as finally negotiated, shall hereinafter be referred to as the “Lease.” 

Now, therefore, for good and valuable consideration, including the mutual 
rights and obligations stated in this Agreement, the City and Developer hereby 
covenant and agree as follows:  

Agreement 

The opening paragraphs and background provisions set forth above, and all 
Exhibits attached to this Agreement, are hereby incorporated herein and made a 
part of this Agreement. 

ARTICLE 1. PROPERTY DESCRIPTION 

1.1 Description.  The Property is generally identified as of the Effective 
Date as a portion of Tax Map Key No.: (1) 9-1-160:018 (the “Original Parcel”) 
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and, after Final Subdivision Approval (as defined below), will have a land area of 
approximately 446,054 square feet, in the aggregate.  A legal description and 
map of the Property (after Final Subdivision Approval) are attached hereto as 
Exhibit A and Exhibit B, respectively. 

1.2 Land Use Designation and Zoning.  The Property is designated as 
an urban district according to the State Land Use Map.  Under the Land Use 
Ordinance of the City and County of Honolulu, found in ROH Chapter 21, as 
amended (“LUO”), the Property is zoned BMX-3, Business Mixed-Use 
Community. 

1.3 Leasehold Interest.  Subject to certain conditions precedent 
described in this Agreement, including, without limitation, closing of Developer’s 
financing for the Project construction and development costs, Developer’s 
compliance with the requirements of HRS Chapter 343, and City Council 
approval of the Lease, the City will lease the Property to Developer, and 
Developer will lease the Property from the City, for the Project for a term of 
seventy-five (75) years, pursuant to and in accordance with the Lease.  The 
Lease shall provide that at the end of the lease term, the City will have an option 
to accept the existing improvements constructed by Developer in its then “as is, 
where is” condition or to require the removal of such improvements prior to the 
surrender of the Property to the City. 

1.4 “AS IS, WHERE IS”.  Except as otherwise expressly provided in 
this Agreement or the Lease, Developer shall accept the Property in its “AS-IS, 
WHERE-IS AND WITH ALL FAULTS” condition, without any express or implied 
warranties or representations of any kind whatsoever, whether oral or written, 
express or implied, from the City or any officers, agents, assigns, employees, 
consultants, and/or contractors, or persons acting for or on its behalf, contained 
or addressed in any materials (including, but not limited to, the completeness 
thereof), including, but not limited to:  the condition of the soil, subsoil, surface or 
other physical condition of the Property; the existence or nonexistence of 
hazardous or toxic materials, wastes, substances, or archaeological matters, 
including without limitation, access, rights, gathering rights, trails, fishing rights, 
burial sites, and sites of religious significance; the fitness or suitability of the 
Property for any particular use or purpose; applicable restrictive covenants, 
governmental laws, rules, regulations, and limitations; the zoning, subdivision, 
use, density, location, or development of the Property; the necessity or 
availability of any rezoning, zoning variances, conditional use permits, special 
management area permits, building permits, environmental impact statements, 
and other governmental permits, approvals, or acts; the physical condition of the 
Property, including, without limitation, any structural elements, appurtenances, 
access, landscaping, and any electrical, mechanical, plumbing, sewage systems, 
utility systems, facilities, and appliances; the Property’s compliance with any 
building code, Occupational Safety and Health Administration laws and 
regulations, the Americans with Disabilities Act of 1990, as amended, and other 
laws, statutes, regulations or ordinances; the size, dimension, or topography of 
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the Property, including, without limitation, any flood hazard area, tsunami 
inundation area, surface condition, soil condition, geologic condition, hydrologic 
condition, or groundwater condition or other physical conditions and 
characteristics of or affecting the Property or adjoining land, such as aircraft 
overflight, traffic, drainage, flooding, erosion, air, water, or minerals; the 
availability or adequacy of water, sewage, gas, electrical, or other utilities serving 
the Property; and the Property’s investment value or resale value. 

Developer further acknowledges and agrees that it will be given the 
opportunity to inspect the Property, and Developer is relying solely on its own 
investigation of the Property and not on any information provided or to be 
provided by the City, except with respect to any of the City’s warranties, 
representations and covenants expressly stated in this Agreement or the Lease. 

Developer further acknowledges and agrees that any information with 
respect to the Property was obtained by Developer from a variety of sources and 
that the City has not made, and has no duty to make, any independent 
investigation or verification of such information and makes no representations as 
to the accuracy or completeness of such information. 

Developer acknowledges and agrees that the City is not responsible for 
the engineering or construction of any of the existing improvements on the 
Property. 

 
ARTICLE 2. PROJECT SCOPE 

2.1 Project Description.  The Project is described more particularly in 
Section 2.2 below and shall be developed in compliance with the “Project 
Documents,” which are comprised of the Lease, this Agreement, the RFP and 
any addenda issued thereto, and Developer’s Proposal, which includes the 
Developer’s RFC.  All of the Project Documents are incorporated into this 
Agreement by this reference and made a part hereof.  In the event of any 
conflicts or inconsistencies among the Project Documents, the following shall 
control, in the following order of priority:  

First Priority – the Lease;  
Second Priority –this Agreement; 
Third Priority – Developer’s Proposal, with Developer’s RFC having 
priority over Developer’s original proposal; and 
Fourth Priority – the RFP, including all Addenda. 

 
2.2 Key Project Components.  Developer shall design, construct, own, 

manage, operate and maintain the Project in accordance with the Project 
Documents.  The purpose of the Project is to provide affordable residential rental 
units for Qualified Tenants (as defined below in Section 2.2.2).  Subject to 
Section 2.2.10, the key components of the Project are set forth below. 
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2.2.1 Residential Units:  There shall be approximately four 
hundred four (404) affordable residential rental units for Qualified 
Tenants (the “Units”) plus one unit for an on-site staff member (“Staff 
Unit”). 

2.2.2  “Qualified Tenants”:  Individuals and families who 
meet the income limitations for occupancy set forth in this Agreement. 

2.2.3 Unit Mix:  The Units shall be rented to Qualified 
Tenants in accordance with the following income and Unit mix; provided, 
however, that (a) the below income limits shall be deemed a “ceiling” 
and (b) there shall be no “floor” for such income limits, except for 
minimum income requirements that are consistent with the minimum 
income requirements that are imposed by Developer, as property 
manager, for prospective tenants of all other affordable rental housing 
projects in the State of Hawaii that are managed by Developer, as 
property manager, for such projects (excluding Section 8 housing 
projects).  Developer shall rent one-hundred percent (100%) of the Units 
(less one (1) resident manager unit) in the Project to Qualified Tenants 
with household incomes that do not exceed sixty percent (60%) of the 
area median income for the City and County of Honolulu, as adjusted for 
family size ("AMI"), of which five percent (5%) of the total units are 
atmust be rented to Qualified Tenants with household incomes that do 
not exceed thirty percent (30%) of the area median incomeAMI for the 
City and County of Honolulu, adjusted for family size (“AMI”), as 
determined by the United States Department of Housing and Urban 
Development (“HUD”) and published by the Hawaii Housing Finance and 
Development Corporation (“HHFDC”).  Annual income shall be 
determined based on rules for low-income housing tax credit projects 
under 24 Code of Federal Regulations (“CFR”) Part 5, Subpart F, 
entitled, Section 8 and Public Housing, and Other HUD Assisted 
Housing Serving Persons with Disabilities: Family Income and Family 
Payment. 

Type of (No.) Approx. No. of Approx. No. of Total 
Bedroom Unit Units @ 30% AMI Units @ 60% AMI Units 
Studio 4 72 76 
1-bedroom 6 103107 109113 
2-bedroom 8 146142 154150 
3-bedroom 2 39 41 
4-bedroom 1 23 24 
Unit Total 21 383 404 

 
 Number of residential parking stalls: approximately 598 stalls 
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2.2.4 Parking and Loading.  A parking lot, to include a 
total of 647 parking stalls, at least forty-one (41) of which shall be 
reserved for persons with disabilities in compliance with the Americans 
with Disabilities Act, as amended (“ADA”), and nine (9) loading spaces 
(located on the ground floor), all in compliance with the LUO and any 
other applicable law(s).  Some of the parking stalls and loading space 
will be designated to serve the commercial rental units in the Project.  
Use of the parking stall(s) and loading space designated to serve the 
residential rental units shall be restricted to residents, visitors, and other 
approved guests, and Developer shall not charge residents and their 
guests for such use without the prior review and written approval of the 
City, which the City may withhold in its reasonable discretion.  Except for 
the commercial parking stalls, public parking shall not be allowed, with or 
without charge, without prior review and written approval of the City, 
which the City may withhold in its sole and absolute discretion.  
Notwithstanding any provision to the contrary in this Section, Developer 
shall have the right to charge commercially reasonable rates for the use 
of any of the commercial parking stalls, including but not limited to, by 
residents and other guests of the residential rental units. 

2.2.5 Resident Amenities.  The following amenities shall 
be available exclusively for residents and their guests: 

2.2.5.1 Parking; and 

2.2.5.2 Common area amenities, including but not limited 
to, recreation rooms, laundry rooms, outdoor parks, and outdoor passive 
recreation areas. 

2.2.6  Commercial Spaces.  To the extent permitted under 
Federal and State requirements relating to the development of the 
Project, Developer may designate certain spaces within the Project for 
commercial purposes.  Developer, with the consent of the City, shall 
have the right to sublease each such commercial space in the Project to 
a commercial tenant at such rents and for any use that is permitted 
under applicable laws, including but not limited to, day-care and 
preschool facilities, and on such terms as may be determined by 
Developer, in its sole discretion; provided that any such commercial 
sublease shall be subordinate to the terms and conditions of the Lease.  
Developer makes no representation or warranty regarding any 
commercial tenant and/or any use that may be available at the Project 
from time to time. 

2.2.7 Photovoltaic System.  Developer (or its designee) 
shall have the right, at any time and from time to time, to negotiate and 
enter into an agreement (the “Photovoltaic Agreement”) for the design, 
installation, ownership, use, maintenance, repair and/or removal of a 
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photovoltaic system at the Project (the “Photovoltaic System”) that will 
serve the Project (or any portion thereof).  The Photovoltaic Agreement 
may provide that the Photovoltaic System shall be owned, operated, 
repaired and maintained by Developer (or its designee) and that power 
generated from the Photovoltaic System can be used solely by or for the 
Project (or any portion thereof).  Developer or its designee, shall ensure 
that the Photovoltaic System is maintained in compliance with all 
applicable Federal, State, and County laws, regulations, codes and 
rules, including but not limited to, all Environmental Laws.  Developer or 
its designee will remove all of the Photovoltaic System from the Project 
upon the earlier to occur of the following:  (a) termination of use of the 
Photovoltaic System, or (b) expiration or sooner termination of the term 
of the Lease. 

2.2.8 Preschool.  The Developer shall include, as a part of 
the Project, a community preschool with enrollment preference given to 
Project tenant families. 

2.2.82.2.9 Project Name.  The name of the Project shall 
be determined at a later date by Developer.  Developer shall not change 
the name by which the Project is known or identified without the prior 
written approval of the City. 

2.2.92.2.10 Commitment to Kapolei Design Plan.  The 
Project is intended to preserve, protect, promote, and enhance the 
history, character and cultural heritage of the area in which the Property 
is located.  The Project Design, to the extent practicable, shall be 
consistent with The City of Kapolei Urban Design Plan which must be 
reviewed and approved by the Kapolei Design Advisory Board to ensure 
that the Project Design achieves the character of the neighborhood. 

2.2.102.2.11  Modifications.  The exact number of 
Units, Unit mix, Unit affordability mix, square footage(s), amenities and 
mixed-use components may be adjusted upon the request of the 
Developer and reasonable approval of the City based upon the results of 
Developer’s due diligence permitted under Section 4.1 of this 
Agreement, the requirements of Developer’s lenders and investors, and 
feedback from governmental authorities, community groups, and public 
stakeholders during the design, environmental review, and entitlement 
process.  In addition, Developer, in its reasonable discretion, shall 
determine whether the Project will be developed as separate 
developments, each with a limited liability limited partnership that will 
serve as the developer and lessee pursuant to and in accordance with 
Section 14.4 below.  By way of example only, the City and Developer 
hereby agree that it shall be reasonable for the parties to adjust the 
Project components as provided for in this Agreement, to the extent 
necessary to comply with any affordable housing regulatory agreement 
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or similar restrictive conditions or covenants imposed by a governmental 
agency to be recorded against the Property.  Any such modifications 
shall not significantly deviate from Developer's Proposal and shall be 
made prior to the submission of the Lease to the City Council for 
approval, and the final details of all Project components shall be 
incorporated into the Lease. 

2.3 Project Timeline.  Developer acknowledges and agrees that there is 
a critical shortage of affordable housing in the City for Qualified Tenants and that 
it is a material condition of this Agreement for the benefit of the City that 
Developer develop, construct, complete, manage, own, operate, and maintain 
the Project in accordance with the development schedule attached hereto as 
Exhibit D (the “Development Schedule”), subject to the terms, conditions, and 
contingencies set forth in this Agreement.  Prior to the execution of the Lease, 
the Development Schedule shall be updated and a copy shall be provided to the 
City.  Developer shall have the right to amend the Development Schedule from 
time to time and shall provide an updated Development Schedule to the City. 

2.4 Project Financing.  Developer estimates that, as of the date of 
Developer’s Proposal, the cost to develop and construct and complete the 
Project is approximately $180,000,000.  Subject to the satisfaction of the 
contingencies set forth in this Agreement, Developer, prior to the execution of the 
Lease, shall secure financing adequate to develop, construct and complete the 
Project, substantially in accordance with the budget attached hereto as Exhibit 
E, as may be amended (the “Budget”).  Prior to the execution of the Lease, 
Developer shall update the Budget in accordance with Project financing to be 
obtained concurrently with the execution of the Lease and shall provide the City 
with a copy of the updated Budget. 

2.5 Project Design. 

2.5.1 Community Design Goals.  Subject to Section 2.2.9 
The Project design shall be sensitive to the surrounding community and 
incorporate the following design goals to the extent feasible and reasonably 
practicable. 

2.5.1.1 Trees will be planted in accordance with the 
City of Kapolei Street Tree Master Plan and vehicle sight distance safety 
standards. 

2.5.1.2 Building faces on the boundary line shall be 
softened with landscaping or other features as appropriate. 

2.5.2 Other Design Goals. 

2.5.2.1 Project design shall be sensitive to view planes 
of surrounding neighborhood, to the extent feasible and reasonably 
practicable. 
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2.6 Subdivision.  Developer will apply to the City and County of 
Honolulu Department of Planning and Permitting (“DPP”) to obtain subdivision 
approval of the Original Parcel to create, among others, (a) Lot 91001, consisting 
of approximately 4.232 acres (net) (“Lot 6”), (b) Lot 91003, consisting of 
approximately of 6.015 acres (net) (“Lot 7”), (c) Lot 91002, consisting of 
approximately 0.444 acres, for roadway purposes (the “Manawai Street 
Segment”), and (d) Lot 91004, consisting of approximately 0.065 acres, for 
roadway purposes (the “Wakea Street Segment”), as shown on the proposed 
preliminary map attached hereto as Exhibit H (which may be modified as may be 
required by DPP and/or the Land Court); provided that the City shall execute and 
deliver to Developer such authorization to apply for such subdivision approval as 
may be required by DPP.  Pursuant to such subdivision, Lot 6 shall have 
appurtenant easement rights for access and utility purposes over, across, under 
and through the Manawai Street Segment, and Lot 7 shall have appurtenant 
easement rights for access and utility purposes over, across, under and through 
each of the Manawai Street Segment and the Wakea Street Segment.  All 
conditions to final subdivision approval that are imposed by DPP shall be subject 
to the review and approval by the City and Developer, each in its sole discretion; 
provided that the satisfaction of the conditions relating to the development of Lot 
6 and Lot 7 shall be the responsibility of Developer, unless otherwise agreed 
upon by the City and Developer.  Developer shall provide the City with a copy of 
the final subdivision approval of the Original Parcel promptly following the 
issuance thereof by DPP (“DPP Subdivision Approval”).  Developer shall prepare 
such documentation, including but not limited to, a petition on behalf of the City, 
as the fee owner, to the Land Court of the State of Hawaii (“Land Court”) for 
approval of the subdivision of the Original Parcel to create, among others, Lot 6 
and Lot 7, together with such appurtenant easement rights as described above, 
or as otherwise approved by Developer and the City and such other matters that 
are shown on the DPP-approved subdivision map (“Land Court Petition”).  The 
City shall promptly review the proposed form of the Land Court Petition (or any 
revisions thereto) and provide any comments to Developer, until the Land Court 
Petition is finalized.  The City, as the fee owner of the Property, shall promptly 
execute and deliver to Developer the Land Court Petition of receipt from 
Developer, and Developer shall thereafter file the Land Court Petition with the 
Land Court for approval (“Land Court Approval” and, together with DPP 
Subdivision Approval, “Final Subdivision Approval”).  Developer shall forward to 
the City any comments that may be received from Land Court regarding the Land 
Court Petition and shall otherwise keep the City apprised as to the status of the 
Land Court Petition until Land Court Approval is obtained.  For purposes of this 
Agreement, the “Property” shall mean Lot 6 and Lot 7. 

ARTICLE 3. TERM OF DEVELOPMENT AGREEMENT 

3.1 This Agreement shall be effective commencing as of the Effective 
Date and shall terminate on the earliest to occur of: (a) all Units have been 
rented and are occupied by Qualified Tenants; (b) the issuance of a temporary 
certificate of occupancy for all buildings in the Project (the “Completion Date”), 



 Kapolei Lots 6 & 7 
 Development Agreement 
 

 
 

10 

which Completion Date is subject to extension in the event of Force Majeure (as 
defined in Section 14.11 below) or as otherwise provided herein; and (c) the 
earlier termination of this Agreement pursuant to the terms and conditions hereof.  
If entitlement, financing, or market conditions warrant, City may, in its reasonable 
discretion, grant Developer an extension of the Completion Date, provided that 
Developer has made and is making meaningful and substantial progress toward 
the entitlement, financing, and completion of the applicable Units.  Developer 
shall construct the Units in an expeditious manner. 

ARTICLE 4. DEVELOPER’S OBLIGATIONS 

Developer agrees that, commencing as of the Effective Date, it will undertake the 
Project so that the Project is completed and operational (i.e., all Units available 
for rental) on or before the Completion Date, subject to the terms and conditions 
hereof. 

4.1 Due Diligence.  Developer shall have the right to perform such due 
diligence as it deems necessary commencing upon the earliest of: (a) the 
Effective Date; (b) the date the City and Developer enter into the Right of Entry 
Agreement (“ROE”) pursuant to which Developer may proceed at its own 
expense and risk to initiate and undertake such studies with respect to the 
Property as Developer may wish, subject to the terms thereof.  All third party 
reports or studies obtained by Developer shall name both Developer and City as 
intended recipients.  Developer may conduct such due diligence until sixty (60) 
calendar days after the Effective Date.  Due diligence shall be conducted in 
accordance with the terms of this Agreement and the ROE. 

4.1.1 Developer shall be solely responsible for all items 
necessary to develop, construct, complete, manage, operate, and 
maintain the Project, including but not limited to all due diligence 
investigations, cost to repair damage to the Property resulting from 
Developer’s due diligence investigations, title and survey review, 
conveyance documents, all costs and expenses, including closing costs, 
planning costs, and onsite and offsite improvements, onsite and offsite 
infrastructure, rezoning, installation and connection of utilities to the 
Project and cutting, filling and finish grading of the Property.  Developer 
shall also be responsible for conducting all engineering, architectural, 
archaeological inventory assessments and surveys, and environmental 
impact assessments and statements related to the Property or existing 
improvements, or required by the Project or this Agreement, regardless 
of whether the applicable laws impose the obligation to perform the 
same on the City or Developer, and on-site and off-site infrastructure 
requirements. 

4.1.2 Within sixty (60) calendar days after the Effective 
Date, Developer shall notify the City in writing of Developer’s acceptance 
of the Property or its objections to specifically identified conditions of the 
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Property (“Objection Notice”).  Upon receipt of an Objection Notice, the 
City shall have thirty (30) calendar days (the “City Cure Period”) in which 
to cure, or to agree to cure prior to the execution of the Lease and the 
closing of the Lease transaction, the objectionable conditions specified in 
the Objection Notice and to notify Developer of such cure or agreement 
to cure; provided that if an objectionable condition cannot reasonably be 
cured within the City Cure Period, then the City shall have the right to 
extend the City Cure Period by up to sixty (60) days (or such longer 
period of time as may be agreed upon by the City and Developer) to 
cure such objectionable condition upon written notice by the City to 
Developer.  Alternatively, the City may elect not to cure, or agree to cure, 
such objectionable conditions within such period by notifying Developer 
of such election not to cure within the City Cure Period.  If the City fails 
to cure or to agree to cure any of such objectionable conditions set forth 
in the Objection Notice, whether by written notification or lack of a written 
response to Developer within the City Cure Period, as may be extended, 
Developer, in its sole discretion, shall have thirty (30) calendar days 
following the last day of the City Cure Period, as may be extended, 
either: (a) to terminate this Agreement, or (b) to waive the objectionable 
conditions and continue to proceed under the terms of this Agreement.  
If Developer does not respond as specified, Developer shall be deemed 
to have elected to terminate this Agreement.  Any such termination or 
cancellation of this Agreement by Developer under this Section 4.1.2 
shall be without liability, penalty, or compensation to either party. 

4.2 Copies of Due Diligence to the City.  Unless obtained prior to the 
Effective Date, within ten (10) Business Days of receipt by Developer of any non-
confidential or non-proprietary due diligence documents obtained from sources 
other than the City, including without limitation, surveys, property inspection 
reports, title reports, studies, data, evaluations, and analyses, received by 
Developer, Developer shall provide one (1) electronic copy to the City.  
Developer shall share with the City all non-confidential, non-proprietary 
documents relating to the Property or Project obtained by it prior to the Effective 
Date promptly following the Effective Date. 

4.3 Environmental Review.  Developer will satisfy all environmental 
review requirements for the Project pursuant to Chapter 343, HRS.  Such 
environmental review shall include, but not be limited to, the preparation of an 
Environmental Assessment or Environmental Impact Statement, to the extent 
required and not exempt under the terms of Chapter 343, HRS and Chapter 11-
200.1 of the Hawaii Administrative Rules of the State of Hawaii, Department of 
Health (collectively, the “Environmental Impact Laws”).  Developer shall be solely 
responsible for complying with the requirements set forth in the Environmental 
Impact Laws, unless the Project is exempt thereunder.  Regardless of whether 
the Project is exempt under the Environmental Impact Laws, Developer shall 
cause the following reports and evaluations of the Property to be prepared:  
Phase 1 environmental site assessment and a Phase 2 environmental site 
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assessment, archaeological study as required by the State of Hawaii Historic 
Preservation Division (“SHPD”) of the Department of Land and Natural 
Resources (“DLNR”), traffic impact assessment report, preliminary title report, 
and topographical map.  All costs associated with the environmental review shall 
be the responsibility of Developer.  The requirements of this Section 4.3 must be 
satisfied and, unless an exemption under the Environmental Impact Laws applies 
to the Project, the applicable challenge periods under the Environmental Impact 
Laws must have expired without a challenge being filed before the Lease can be 
executed. 

4.4 No Strip or Waste; Permitted Uses.  Developer shall use and allow 
the use of the Property and the Project only as permitted under all applicable 
laws, including the LUO, unless waived or modified by the Exemptions (defined 
below), and shall not make, permit, or suffer any: (a) spoil, nuisance, strip, or 
waste of the Property, or (b) unlawful, improper, or offensive use of the Property 
or the Project. 

4.5 Construction Industry Standards.  All construction shall be 
performed according to construction industry standards and in a good, 
workmanlike manner. 

4.6 Appointment of a Development Manager.  Subject to the terms and 
conditions of this Agreement, Developer shall devote commercially reasonable 
effort and energy to the development of the Project.  Developer hereby appoints 
Elton Wong as its development manager (“Development Manager”).  Any 
changes or substitutions of said Development Manager shall be subject to the 
reasonable approval by the City; provided that if any full-time employee of 
Developer is substituted as a Development Manager, such substitution shall not 
require the consent of the City so long as the City is notified at least fifteen (15) 
calendar days in advance, and in writing, of such substitution.  The Development 
Manager shall be experienced and qualified in the type of work involved and shall 
be directly responsible for managing and facilitating the development of the 
Project.  The Development Manager shall be the authorized agent of Developer, 
and the City shall be entitled to receive and reasonably rely upon information 
from the Development Manager to the same extent as if it were from Developer 
directly.  Any information or direction provided by the City to any Development 
Manager shall be deemed to have been provided to Developer. 

4.7 Construction Plans.  Based on the Project Design, Developer shall 
prepare plans, drawings, and specifications necessary to obtain building permits 
(collectively, the “Construction Plans") and shall submit them to the City for its 
review and written approval on or before the deadline set forth in the 
Development Schedule and prior to submittal to the applicable agency set forth in 
the Development Schedule.  The Construction Plans (a) shall be consistent with 
this Agreement and Developer’s Proposal, (b) shall comply with all applicable 
laws and ordinances; and (c) shall be consistent with The City of Kapolei Urban 
Design Plan and approved by the Kapolei Design Advisory Board.  Developer 
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shall promptly provide the City with copies of any material modifications to the 
Construction Plans which shall be subject to the City’s review and written 
approval.  A “material modification” means a change to the Construction Plans 
which would (i) delay or involve extensions of time with respect to the 
Development Schedule in excess of sixty (60) calendar days when combined 
with all other delays and extensions to time; or (ii) increase the costs of 
construction by more than $500,000.00 when combined with all other cost 
increases. 

4.8 Exemptions.  Developer may pursue development of the Project 
pursuant to Section 46-15.1, HRS, and Chapter 201H, HRS.  In connection 
therewith, Developer may request from applicable authorities exemptions from 
applicable statutes, ordinances, rules, and regulations, including without 
limitation, those pertaining to planning, zoning, taxation, construction, and land 
development to undertake the Project (the “Exemptions”).  Prior to submitting 
requests or applications for such Exemptions, Developer shall obtain the City’s 
prior consent and approval including, if required by applicable law, prior approval 
by the City Council.  In any such events, Developer shall be responsible for 
obtaining such approvals at Developer’s sole cost and expense. 

4.9 [RESERVED] 

4.10 Rental Program.  Developer shall develop a rental program prior to 
the execution of the Lease which shall be subject to the City’s prior review and 
approval, and which rental program shall include all of the following. 

4.10.1 Requirements and procedures for reviewing 
applications, evaluating applicants, determining eligibility as a Qualified 
Tenant, selecting renters, and renting to Qualified Tenants. 

4.10.2 A system for determining preferences by lot, in the 
event the number of qualified applicants exceeds the number of Units 
available. 

4.10.3 A description of how the rental program will ensure 
compliance with all applicable laws and standards relating to the rental 
of real property. 

4.10.4 Maximum rents based on Unit type and income 
level.  The affordable Units shall be rented at rates which are determined 
to be affordable, based on the income level of the tenant.  Developer 
shall agree not to increase rents above the maximum affordable rental 
rates for the City and County of Honolulu published annually by HHFDC 
based on income levels and limits established by HUD, adjusted for 
household income, Unit and family size, and utility allowances. 

4.10.5 In establishing the maximum rental rates based on 
Unit type and income level, the HUD area median income for the 
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following household sizes shall apply, based on the Unit type to be 
rented: 

Unit Type  Household Size 
Studio   1-2 persons 
1 bedroom  1-2 persons 
2 bedroom  2-4 persons 
3 bedroom  3-6 persons 
4 bedroom  5-8 persons 
 

4.10.6 The rental and occupancy of the Project shall 
comply with occupancy limits set by Fair Housing, Federal, State, or City laws in 
order to prevent over occupancy in each unit. 

 
4.11 Condominiumization; Legal Description of the Property; 

Documentation, Recordation, and Closing Costs.  If requested by Developer, the 
City consents and agrees, in its sole and absolute discretion, to consent to and 
approve submitting the Property to a condominium property regime; provided that 
the condominium documents shall include a disclaimer from liability and 
indemnity in favor of the City relating to the creation of a condominium property 
regime on the Property.  Developer shall be solely responsible for the same, 
including, without limitation, all costs, including legal costs, incurred by Developer 
and the City in connection with preparation, review and negotiation of the 
condominium documents, and all recordation and closing costs required under 
this Agreement.  The condominium property regime will include a unit or units for 
the Project and a unit or units for commercial uses.  The condominium 
documents shall be recorded prior to the financial closing of the Project 
construction loan and execution of the Lease. 

4.12 Construction of Improvements.  Subject to the terms and conditions 
of this Agreement, Developer shall construct or cause to be constructed the 
Project substantially in accordance with the approved Construction Plans.  All 
construction shall be in accordance with the applicable Federal, State and City 
laws, codes and regulations. 

4.12.1 Unit Amenities.  Subject to Section 2.2.10, at a 
minimum, each Unit shall include a range/oven, range hood, solar water 
heater, refrigerator and sink, in standard sizes acceptable to the City, 
provided that such solar water heaters may serve multiple Units and may 
be located on a floor instead of within each Unit.  Laundry facilities will 
be provided to accommodate all of the tenants, including washer and 
dryer, in sizes adequate to the Units served and acceptable to the City. 

4.12.2 Potable Water.  Developer shall be responsible at its 
sole expense for obtaining potable water for the Project, including any 
fees or exemptions related to obtaining a potable water allocation and 



 Kapolei Lots 6 & 7 
 Development Agreement 
 

 
 

15 

water facilities charges.  The City shall cooperate with respect to any 
application for water service, at no cost or expense to the City. 

4.12.3 Sewage.  Developer shall be responsible at its sole 
expense for securing sewage treatment capacity and connection 
approvals and payment of any facilities charges or exemptions 
therefrom.  The City shall cooperate with respect to any application for 
sewer service, at no cost or expense to the City. 

4.12.4 Disabilities.  Developer shall consult with the 
Disability and Communication Access Board.  The Project shall be 
accessible to and usable by persons with disabilities in compliance with 
Section 103-50, HRS.  Prior to the start of construction, Developer shall 
submit to the City written evidence that the Disability and 
Communication Access Board has approved the Project plans.  This 
requirement is in addition to any other applicable requirements for 
accessibility as may be set forth in the Fair Housing Amendments Act of 
1988 (Pub. L. 100-430, approved September 13, 1988) and the Fair 
Housing Accessibility Guidelines (24 CFR Chapter 1).  In addition, the 
Project shall comply with Section 504 of the Rehabilitation Act of 1973 
(29 U.S.C. §701 et. seq.). 

4.12.5  Impact on Waters.  Developer shall comply with the 
provisions of the Clean Water Act and Chapter 342D, HRS, and Chapter 
11-55, Hawaii Administrative Rules (“HAR”), relative to the National 
Pollutant Discharge Elimination System (“NPDES”) permit requirements.  
Developer shall implement best management practices to eliminate or 
minimize the impact of its activities on nearby waters, including waters 
through storm drains and storm water runoff, and shall not proceed with 
construction until the applicable NPDES permits are obtained.  
Developer shall ensure that its contractors understand and comply with 
the permit requirements. 

4.12.6 Energy Conservation.  The Project shall comply, to 
the extent reasonably possible, with Section 196-9, HRS, related to 
energy conservation.  Developer’s proposed sustainability design 
concepts in Developer’s Proposal, to promote sustainability and 
minimize energy consumption, should be further evaluated for the 
Project. 

4.12.7 Market Analysis.  The City may require Developer to 
submit a current comprehensive market analysis substantiating the 
feasibility of the Project.  The specifications and scope of the market 
study shall be reasonably determined by the City and subject to 
Developer’s reasonable approval; provided, however, that the City 
agrees that a standard market study prepared for Developer’s Tax Credit 
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(defined below) application or for institutional lenders or investors shall 
be sufficient in specifications and scope. 

4.12.8 Termites.  Developer shall adequately protect the 
Project against termites in the design and construction of the Project and 
shall implement an ongoing extermination maintenance program. 

4.12.9 Archaeological Sites.  Prior to doing any work on the 
Property, Developer shall consult with the SHPD and shall, at its own 
expense, observe and comply with all requirements for the identification, 
protection, and preservation of burial and significant archaeological sites 
at the Property. 

4.12.10 Maintenance of Site.  Commencing on the 
effective date of the Lease, Developer shall be responsible at its sole 
expense for the maintenance of the Property, including, but not limited 
to, the area from the Property boundary to the nearest street curb. 

4.12.11 On-site and Off-site Infrastructure and Costs.  
Subject to the terms and conditions of this Agreement, Developer shall 
be responsible for building and maintaining all on-site and associated 
off-site infrastructure required for the development and use of the 
Project, including but not limited to, planning, design, and payment of 
permit fees (or exemptions therefrom), for such infrastructure such as 
the Manawai Street Segment, the Wakea Street Segment, walkway and 
related improvements within Palailai Mall (which shall be located on-site 
within the Property), waterlines, sewers, drainage, and electrical, 
telephone, gas, and cable television lines, conduits, and hookups within 
the Property, except as may otherwise be set forth in any grant of 
easement that may be entered into with a public utility relating to such 
on- and off-site utility equipment, lines and related appurtenances as 
described therein.  Developer shall maintain such off-site infrastructure, 
until Developer’s obligation to maintain such off-site infrastructure is 
terminated as set forth in this Section 4.12.11.  Prior to issuance of the 
Notice to Proceed by the City, Developer shall obtain the approval of the 
Board of Water Supply, Department of Environmental Services, 
Hawaiian Electric Company, and all other required entities for all 
connections to off-site infrastructure and for roadway access 
improvements.  Lessee is hereby granted the right to enter upon and 
construct such off-site infrastructure improvements in accordance with 
approved plans and specifications for the same on, under, or within such 
lands owned by the City, including without limitation, the Manawai Street 
Segment and the Wakea Street Segment, and/or easement areas in 
which the City owns an interest, and Developer’s insurance and 
indemnity obligations under this Agreement shall apply to Lessee’s 
Construction of such off-site infrastructure improvements.  Developer 
shall be responsible for paying or obtaining exemptions from the 
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respective entities of any and all applicable charges associated with 
connections to off-site infrastructure and access improvements.  Failure 
to provide proper infrastructure will result in the termination of 
Development Rights. 

Provided that Developer has completed construction of the 
Project and complied with its submittal obligations under Section 8.3 of 
this Agreement, Developer shall provide written notice to the City of the 
completion of construction of the Manawai Street Segment road 
improvements and the Wakea Street Segment road improvements in 
accordance with applicable City standards.  The City shall promptly 
inspect the condition thereof to certify completion of construction of the 
same in accordance with applicable City standards; provided that if the 
City has not conducted such inspection in a timely manner after written 
notice thereof has been delivered to the City by Developer, Developer, 
with approval from the City, shall have the right but not the obligation to 
provide the City with written certification, in form and substance 
reasonably approved by the City (“Engineer Roadway Certification”), from 
a Hawaii-licensed engineer certifying that the construction of the 
Manawai Street Segment road improvements and the Wakea Street 
Segment road improvements have been completed in accordance with 
applicable City standards.  Upon the date of certification either by the City 
in connection with the City’s inspection or by Developer’s engineer in 
accordance with the Engineer Roadway Certification that construction of 
the Manawai Street Segment road improvements and the Wakea Street 
Segment road improvements have been completed in accordance with 
applicable City standards, whichever shall first occur (the “Roadway 
Certification Date”), (a) all obligations of Developer relating to the 
Manawai Street Segment and the Wakea Street Segment, including any 
obligation to repair and maintain such roadway improvements, shall 
automatically terminate and be of no further force or effect as of the 
Roadway Certification Date, (b) the City shall thereafter be solely 
responsible for repair and maintenance of the Manawai Street Segment 
and the Wakea Street Segment as public roads from and after the 
Roadway Certification Date, and (c) the City shall cooperate as may be 
reasonably requested by Developer to execute and deliver such 
documents that are necessary or appropriate to partially cancel and 
release the Lease (and any other recorded encumbrance relating to the 
Project to which the City is a party) from title to the Manawai Street 
Segment and the Wakea Street Segment, respectively, effective as of the 
Roadway Certification Date, and to obtain the release of any subdivision 
bond. 

4.12.12 Chapter 104, HRS.  To the extent applicable, 
Developer shall comply with the provisions of Chapter 104, HRS, relating 
to prevailing wage rates.  Developer, its contractors and subcontractors 
shall pay all mechanics and laborers employed on the Project, minimum 
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prevailing wages for the corresponding work classifications as 
determined by the Director of Labor and Industrial Relations of the State 
of Hawaii, pursuant to Chapter 104, HRS.  A certified copy of each 
weekly payroll shall be submitted to the City on a weekly basis beginning 
no later than twenty-one (21) calendar days after the end of the first 
weekly payroll period, with certified copies of all prior weekly payrolls 
included with the initial submittal.  Developer shall be responsible for the 
timely submission of certified copies of payrolls of all subcontractors.  
The certification shall affirm that payrolls are correct and complete, that 
the wage rates contained therein are not less than the applicable rates, 
and that the classifications set forth for each laborer and mechanic 
conform with the work performed.  If certified payrolls are not submitted 
on a timely basis, or if the City finds that any laborer or mechanic 
employed on the Project has been or is being paid less than the 
applicable prevailing wage, or has not received the laborer's or 
mechanic's full overtime compensation, the City may take appropriate 
action in accordance with HRS Section 104-21, and the City may, by 
written notice to Developer, terminate Developer’s right, or the right of 
any contractor or subcontractor, to proceed with the work or with the part 
of the work in which the required wages or overtime compensation have 
not been paid, and may complete such or part by contract or otherwise, 
and Developer and its sureties shall be liable to the City for any excess 
costs occasioned thereby.  The Developer shall not employ, use, or 
subcontract any contractors currently suspended under Chapter 104, 
HRS, as indicated on the State of Hawaii - Department of Labor and 
Industrial Relations website. 

4.12.13 Noise and Dust Abatement.  Developer shall 
implement best management practices to minimize noise and dust and 
their impacts on neighboring properties and the public, to the maximum 
extent practicable.  Developer shall respond to and address all 
complaints in a manner satisfactory to the City.  Developer shall comply 
with all laws and regulations governing dust, noise, and other nuisances; 
provided that such compliance shall not limit or satisfy Developer’s 
obligation to take all reasonable measures to minimize the impacts of its 
construction activities. 

4.13 Public Presentations about the Project.  Developer shall be 
responsible for Project presentations to the applicable Neighborhood Board, City 
Council, State of Hawaii Legislature, interested community groups, and public 
officials as reasonably requested by the City (upon no less than seventy-two (72) 
hour notice) or required by law. 

4.14 Publicity and Project Signage.  Developer shall have sole 
responsibility for funding the advertising and promotional program for the Project.  
The advertising and promotional program shall disclose the fact that the Project 
is being developed by Developer with assistance from the City.  All of 
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Developer’s advertising and promotional program materials shall be subject to 
review and prior approval of the City, which approval shall not be unreasonably 
withheld.  The City shall be given fifteen (15) Business Days to provide 
comments to Developer.  If no comments are received, the materials shall be 
deemed approved. 

During construction, Developer shall provide signs to identify the Project.  
The signs shall be erected at locations mutually agreed to by Developer and the 
City at the Project site.  Signs shall be properly erected and kept clean and 
legible.  After the Completion Date, Developer shall remove the signs. 

4.15 Construction Financing – Interim and Permanent Financing. 

If all or part of the project will utilize Hawaii Housing Finance and 
Development Corporation financing: 

4.15.1 The City acknowledges that Developer intends: 
(a) to develop the Project as a low-income housing project and to apply 
for and receive an award from the Hawaii Housing Finance and 
Development Corporation (HHFDC) of Federal and State low-income 
housing tax credits (“Tax Credits”) and/or low-income housing bonds 
(“Bonds”) pursuant to the provisions of Section 42 of the Internal 
Revenue Code of 1986, as amended (the “Code”), HRS Section 
235-110.8, and other applicable laws; (b) to have HHFDC allocate Tax 
Credits and/or Bonds to the Project; and (c) to seek other affordable 
housing loans, grants, subsidies, or financing for the Project from the 
City, State, HUD, other Federal agencies, or other affordable housing 
programs promulgated under City, State, or Federal law, rules, or 
regulations.  Developer shall be responsible for using commercially 
reasonable efforts to secure all funding necessary for the development, 
construction and operation of the Project.  This Agreement does not 
constitute any commitment by the City to lend or grant money for the 
Project, nor any covenant by Developer that Tax Credits, Bonds, or other 
financing will be granted by the City, State, HUD, or other Federal 
agencies. 

4.15.2 Developer shall provide the City with all of the loan 
documents of each Project lender (as defined below), the limited 
partnership agreement of the Partnership, and related ancillary 
documents attached thereto that will be executed concurrently with the 
execution of the Lease, together with evidence reasonably satisfactory to 
the City that Developer has secured financing adequate to cover the 
Project costs as described in the Budget, as may be updated from time 
to time, prior to execution of the Lease. 

4.16 Assumption of Risk and Liability.  Developer shall assume sole and 
complete risk and liability for the development of the Project. 
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4.17 Sexual Harassment.  Developer shall comply with the City's sexual 
harassment policy (ROH Chapter 1, Article 18), attached hereto as Exhibit F and 
made a part hereof. 

4.18 Developer’s Cooperation.  Developer shall keep the City fully 
informed as to the status of all approvals and delays and at all times to act in 
good faith, reasonably, and in full cooperation with the City in connection with the 
construction and development of the Project. 

4.19 Observance of Laws, Ordinances, and Regulations.  Developer, its 
officers, agents, assigns, employees, consultants, subcontractors and/or 
contractors, or persons acting for or on its behalf, shall comply with all applicable 
laws, ordinances, codes, rules, regulations, guidelines, and policies of the 
Federal, State, and City governments, and any order or direction of any 
governmental agency or court. 

4.20 Safe, Sanitary, and Orderly Condition.  Developer, its officers, 
agents, assigns, employees, consultants, subcontractors and/or contractors, or 
persons acting for or on its behalf, shall keep the Property and any improvements 
in a safe, clean, sanitary, and orderly condition. 

4.21 Information to be Provided by Developer.  On or prior to the end of 
each calendar quarter, Developer shall furnish (i) an update to the Development 
Schedule, showing Developer’s progress to date and estimated time for 
completing the Project (each significant design phase for preparing the Project 
plans shall be indicated), and (ii) an update to the Budget, showing Developer’s 
estimated costs for developing and constructing the Project, including 
Developer’s estimates of costs incurred to date and to be incurred over the 
remainder term of development. 

4.22 Notice of Claims.  Developer shall notify the City immediately when 
Developer becomes aware of any demand, litigation, claim, or enforcement 
action brought or threatened, of any kind, which might subject Developer or the 
City to any governmental fines or penalties, or which might subject the City to 
liability, in any amount.  Developer shall notify the City immediately when 
Developer becomes aware of any written demand, litigation, claim, or 
enforcement action brought or threatened, of any kind, relating to the Property or 
Developer’s activities under this Agreement, which might subject Developer, but 
not the City, to liability in an amount in excess of $100,000, whether or not 
covered by insurance. 

4.23 Hazardous Materials Assessments.  Developer shall conduct at its 
own cost, a Hazardous Materials Survey, a Phase 1 environmental site 
assessment (pursuant to ASTM E1527-13) and a Phase 2 environmental site 
assessment.  The Phase 1 environmental site assessment and Phase 2 
environmental site assessment, including all reports, surveys and/or studies 
triggered by the Phase 2 environmental site assessment, shall establish the 
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baseline environmental condition of the Property for purposes of defining 
Developer’s environmental obligations, and shall be submitted to the City and the 
City Council upon completion, and as may be supplemented by any subsequent 
environmental assessment, study, report or other proof thereafter conducted by 
Developer.  As used herein, “Hazardous Materials Survey” means a hazardous 
materials survey of asbestos-containing materials, lead-based paint, and other 
hazardous materials which may be found in an existing building, and which 
survey may be prepared and submitted as part of a Phase 2 environmental site 
assessment. 

4.24 Hazardous Materials.  Developer shall not cause or permit the 
escape, disposal, or release (as defined below) of any Hazardous Materials (as 
defined below) in violation of Environmental Laws on the Property. 

4.24.1 Developer shall not allow any Hazardous Materials 
on the Property, except as authorized by law and for use in the ordinary 
course of Developer’s business, and then only in accordance with 
construction industry standards and after written notice is given to the 
City.  The City may object to and prohibit the presence, storage, or use 
of any such Hazardous Materials on the Property in the City’s sole and 
absolute discretion by delivering written notice of such objection and/or 
prohibition to Developer.  If any lender or governmental agency shall 
ever require testing to ascertain whether or not there has been any 
escape, disposal, or release of Hazardous Materials by Developer, then 
Developer shall be responsible for all costs.  In addition, Developer shall 
execute affidavits, representations and the like from time to time at the 
City’s reasonable request, concerning Developer’s best knowledge and 
belief regarding the presence, escape, disposal, or release of Hazardous 
Materials on the Property. 

4.24.2 Except as provided herein, Developer agrees to 
defend, indemnify, and hold harmless the City from any actions, claims, 
damages or injury resulting from the presence, escape, disposal or 
release of Hazardous Materials on the Property occurring while 
Developer is conducting its due diligence on the Property pursuant to the 
ROE, or elsewhere if caused by Developer or persons acting under 
Developer.  Notwithstanding the immediately preceding sentence and 
any other provision to the contrary in this Agreement, Developer shall 
not be responsible for, and Developer shall not defend, indemnify or hold 
harmless the City from, any actions, claims, damages or injury resulting 
from, the presence, escape, disposal or release of Hazardous Materials 
on the Property (a) occurring prior to Developer’s entry onto the Property 
pursuant to the ROE (as established by the Phase 1 and/or Phase 2 
environmental site assessment, including all reports, surveys and/or 
studies triggered by the Phase 2 environmental site assessment which 
shall be done during the due diligence period after the date of the ROE 
and any subsequent Phase I and/or Phase 2 environmental site 
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assessment of the Property, including all reports, surveys and/or studies 
triggered by the Phase 2 environmental site assessment, and other tests 
that maybe conducted by Developer, copies of which shall have been 
provided to the City, or (b) which may migrate, enter, or leach  onto, 
above or beneath the Property, at any time, from an adjacent property or 
properties at no fault of Developer ((a) and (b) are collectively, “Other 
Environmental Conditions”).  This covenant shall survive the expiration 
or earlier termination of this Agreement. 

4.24.3 In the event of a spill, release, escape, or discharge 
of Hazardous Materials in violation of Environmental Laws (“release”) on 
the Property while Developer is in possession of the Property, or 
adjacent to the Property if caused by Developer or persons acting under 
Developer, Developer shall take immediate corrective action to correct or 
remove the cause of the release, shall contain, clean, remove, and 
remediate any resulting contamination in compliance with Environmental 
Laws, and shall restore the Property and any affected areas and waters 
to a condition that is acceptable to and that meets all applicable 
standards of the governmental agencies with applicable jurisdiction, 
such as the State Department of Health (“DOH”) and the United States 
Environmental Protection Agency (“EPA”).  Developer shall also be 
responsible for all associated reporting requirements.  Developer shall 
undertake all of these obligations at its sole cost and expense. 

4.24.4 Developer shall maintain and employ debris, 
pollution, and contamination control measures, safeguards, and 
techniques to prevent debris, pollution, or contamination to ocean 
waters, streams, or waterways resulting from the activities of Developer, 
its contractors and agents, in connection with the Property. 

4.24.5 Notwithstanding any provision to the contrary in this 
Agreement, if Hazardous Materials in violation of Environmental Laws 
are encountered on or adjacent to the Property, Developer shall 
immediately notify the City and shall immediately cease all activity that 
may disturb or otherwise contribute to a release.  Developer shall not be 
responsible for such Hazardous Materials if Developer can establish, 
based upon the Phase 1 and/or Phase 2 environmental site 
assessments (including all reports, surveys and/or studies triggered by 
the Phase 2 environmental site assessment), and any other studies or 
evidence that may then be provided by Developer, that the Hazardous 
Materials were present before Developer occupied the Property pursuant 
to the Lease and were not the result of Developer’s use or occupancy of 
the Property. 

4.24.6 Developer shall ensure that all waste generated 
from its demolition and construction activities shall be properly handled 
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and disposed of, at its own expense, in accordance with all applicable 
laws and regulations. 

4.24.7 For purposes of this Agreement: 

4.24.7.1 “Environmental Laws” shall mean all Federal, 
State, and City laws of every nature, including statutes, ordinances, rules, 
regulations, codes, notices, standards, directives of every kind, guidelines, 
permits, licenses, authorizations, approvals, interpretations of the foregoing 
by any court, legislative body, agency or official, judicial decisions, judicial 
and administrative orders, rulings or judgments, or rules of common law, 
which currently are in effect or which may come into effect through 
enactment, issuance, promulgation, adoption, or otherwise, which in any way 
may pertain to, relate to, or have any relevance to the environment, health or 
safety.  Environmental Laws include, but are not limited to, regulations and 
orders of the EPA and DOH. 

4.24.7.2 “Hazardous Substance” shall include any 
chemical, substance, radioactive materials, organic or inorganic material, 
controlled substance, object, condition, waste, living organism, or 
combination thereof which is, may be in the future, or has been determined 
by State or Federal authority under any Environmental Law to be hazardous 
to human health or safety or detrimental to the environment.  This term shall 
include, but not be limited to, petroleum hydrocarbons, asbestos, radon, 
polychlorinated biphenyls, methane, fuels of any kind, and other materials or 
substances that are, or may in the future be, regulated by the DOH or 
Federal authorities. 

4.24.7.3 “Hazardous Materials” shall mean any 
pollutant, toxic substance, hazardous waste, hazardous material, Hazardous 
Substance, and/or oil as defined in or pursuant to the Resource 
Conservation and Recovery Act, as amended, the Comprehensive 
Environmental Response, Compensation and Liability Act, as amended, the 
Federal Clean Water Act, or any other Federal, State, or City Environmental 
Laws, regulations, ordinances or rules, whether existing or subsequently 
enacted. 

4.25 Inspections and Monitoring.  During normal business hours and 
with reasonable advance written notice of not less than two (2) Business Days, 
all of Developer’s records relating to the Property and the Project shall be made 
available for examination by the City. 

4.26 Financing Contingency.  Notwithstanding anything in this 
Agreement to the contrary, Developer, at any time prior to the execution of the 
Lease, may terminate this Agreement upon prior written notice to the City if 
Developer, in its sole discretion and after exercising commercially reasonable 
efforts and due diligence, determines that it is unable to obtain sufficient Tax 
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Credits, Bonds, or other financing acceptable to Developer, in its sole discretion, 
as Developer determines is reasonably necessary to construct, own, and operate 
the Project in a timely manner.  If Developer properly elects to terminate this 
Agreement pursuant to this Section 4.27, this Agreement, then the rights and 
obligations of the City and Developer shall be cancelled and of no further force or 
effect, except as otherwise expressly provided in Section 14.23 of this 
Agreement. 

4.27 Termination for Infeasibility.  Notwithstanding anything in this 
Agreement to the contrary, the parties acknowledge that Developer’s ability to 
perform certain responsibilities hereunder prior to the execution of the Lease are 
contingent upon actions by third parties.  Developer agrees to work with its 
consultants to show progress throughout the process.  The parties therefore 
agree that Developer shall notify the City by written notice of any matter that shall 
be a condition precedent to Developer’s ability to execute the Lease and to 
proceed with the development of the Project and to fulfill the terms and 
conditions of this Agreement (“Development Contingency”), provided that 
Developer shall use its commercially reasonable efforts to satisfy such 
Development Contingency.  Failure to provide evidence of Developer’s 
commercially reasonable efforts will result in a termination of the Development 
Rights. 

If, after the commercially reasonable efforts of Developer, a Development 
Contingency does not or cannot occur in a manner consistent with the 
development plan for the Project and in a manner which reasonably permits the 
accomplishment of the Project in accordance with this Agreement, the parties will 
negotiate in good faith to revise the development plan in a mutually acceptable 
fashion by extending deadlines, revising budgets or otherwise.  If the parties 
cannot agree as to a revision of the development plan within sixty (60) calendar 
days, or such longer period as may be mutually agreed upon the parties, 
Developer or the City may terminate this Agreement upon written notice to the 
other. 

If Developer is not able to develop a rental housing facility due to any 
conditions due to delays, Developer shall provide to the City and the City Council 
its recommendations for any changes in facility use or the target populations to 
be served by the proposed development at the Project site before taking further 
action. 

4.28 Maintenance and removal of the Photovoltaic System.  In the event 
that a Photovoltaic Agreement is entered into by Developer or its designee, 
pursuant to Section 2.2.7.  Developer or its designee shall ensure that the 
Photovoltaic System is maintained in compliance with all applicable Federal, 
State and County laws, regulations, codes and rules, including but not limited to, 
all Environmental Laws. 

Upon the earlier to occur of (a) the termination of the use of the 
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Photovoltaic System, or (b) the expiration or sooner termination of the term of the 
Lease, Developer or its designee shall cause the Photovoltaic System to be 
removed from the Project and shall restore and repair any roof penetrations in 
the roof of the Project or elsewhere.  Developer, or its designee, shall have 
sixty (60) days following the termination of the use of the Photovoltaic System, or 
the expiration or sooner termination of the Lease, whichever is first, for the 
purpose of removing the Photovoltaic System, including the restoration and 
repair described above. 

4.29 Affordability Restrictions.  Upon the execution of the Lease, 
Developer shall comply with affordability restrictions applicable to Developer’s 
use of and activities on the Property for the term of the Lease.  Notwithstanding 
the foregoing, Developer shall comply with all use and affordability requirements 
set forth in the Lease for the entire term of the Lease.  The use of and activities 
upon, the Property shall at all times comply with all applicable requirements and 
other laws. 

ARTICLE 5. CITY'S OBLIGATIONS. 

5.1 Cooperation. 

5.1.1 The City and Developer shall keep the other fully 
informed as to the status of all approvals and delays for which each 
party is responsible, and shall at all times act in good faith, reasonably, 
and in full cooperation with the other party in connection with the 
entitlement, construction, development, financing, and operation of the 
Project, except where this Agreement provides that a party shall have 
sole and absolute discretion.  Such cooperation shall include, but not be 
limited to, the following: 

5.1.1.1 Responding to all requests for review, consent 
and approval within ten (10) Business Days of the receipt of such request, 
unless a different time period is expressly required hereunder or mutually 
agreed to by the parties; provided, however, that if circumstances prevent 
the City from responding within such time period, the City shall notify 
Developer, provide Developer with a reasonable estimate of when the City 
expects to respond, and shall respond within a reasonable time thereafter; 
provided further that the requests for review shall not include City regulatory 
agency reviews (e.g., permit applications to be reviewed by the Department 
of Planning and Permitting) or action before the City Council or any other 
reviews that are not deemed the responsibility of the City Liaison (as defined 
below) by the terms of this Agreement. 

5.1.1.2 In connection with any reasonable request by a 
requesting party hereto for a consent or approval required under this 
Agreement, not unreasonably conditioning, delaying, or withholding such 
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consent or approval, except where this Agreement provides that a receiving 
party shall have sole and absolute discretion;  

5.1.1.3 Expressing support for the Project, and 
facilitating, supporting, and cooperating in various community and public 
stakeholder meetings and discussion forums, at no cost to the City; and 

5.1.1.4 Supporting and assisting Developer with the 
City Council approval process. 

5.2 Appointment of City Liaison.  The City hereby appoints the DLM 
Director or the DLM Director’s designee as its primary contact person and 
manager of the Project and the Property on behalf of the City (“City Liaison”).  
This City Liaison shall only be responsible and able to speak to contractual 
obligations and issues arising directly under this Agreement and pertaining to the 
City’s proprietary capacity as a party to this Agreement.  The City Liaison shall 
not, under any circumstances, be authorized or available to address or comment 
on questions of Project entitlements, legality, or compliance with City ordinances, 
codes, rules, or other requirements – all such questions being answerable or 
addressable only by the responsible City Departments in the ordinary course of 
their operations.  The City shall have the right to change or substitute said City 
Liaison at any time, so long as the Developer is notified at least fifteen (15) 
calendar days in advance, and in writing, of such substitution.  The City Liaison 
shall be the authorized agent of the City for purposes of carrying out the City’s 
contractual rights and obligations under this Agreement, and as limited above, 
and Developer shall be entitled to receive and rely upon information from the City 
Liaison as it pertains to rights and obligations under this Agreement, to the same 
extent as if it were from the City directly.  Any information or direction provided by 
Developer to the City Liaison pertaining to rights and obligations under this 
Agreement, and as limited above, shall be deemed to have been provided to the 
City.  Furthermore, all approvals required to be considered by the City under this 
Agreement, and as limited above, shall be directed to and answered by the City 
Liaison, unless otherwise expressly reserved in this Agreement or applicable law 
for City Council approval. 

5.3 Reserved. 

5.4 GET and Real Property Tax Exemptions.  Upon request by 
Developer and provided the Project qualifies for an exemption from general 
excise tax or real property tax under applicable laws, ordinances or rules, the 
City agrees to cooperate with Developer in submitting claims for exemptions from 
taxes on behalf of itself or its contractors, consultants, or assigns only after 
execution of the Lease and Notice to Proceed for commencement of 
construction.  Developer shall be responsible for all associated costs. 

ARTICLE 6. CONDITIONS PRECEDENT TO EXECUTION OF THE LEASE 
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The conditions that must be satisfied before the Lease is executed are as 
follows: 
 

6.1 This Agreement shall be approved by the City Council and 
executed by the City and Developer. 

6.2 A public hearing shall be held on proposed lease rent in 
accordance with ROH Section 28-3.4(h). 

6.3 Once the Developer has completed its due diligence investigations 
pursuant to Section 4.1, finalized the Project scope based on the requirements of 
Developer’s lenders and investors and feedback from governmental authorities, 
community groups, and public stakeholders, and agreed on a final form of the 
Lease with the City pursuant to Section 2.2.10, the City shall transmit the final 
version of the Lease to the City Council for approval by resolution.  The City 
Council’s approval, in its absolute discretion, of the Lease by resolution shall be a 
condition precedent to the execution of the Lease. 

6.4 There shall be no material defaults by Developer under this 
Agreement that have occurred and are continuing after the giving of written 
notice and expiration of the applicable cure period under this Agreement. 

6.5 The Construction Plans shall have been approved by the City and 
by the Disability and Communication Access Board, pursuant to Sections 4.7 and 
4.12.4 herein. 

6.6 A rental program shall have been approved by the City pursuant to 
Section 4.10 herein. 

6.7 Developer shall have consulted with SHPD and have evidence of 
an understanding regarding historic preservation requirements for the Project.  If 
an archaeological inventory survey is required, such archaeological inventory 
survey shall be completed prior to the execution of the Lease. 

6.8 Developer shall have provided, to the reasonable satisfaction of the 
City, evidence that there are funds available and committed to Developer 
sufficient to pay for one hundred percent (100%) of the Project costs in 
accordance with Section 4.15 herein.  Developer shall allow the City the right to 
promptly review and approve, the proposed final version of the loan documents 
required by each Project lender, which approval shall not be unreasonably 
withheld, conditioned or delayed; provided that the City shall conduct such review 
and respond to such request for approval in a timely manner as may be 
requested by Developer. 

6.9 Developer shall have conducted, at its own cost, a Hazardous 
Materials Survey, a Phase 1 environmental site assessment (pursuant to ASTM 
E1527-13) and a Phase 2 environmental site assessment. 
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6.10 Developer shall have complied with the requirements of the 
Environmental Impact Laws and, unless an exemption under the Environmental 
Impact Laws apply to the Project, the accepting authority shall have accepted as 
final any environmental assessment or environmental impact statement, to the 
extent required by law, and no legal challenges shall have been filed in the time 
allotted pursuant to Section 343-7, HRS.  If an exemption applies to this Project 
under the Environmental Impact Laws, then Developer shall have conducted 
such studies and evaluations of the Project as identified in Section 4.3 hereof, 
which collectively demonstrate that the Project will not have a significant impact 
on the environment. 

6.11 Developer shall demonstrate to the City’s reasonable satisfaction 
that it has reached an agreement with the Kapolei Master Association with 
respect to the assessments that will be applicable to the Project. 

6.12 Developer shall have delivered to the City certificates or other 
satisfactory evidence that Developer has obtained or caused its Contractor 
(defined below) to obtain the bonds required pursuant to Article 10 of this 
Agreement. 

ARTICLE 7. CONDITIONS PRECEDENT TO COMMENCEMENT OF 
CONSTRUCTION 

Developer shall not commence with any part of construction of the Project until a 
Notice to Proceed has been issued by the City.  The Notice to Proceed shall be 
issued upon Developer’s request upon the fulfillment, to the City’s reasonable 
satisfaction, of all of the following conditions precedent: 

7.1 Developer shall have performed and complied with all agreements 
and conditions required to be performed and complied with by Developer 
pursuant to this Agreement prior to or at Commencement of Construction.  As 
used herein, "Commencement of Construction", shall mean the date that 
Developer commences actual construction of the Project or any portion thereof 
after the building permit for such construction has been issued. 

7.2 Developer shall furnish to the City evidence satisfactory to the City 
that Developer has obtained all required permits for the proposed construction, 
including but not limited to, the applicable NPDES permits and superstructure 
permit or building permits. 

7.3 Developer shall furnish to the City one (1) complete set of plans 
and specifications for the Project approved by the City and the Disability and 
Communication Access Board. 

7.4 Developer shall furnish to the City evidence that Developer has 
obtained the approvals of the Board of Water Supply, the Department of 
Environmental Services, Hawaiian Electric Company, and all other required 
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entities for all connections to off-site infrastructure and for the Wakea and 
Manawai Street roadway improvements, pursuant to Section 4.12.11 herein. 

7.5 Developer shall have entered into one or more construction 
contracts (collectively, the “Construction Contract”) that covers the entire 
development and construction of the Project.  The Construction Contract must be 
in form and content reasonably satisfactory to the City and shall be assignable to 
the City upon Developer’s uncured breach of this Agreement, subject to the 
rights of the lender(s) providing financing for the Project and only upon such 
lender(s)’ prior written consent.  The general contractor (“Contractor”) for the 
construction of the Project shall be acceptable to the City in its reasonable 
discretion.  Developer shall provide the City a copy of the executed Construction 
Contract. 

7.5.1 Contractor(s) and sub-contractor(s) shall be 
licensed in accordance with HRS Chapter 444 and HAR Chapter 16-77 
for the corresponding work that shall be performed on the Project. 

7.5.2 The Developer shall not employ, use or 
subcontract any Contractor(s) currently suspended under Chapter 104, 
HRS, as indicated on the State of Hawaii Department of Labor and 
Industrial Relations website. 

7.6 Any contract for architectural services shall be satisfactory to the 
City and shall be assignable to the City upon Developer’s uncured breach of this 
Agreement, subject to the rights of the lender(s) providing financing for the 
Project and only upon such lender(s)’ prior written consent.  Developer shall 
furnish the City with a copy of the architectural contract. 

7.7 Any contract for engineering services shall be satisfactory to the 
City and shall be assignable to the City upon Developer’s uncured breach of this 
Agreement, subject to the rights of the lender(s) providing financing for the 
Project and only upon the prior written consent of such lender(s).  Developer 
shall furnish the City with a copy of the engineering contract. 

7.8 Developer or its Contractor shall procure and furnish to the City a 
copy of a performance and payment bond equal to one hundred percent (100%) 
of the Construction Contract for the work to be commenced as set forth in 
Article 10. 

7.9 The City shall be named as a co-obligee on such bond.  The 
Project lender(s) may also be named as co-obligee(s) on such bond. 

7.10 Developer shall furnish to the City a construction schedule for the 
Project and any updates as requested by the City, which schedule shall be 
subject to the City’s reasonable approval and binding upon Developer, subject to 
the terms and conditions of this Agreement. 
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7.11 Developer shall furnish to the City a breakdown of the total 
development cost of the Project, including estimated contingencies. 

7.12 Developer shall provide updated evidence reasonably satisfactory 
to the City that there are funds available and committed to Developer sufficient to 
pay for one hundred percent (100%) of the total estimated balance of the 
construction costs. 

7.13 The Lease has been fully executed and a short form of the Lease 
has been recorded in the State of Hawaii Bureau of Conveyances, or the office of 
the assistant registrar of the land court of the State of Hawaii, or both and/or the 
Land Court, as applicableappropriate. 

7.14 Developer shall have a waste management plan and a noise and 
dust abatement plan that have been approved by the City. 

7.15 The representations and warranties of Developer contained in this 
Agreement and otherwise made by or on behalf of Developer in writing, in 
connection with this Project shall apply. 

ARTICLE 8. CONSTRUCTION 

8.1 City Inspection.  Upon twenty-four (24) hours prior written notice to 
Developer, the City and its agents, including any appraiser, inspector, architect, 
or engineer who may be retained by the City, shall at all times during normal 
hours of the construction of the Project, have the right of entry upon and 
reasonable access to the Property, subject to safety and other monitoring 
conditions or requirements reasonably imposed by Developer or the Contractor.  
The City and its agents shall have the right to inspect all work done, labor 
performed, and materials furnished in and about the construction site and to 
inspect all books, contracts, records, and papers of Developer relating to the 
development, financing, and construction of the Project under this Agreement.  
The City and its agents shall not interfere with the work in progress.  At least 
two (2) weeks prior to start of construction, Developer shall furnish the City with a 
current construction schedule, and updated Development Schedule.  The City 
shall be invited to Developer’s pre-construction meeting with its Contractor and to 
Developer’s regularly scheduled owner-architect-contractor (“OAC”) meetings for 
the Project; provided that Developer may proceed with any such meeting as 
scheduled if the City is unable to attend such meeting. 

8.2 Coordination of Construction with Ongoing Activities.  Developer 
shall coordinate its construction on the Property and shall also cooperate with 
other landowners and other activities taking place in the vicinity of the Property.  
Developer shall be responsible for repairing or paying for the costs of repairing 
any damage that its activities may cause to any existing improvements, other 
than improvements that are replaced, removed, or demolished as part of the 
approved construction. 
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8.3 Submittals to the City Upon Completion of Construction.  Within 
five (5) Business Days of receipt of each item, Developer shall submit the 
following to the City: 

8.3.1 A certification by an architect or engineer duly 
licensed under the laws of the State of Hawaii that the improvements 
have been completed in accordance with the Project plans and 
specifications upon the completion of such work. 

8.3.2 One half-sized print set, and an electronic “pdf” file 
on Compact Disk (“CD”), or as otherwise directed by the City, of “as 
built” drawings reflecting all construction changes, alterations, or 
deletions and bearing the seal and signature of the registered 
professional engineer or architect, after each increment of construction 
work has been completed. 

8.3.3 All copies of the Certificates of Occupancy issued by 
the City for the increment of construction work completed. 

8.3.4 Copy of the Affidavit of Publication filed at the First 
Circuit Court of the State of Hawaii indicating that a notice of completion 
of the applicable increment of construction work has been published. 

8.4 Construction by Hawaii Workforce.  Developer, its contractors and 
subcontractors shall comply with HRS Chapter 103B (Act 68 SLH 2010), as 
amended by Act 192 SLH 2011 and implemented by State of Hawaii 
Comptroller’s Memorandum No. 2011-18 dated July 25, 2011 to ensure that 
Hawaii residents compose not less than eighty (80%) percent of the workforce 
employed to perform the contract for the construction of this Project.  Every 
contractor shall comply with this requirement for the entire duration of its contract 
on the project.  Certifications of Compliance for Employment of State Residents 
shall be made under oath by an officer of the general contractor and 
subcontractor whose subcontract is $50,000 or more and submitted to City.  
Shortage trades, as determined by the State of Hawaii Department of Labor and 
Industrial Relations, shall not be included in the calculation.  All improvements 
under this Agreement shall be a public building for purposes of this requirement. 

ARTICLE 9. INSURANCE AND INDEMNITY 

9.1 Indemnity.  Developer shall defend, indemnify, and hold harmless 
the City from and against all claims, demands, losses, judgments, fines or 
penalties whatsoever that are incurred by the City for:  (a) failure of Developer or 
its agents and employees to make any required disclosures in connection with 
the Project to tenants or any other person or other entities, as required by law; 
(b) any misrepresentations made by Developer or its agents and employees in 
connection with the Project to any person or entity; (c) any failure by Developer, 
its agents or employees or any party claiming under Developer, to comply with 
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any laws, regulations, ordinances, orders or other legal authority applicable to 
such party’s  use, occupancy, or activity on the Property (excluding any Other 
Environmental Condition); and (d) loss or damage, including property damage, 
bodily injury, and wrongful death, arising out of or in connection with the 
development and construction of the Project by Developer, its agents, 
employees, contractors, subcontractors, or invitees, or in the event of accident, 
fire, or any failure by Developer to keep the Project in a safe condition during the 
development and construction of the Project; provided that such claims, loss, or 
damage is not the result of the negligence or willful misconduct of the City, its 
officials, directors, agents or employees, or the result of any Other Environmental 
Condition. 

9.2 Insurance. 

9.2.1 Developer’s Insurance.  At all times during the term 
of this Agreement and until such time as action against the City, 
Developer, its Contractor or subcontractors for death, injuries, losses, 
and damages is barred by the provisions of Chapter 657, HRS, 
Developer shall procure and maintain in full force and effect, at 
Developer’s sole expense, any and all insurance that may be required by 
any laws as they may pertain to Developer’s activities under this 
Agreement, as well as the following policies of insurance in the following 
amounts: 

9.2.1.1 Workers Compensation and Employers 
Liability Insurance.  Developer shall maintain workers compensation and 
employers liability insurance.  Workers compensation coverage shall be in 
accordance with State statutes.  Employers liability coverage shall provide 
limits of not less than: 

 Bodily Injury – Each Accident    $500,000 
 Disease – Policy Limit     $500,000 
 Disease – Each Employee     $500,000 

 
The policy must include a waiver of subrogation in favor of the City. 

9.2.1.2 Liability Insurance.  Developer shall maintain 
commercial general liability (CGL) with a limit of not less than:  
 

General Aggregate      $2,000,000 
 Products/Completed Operations Aggregate  $2,000,000 
 Personal/Advertising Injury     $1,000,000 
 Each Occurrence      $1,000,000 

 
CGL insurance shall be written on ISO occurrence form, CG 00 01 (or a 
substitute form providing equivalent coverage), and shall cover liability 
arising from premises, operations, independent contractors, products-



 Kapolei Lots 6 & 7 
 Development Agreement 
 

 
 

33 

completed operations, personal injury and advertising injury, and liability 
assumed under an insured contract (including the tort liability of another 
assumed in a business contract).  The policy shall be endorsed to redefine 
the word occurrence to include construction defect coverage.  City shall be 
included as an additional insured under the CGL, using ISO additional 
insured endorsement CG 20 10 (or equivalent), and as appropriate CG 20 37 
(or equivalent), and under the commercial umbrella.  The policy(ies) shall 
contain a waiver of subrogation in favor of the City. 

9.2.1.3 Business Automobile Liability Insurance.  
Developer shall maintain business auto liability insurance covering all 
owned, non-owned, and hired automobiles with limits of not less than: 

 Bodily Injury – Per Person     $1,000,000 
 Bodily Injury – Per Accident    $1,000,000 
 Property Damage – Each Accident   $1,000,000 
 
The City shall be included as an additional insured under the Business 
Automobile Liability Insurance. 
 

9.2.1.4 Umbrella/Excess Liability.  Developer shall 
maintain umbrella/excess liability insurance with limits of not less than: 

Each Occurrence      $10,000,000 
 Aggregate       $10,000,000 

 
with the aggregate to apply per project/per location.  Such insurance shall be 
written on an occurrence basis in excess of the underlying insurance 
described in Sections 9.2.1.1 through 9.2.1.3, which is at least as broad as 
each of the underlying policies, and otherwise including “pay on behalf” 
wording, concurrency of effective dates with underlying primary coverages, 
blanket contractual liability, and construction defect coverage.  The amounts 
of insurance required in Sections 9.2.1.1 through 9.2.1.4 may be satisfied by 
Developer purchasing coverage for the limits specified or by any combination 
of underlying and umbrella limits, so long as the total amount of insurance is 
not less than the total limits required under this Section 9.2.1.4. 

9.2.1.5 Professional Liability Insurance.  Developer 
shall require that the architect hired by Developer maintain professional 
liability insurance with limits of not less than: 

 
Each Common Cause     $3,000,000 

 Aggregate       $3,000,000 
 

covering such architect’s employees, agents, and any subcontractors and 
subcontractors’ employees or agents for liability arising out of errors, 
omissions, or negligence in the performance of Professional Services 
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relating to the Project or this Agreement.  Any design professional or 
consultant hired by Developer’s architect as a subcontractor shall maintain 
professional liability insurance with limits of not less than $1,000,000 per 
occurrence and in the aggregate.  Such insurance shall remain in full force 
and effect continuously for the period of design and construction of the 
improvements, and for a period of three (3) years following substantial 
completion of construction of the Project, provided that such coverage is 
reasonably available at commercially affordable premiums, as mutually 
determined and agreed.  For the purposes of this section, “Professional 
Services” has the meaning set forth in Section 103D-104, HRS. 

9.2.1.6 Environmental Impairment Liability or 
Contractors Pollution Liability Insurance.  Developer shall maintain, or cause 
its Contractor to maintain, environmental impairment liability or contractors 
pollution liability insurance covering third-party injury and property damage 
claims, including cleanup costs, as a result of pollution conditions arising 
from the Property, Developer’s activities or completed operations.  Such 
requirement shall commence upon the commencement of construction of the 
Project, and terminate no less than three (3) years after the receipt of the 
final Certificate of Occupancy for the Project issued by the City for the final 
increment of construction work completed.  The limits of coverage will not be 
less than:  

 
Each Common Cause     $2,000,000 
Aggregate       $ 4,000,000 
 

9.2.2 Insurance Coverage For Construction Phase.  Prior 
to commencing Commencement of cConstruction or site preparation 
work, Developer shall procure or cause to be procured and maintain (as 
provided herein), all insurance to cover the demolition, construction and 
development activities under this Agreement, that may be required by 
any laws, in addition to the coverages specified in above, and the 
following types and amounts of insurance described below. 

(a) Builders Risk Insurance.  Developer shall maintain 
builders risk insurance covering all risks of physical loss except those 
specifically excluded in the policy, and shall insure at least against the 
perils of fire and extended coverage, theft, vandalism, malicious mischief, 
collapse, earthquake, flood, and windstorm.  The insurance shall apply on 
a replacement cost basis.  This insurance shall cover the entire work at 
the site, including all improvements, materials, and equipment, and 
reasonable compensation for architects’ services and expenses made 
necessary by an insured loss.  Insured property shall include portions of 
the work, materials, and equipment located away from the site but 
intended for use at the site, and shall also cover portions of the work, 
materials, and equipment in transit.  The policy shall include as insured 
property scaffolding, false work, and temporary buildings located at the 
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site.  The policy shall cover the cost of removing debris, including 
demolition.  The insurance required shall name as insured, the City, 
Developer, Contractor, and all subcontractors that perform work on the 
Project. 

Developer is responsible for paying any portion of any loss not 
covered because of the operation of any deductible or co-insurance 
provision applicable to the insurance required herein. 

(b) Boiler and Machinery Insurance.  Developer shall 
maintain boiler and machinery insurance covering insured objects, 
including rooftop HVAC units and any separate heating units or boilers 
which serve the Property, during installation and testing and until final 
acceptance, and including mechanical breakdown.  Such coverage shall 
be for the full replacement value without deduction for depreciation.  This 
insurance shall name as insured the City, Developer, Contractor, and all 
subcontractors that perform work on the Project. 

 
(c) Developer shall be responsible for any and all loss or 

damage to equipment, tools, and other personal property, and may at its 
option purchase insurance to cover such property and equipment. 

 
9.2.3 Nature of Insurance Program.  All insurance policies 

required by this Agreement shall be issued by carriers that:  (a) have a 
policyholders’ rating of “A-, VIII” or better, based on the latest rating 
publication of Property and Casualty Insurers by A.M. Best Company (or 
its equivalent if such publication ceases to be published); and (b) are 
lawfully doing business in the State.  Developer may provide any 
insurance under a “blanket” or “umbrella” insurance policy, provided that: 
(i) such policy or a certificate of such policy shall specify the amount(s) 
of the total insurance allocated to the Project, which amount(s) shall 
equal or exceed the amount(s) required by this Agreement and shall not 
be reduced for claims made for other properties; and (ii) such policy 
otherwise complies with this Agreement. 

9.2.4 Policy Requirements and Endorsements.  All 
insurance policies required by this Agreement shall contain (by 
endorsement or otherwise) the following provisions: 

9.2.4.1 Contractor Insurance.  Developer shall either: 
(a) include all contractors as insureds under all insurance set forth above; or 
(b) cause each contractor employed by Developer to purchase and maintain 
insurance of the types specified above.  Permission is granted for the 
Developer to secure General Liability and Excess Liability insurance as 
required under sections 9.2.1.2 and 9.2.1.4 under an insurance program 
commonly referred to as an Owner Controlled Insurance Program (OCIP) 
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covering both the Developer and all enrolled contractors as long as the 
coverage and limits are substantially the same as what is required above.  
When requested by the City, Developer shall furnish copies of certificates of 
insurance evidencing coverage for each contractor. 

9.2.4.2 Insureds.  Insurance policies shall identify the 
City as an “additional insured” using ISO additional insured endorsement 
form CG 20 10 (or equivalent), and as appropriate CG 20 37 (or equivalent), 
and under the commercial general liability umbrella policy will also be 
required.  Insurance policies shall name the City and Developer as loss 
payees as their respective interests may appear, and each mortgagee this 
Agreement allows under a standard noncontributing mortgagee clause.  
Notwithstanding anything to the contrary, all insurance proceeds shall be 
paid and applied as this Agreement provides.  On all insurance policies 
where the City is named as an additional insured, the City shall be an 
additional insured to the full limits of coverage purchased by Developer even 
if those limits are in excess of those required under this Agreement. 

9.2.4.3 Primary Coverage.  All policies shall be written 
as primary policies not contributing to or in excess of any coverage that the 
City may carry, and Developer’s insurers shall not seek contribution from 
other insurance available to the City. 

9.2.4.4 Contractual Liability.  Liability Insurance 
policies shall contain contractual liability coverage, for Developer’s indemnity 
obligations under this Agreement, to the extent covered by customary 
contractual liability insurance coverage.  Developer’s failure to obtain such 
contractual liability coverage shall not relieve Developer from any indemnity 
obligation under this Agreement. 

9.2.4.5 Severability of Interest.  Liability insurance 
policies shall contain a clause clarifying that, except with respect to coverage 
limits, the insurance applies separately to each insured and that the policy 
covers claims or suits by one insured against other, to the extent customarily 
covered by liability insurance policies. 

9.2.4.6 Notice to City.  All policies required hereunder 
shall be written to provide not less than thirty (30) calendar days prior notice 
of cancellation or material change to City; provided that upon Developer’s 
request, the City shall allow Developer to assume this obligation if Developer 
demonstrates that its insurers will not provide such notice at a reasonable 
cost. 

9.2.5 Waiver of Certain Claims.  Notwithstanding anything 
to the contrary contained in this Agreement, Developer and the City each 
waive any right of recovery against the other party, for any loss or 
damage sustained by Developer or the City, as the case may be, that is 



 Kapolei Lots 6 & 7 
 Development Agreement 
 

 
 

37 

covered by any policy of property insurance maintained (or required to 
be maintained under this Agreement) with respect to the Property, or the 
contents of the same or any operation in the Property, whether or not 
such loss is caused by the fault or negligence of the City or its agents, 
directors, or employees, or is caused by the fault or negligence of 
Developer or its agents, directors, employees or officers. 

9.2.6 Waiver of Subrogation.  Developer shall require all 
insurance policies in any way related to the Agreement and secured and 
maintained by Developer to include clauses stating each underwriter 
shall waive all rights of recovery, under subrogation or otherwise, against 
the City.  Developer shall require of contractors and consultants, by 
appropriate written agreements, similar waivers against the City.  If 
Developer’s policy of insurance relating to this Agreement or to the 
Property does not permit the foregoing waiver or if the coverage under 
such policy would be invalidated as a result of such waiver, Developer 
shall obtain from the insurer under such policy a waiver of all right of 
recovery by way of subrogation against the City in connection with any 
claim, loss, or damage covered by such policy. 

9.2.7 Evidence of Insurance. 

9.2.7.1 Upon execution of this Agreement by 
Developer, Developer shall furnish the City with current certificate(s) of 
insurance, executed by a duly authorized representative of each insurer, 
certifying that at least the minimum coverages required herein are in effect 
and specifying that the liability coverages are written on an occurrence form 
and that the coverages will not be cancelled, non-renewed, or materially 
changed by endorsement or through issuance of other policy(ies) of 
insurance without sixty (60) calendar days advance written notice to the City. 

9.2.7.2 Prior to commencing construction work at the 
Property, Developer shall furnish the City with a certificate(s) of insurance, 
executed by a duly authorized representative of each insurer, showing 
compliance with the insurance required under Section 9.2.2 above. 

9.2.7.3 Upon final acceptance of the Construction, and 
prior to the use or occupancy of any improvements, Developer shall furnish 
City with a certificate of insurance, executed by a duly authorized 
representative of each insurer, showing compliance with the applicable 
insurance required under the Lease. 

9.2.7.4 Developer shall provide certified copies of all 
insurance policies required above within ten (10) calendar days of the City’s 
written request for said copies. 
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9.2.7.5 Failure of the City to demand such certificate 
or other evidence of full compliance with these insurance requirements or 
failure of City to identify a deficiency from evidence that is provided shall not 
be construed as a waiver of Developer’s obligations to maintain such 
insurance. 

9.2.7.6 The acceptance of delivery by the City of any 
certificate of insurance evidencing the required coverages and limits does 
not constitute approval or agreement by the City that the insurance 
requirements have been met or that the insurance policies shown in the 
certificates of insurance are in compliance with the requirements of this 
Agreement. 

9.2.8 Deductibles, Retentions, and Co-Insurance.  
Developer is solely responsible for any loss or portion of loss not covered by 
the insurance required herein by reason of the application of any deductible, 
self-insured retention, or co-insurance provision of the respective policy(ies), 
or due to policy limits or exclusions. 

9.2.9 Failure to Maintain Insurance. 

9.2.9.1 Failure to maintain the required insurance may 
result in termination of this contract at the City’s option after the giving of 
written notice to Developer and opportunity to cure of not less than ten (10) 
Business Days.  If the City is damaged by the failure of Developer to 
maintain insurance as required in this paragraph, then Developer shall bear 
all reasonable costs properly attributable to that failure. 

9.2.9.2 City shall have the right, but not the obligation, 
to prohibit Developer or any of its contractors or subcontractors from entering 
the Property until Developer has provided certificates or other evidence that 
insurance has been placed in complete compliance with these requirements 
and such certificates have been approved by the City. 

9.2.9.3 If Developer fails to maintain the insurance as 
set forth herein, the City shall have the right, but not the obligation, to 
purchase said insurance at Developer’s expense.  In no event shall the City 
be liable for payment of premiums due under any policy issued to Developer 
by reason of the City being added as an ‘insured’ as required herein. 

9.2.9.4 Failure to maintain the required insurance may 
result in termination of this contract at the City’s option after the giving of 
written notice to Developer and opportunity to cure of not less than ten (10) 
Business Days. 

9.2.10 Additional Insurance.  City reserves the right to 
require additional kinds or amounts of insurance, as may be mutually 
agreed from time to time.  Developer shall periodically, but not less 
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frequently than once every three (3) years, reevaluate the scope of risks 
covered and the limits of its insurance and, if commercially reasonable, 
increase such coverage or limits in order to provide coverage for 
Developer’s and City’s protection for risks and limits that a prudent 
business person would provide for property being put to uses similar to 
those of the Property. 

9.2.11 No Representation.  City makes no representation 
that the limits of liability required to be carried by Developer pursuant to 
this Article are adequate to protect Developer.  If Developer believes that 
any of such insurance coverage is inadequate, Developer shall obtain 
such additional insurance coverage as Developer deems adequate, at 
Developer’s sole expense.  No approval by City of any insurer, or the 
terms or conditions of any policy, or any coverage or amount of 
insurance, or any deductible amount shall be construed as a 
representation by City of the solvency of the insurer or the sufficiency of 
any policy or any coverage or amount of insurance or deductible, or to 
limit Developer’s contractual obligations and liabilities, and Developer 
assumes full risk and responsibility for any inadequacy of insurance 
coverage or any failure of insurers. 

ARTICLE 10. PERFORMANCE AND PAYMENT BONDS. 

10.1 Acceptable Development Contract Performance and Payment 
Bonds.  Prior to the Commencement of Construction, Developer shall provide or 
shall cause the Contractor to provide, at no cost to the City, a performance and 
payment bond covering the cost of the Construction Contract.  Acceptable 
performance and payment bonds shall be limited to surety bonds underwritten by 
a company licensed or otherwise authorized under applicable law to issue bonds 
in the State.  The bonds must be issued by a corporate surety who is listed on 
the United States Department of Treasury Circular 570, “Companies Holding 
Certificates of Authority as Acceptable Sureties on Federal Bonds,” and the A.M. 
Best rating of the corporate surety issuing such bonds must be rated A or higher.  
The corporate surety issuing such bonds shall not be a captive or an entity 
related in any way to Developer. 

10.2 Bond Forms. 

10.2.1 Developer shall execute or cause the Contractor to 
execute the surety performance and payment bond substantially in the 
form attached as Exhibit G, or as otherwise reasonably approved by the 
City. 

10.2.2 The Contractor shall be the principal, and the surety 
shall be a corporate surety satisfactory to the City.  A performance and 
payment bond obtained from a captive insurance company or other 
entity related in any way to Developer shall not be permitted.  The bond 
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shall be conditioned upon the full and proper performance of the work in 
accordance with the plans and specifications approved by the City and 
upon the payment of all materials and labor in connection with the 
development and construction of the Project. 

10.3 [RESERVED] 

10.4 Payment Claims Against the Payment Bond. 

10.4.1 Each person who has furnished labor or material to 
Developer for the work required under this Agreement for which a 
payment bond is furnished under this section, and who has not been 
paid amounts due before the expiration of a period of ninety (90) 
calendar days after the day on which the last of the labor was performed 
or material was furnished or supplied, for which a claim is made, may 
institute an action for the amount, or balance thereof, unpaid at the time 
of the institution of the action against Developer or Developer and its 
sureties, on the payment bond and have its rights and claims 
adjudicated in the action, and judgment rendered thereon; subject to the 
City priority on the bond, if such priority is approved by the Project’s 
lender(s). 

As a condition precedent to any such suit, written notice shall be 
given by registered or certified mail to Contractor, Developer, and surety, within 
ninety (90) calendar days from the date on which the person did or performed the 
last labor or furnished or supplied the last of the material for which claim is made, 
stating with substantial accuracy the amount claimed and the name of the party 
to whom the material was furnished or supplied or for whom the labor was done 
or performed. 

10.4.2  Every suit instituted upon a payment bond shall be 
brought in the First Circuit Court of the State of Hawaii, but no suit shall 
be commenced after the expiration of one year after the day on which 
the last of the labor was performed or material was supplied for the work 
provided in this Agreement.  The obligee named in the bond need not be 
joined as a party in any suit. 

10.4.3  With respect to any such payment bond, if the full 
amount of the liability of Developer or Developer and its sureties on the 
security is insufficient to pay the full amount of the claims, then after 
paying the full amount due to the City (if any), the remainder shall be 
distributed pro rata among the claimants. 

10.4.4  Certified copies of bonds may be requested and 
obtained by any person upon payment of the costs of reproduction and 
certification of the bonds, and postage.  A certified copy of a bond shall 
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be prima facie evidence of the contents, execution, and delivery of the 
original. 

ARTICLE 11. EQUAL EMPLOYMENT OPPORTUNITY. 

11.1 Developer shall not discriminate against any employee or applicant 
for employment because of race, color, religion, sex, or national origin.  
Developer shall take affirmative action to ensure that applicants are employed, 
and that employees are treated during employment, without regard to their race, 
color, religion, sex, or national origin.  Such action shall include, but not be 
limited to, the following:  employment, upgrading, demotion or transfer; 
recruitment or recruitment advertising; layoff or termination; rates of pay or other 
forms of compensation; and selection for training including apprenticeship.  
Developer agrees to post, in conspicuous places available to employees and 
applicants for employment, notices to be provided by the City setting forth the 
provisions of this nondiscrimination clause. 

11.2 Developer shall, in all solicitations or advertisements for employees 
placed by or on behalf of Developer, state that all applicants will receive 
consideration for employment without regard to race, color, religion, sex, or 
national origin. 

ARTICLE 12. REPRESENTATIONS AND WARRANTIES 

12.1 Developer’s Representations and Warranties.  Developer 
represents and warrants to the City to the best of its knowledge and belief, as of 
the Effective Date and as of the date the Lease is executed by Developer, as 
follows: 

12.1.1 Execution of this Agreement on behalf of Developer 
by the signatory hereto is duly authorized, Developer has the full right 
and authority to enter into this Agreement and all documents 
contemplated hereby, and the execution, consent or acknowledgment of 
no other person is necessary in order to validate the execution of this 
Agreement by Developer.  Upon full execution, this Agreement shall be 
valid, legally binding, and enforceable against Developer according to its 
terms.  Developer and the person signing below for Developer further 
represent and warrant that there are no restrictions, agreements, or 
limitations on Developer’s right or ability to enter into and perform the 
terms of this Agreement. 

12.1.2 No consents or approvals are required to be 
obtained from any governmental body or agency for the execution, 
delivery, and performance of this Agreement by Developer or, if 
required, the same have been obtained. 

12.1.3 All tax returns and reports of Developer required by 
law to be filed have been duly filed and all taxes, assessments, 
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contributions, fees, and other governmental charges (other than those 
presently payable without penalty or interest and those currently being 
contested in good faith) upon Developer’s properties or assets or income 
which are due and payable have been paid, and Developer has 
submitted applicable State and Federal tax clearance certificates prior to 
execution of this Agreement. 

12.1.4 Developer is not in violation of or in default with 
respect to any term or provision of any mortgage, indenture, contract, 
agreement, or instrument which materially and adversely affects or will 
materially and adversely affect the business or prospects or condition 
(financial or other) of Developer or the Project.  The execution, delivery, 
performance of, and compliance with this Agreement will not result in 
any such violation or be in conflict with or constitute a default under any 
such term or provision or result in the creation of any mortgage, lien, or 
charge on any of the properties or assets of Developer.  There is no term 
or provision of a mortgage, indenture, contract, agreement, or instrument 
applicable to Developer or by which Developer is bound which materially 
and adversely affects or will materially and adversely affect the business 
or prospects or condition (financial or other) of Developer or Developer’s 
properties and assets. 

12.1.5 There is no action, suit, proceeding, or investigation 
pending, or to the best of Developer’s knowledge, threatened against 
Developer, or the Project in any court, or before or by any governmental 
entity from which any adverse decision might materially affect 
Developer’s ability to observe and perform Developer’s obligations under 
this Agreement. 

12.1.6 Any financial statements of Developer delivered to 
the City are true and correct in all respects, have been prepared in 
accordance with generally accepted accounting principles, and fairly 
represent the financial condition of Developer as of the date of financial 
statements.  No materially adverse change has occurred in Developer’s 
financial condition since the date of the financial statement. 

12.1.7 Developer has made no contract or arrangement of 
any kind, and has taken no action or failed to take any action that would 
give rise to a lien on the Project, except for, and to the extent, 
applications for Project financing result in awards, loans, or financing 
which would result in a lien upon the closing of such financing. 

12.2 City's Representations and Warranties.  The City represents and 
warrants to Developer as follows: 

12.2.1 Execution of this Agreement on behalf of the City by 
the signatory hereto is duly authorized, the City has the full right and 
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authority to enter into this Agreement and all documents contemplated 
hereby, and the execution, consent, or acknowledgment of no other 
person is necessary in order to validate the execution of this Agreement 
by the City.  Upon full execution, this Agreement shall be valid, legally 
binding and enforceable against the City according with its terms. 

12.2.2 To the City Liaison’s actual knowledge, without 
independent investigation, the City has not received written notice of a 
violation of any law, ordinance, rule, or regulation with respect to the 
Property 

12.2.3 To the City Liaison’s actual knowledge, without 
undertaking any independent investigation, there are no actions, suits, 
material claims, legal proceedings, or any other proceeding pending or 
threatened before any court or governmental agency, with respect to the 
Property, including but not limited to, eminent domain. 

ARTICLE 13. DEFAULT; TERMINATION 

13.1 Developer's Default and Consequences.  In the event Developer: 

13.1.1 fails to perform any of its obligations under this 
Agreement within the prescribed time period as stated in this Agreement; 

13.1.2 fails to perform any of its obligations under the 
Lease within the prescribed time period as stated in the Lease; 

13.1.3 fails to execute the Lease or commence 
construction by the deadline established by the Project schedule, as may 
be amended, including but not limited to any such default resulting from 
Developer’s failure to satisfy any of the conditions prior to execution of 
the Lease (as set forth in Article 6) or prior to Commencement of 
Construction (as set forth in Article 7); subject, however, to Developer’s 
right to extensions pursuant to Section 3.1 or right to terminate this 
Agreement in accordance with Sections 4.1.2, 4.27 and 4.28; 

13.1.4 abandons or substantially suspends construction 
work other than as is expressly contemplated or permitted by this 
Agreement or in the Lease; or 

13.1.5 attempts to transfer the Property or any interest 
therein, other than as permitted under the Lease; 

Then the City shall notify Developer in writing of such default. 

Developer shall have fifteen (15) calendar days to cure any default 
which can be remedied and cured by the payment of money.  If a default cannot 
be remedied by the payment of money (“Nonmonetary Default”), Developer shall 
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have thirty (30) calendar days from the receipt of written notice of such default in 
which to cure such Nonmonetary Default.  Developer shall immediately proceed 
with taking all action necessary to cure the Nonmonetary Default.  If a 
Nonmonetary Default cannot be cured within said 30-day period, Developer shall 
submit a written request to the City for an extension of time to cure the 
Nonmonetary Default supported by the reasons thereof.  The City may, within its 
reasonable discretion, grant such extension.  During such period of default, 
Developer shall continuously and diligently attempt to cure the default, shall as 
reasonably as possible protect the Project site from loss or damage, and shall 
maintain the Development Schedule to the extent that it is practicable to do so. 

After Developer has been declared in default and provided written 
notice thereof by the City, and Developer has failed to cure such default within 
the applicable cure period prescribed above, the City shall have all legal and 
equitable rights to which the City may be entitled under this Agreement and the 
laws of the State, including the right to terminate this Agreement.  In the event 
the City terminates this Agreement, if required by the City, Developer shall raze 
all improvements constructed by Developer and restore the Property to the 
condition substantially similar to that existing as of the date prior to the execution 
of the Lease. 

13.2 City’s Default and Consequences.  In the event the City fails to 
perform in a timely manner any of its obligations stated in this Agreement, 
Developer shall notify the City in writing of its default.  If the default is not cured 
within thirty (30) calendar days of the written notice, or, if not reasonably curable 
within such 30-day period, cured within such further period of time as may be 
reasonably requested by City in writing and approved by Developer, so long as 
the City continuously and diligently attempts to cure the default, then, Developer 
may terminate this Agreement and/or exercise all rights and remedies available 
at law or in equity. 

13.3 No Waiver.  No consent or waiver, expressed or implied, by either 
party to or of any breach or default by the other party in the performance of its 
obligations hereunder, shall be valid unless in writing.  No such consent or waiver 
shall be deemed or construed to be a consent or waiver to or of any other breach 
or default in the performance by such other party of any other obligations of such 
party hereunder.  The failure of any party to declare the other party in default 
shall not constitute a waiver by such party of its rights hereunder, irrespective of 
how long such failure continues. 

13.4 Termination for Illegal Purposes.  At any time during the term of this 
Agreement, the City shall have the right to terminate this Agreement if the 
Property, or any part of the Property, appurtenances or improvements are used, 
or intended to be used in any manner to commit or to facilitate the commission of 
a crime by Developer; provided that (a) the City shall first provide Developer with 
written notice of such illegal use or activity and allow Developer not less than 
forty-eight (48) hours from receipt of such written notice to commence action to 
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terminate such illegal use or activity on the Property; and (b) the City shall not 
have the right to terminate this Agreement if Developer commences action to 
terminate such illegal use or activity on the Property within such 48-hour period 
and diligently prosecutes the same to completion. 

ARTICLE 14. MISCELLANEOUS. 

14.1 Amendment.  The provisions of this Agreement may be amended 
only by each party executing a subsequent written Agreement which states each 
amended provision.  The terms of this Agreement may not be waived, modified, 
or in any way changed by implication, through conduct, correspondence, or 
otherwise, unless such waiver, modification, or change shall be specifically 
agreed to in writing by the City and Developer. 

14.2 Applicable Law.  The provisions of this Agreement shall be 
interpreted in accordance with the law of the State of Hawaii as that law is 
construed and amended from time to time. 

14.3 Approvals.  Any approvals obtained by Developer from the City 
pursuant to this Agreement shall be for the purposes of this Agreement only.  
Such approvals shall not be construed to relieve or absolve Developer of 
compliance with any laws or regulations.  Nor shall any such approvals serve as 
a substitute for, or excuse Developer from obtaining, any required approvals from 
Federal, State, and City agencies. 

14.4 Assignment.  Neither the entire agreement which is stated in this 
Agreement nor any interest in it may be assigned by any party for any purpose 
without the prior written consent of the other party, which may be withheld in 
such other party’s sole and absolute discretion; provided, however, that 
Developer may, with the prior written consent of the City, which consent shall not 
be unreasonably withheld or delayed: (i) assign or transfer all or a part of its 
rights under this Agreement upon the closing of the construction financing for the 
Project (or a portion thereof if the Project will be developed and ground leased 
from the City as separate developments on the same terms and conditions as the 
Lease) to an entity, in each case, that is managed or controlled by Developer or 
an affiliate of Developer (“Related Developer Entity”); (ii) partially assign or 
transfer its rights under this Agreement with respect to the development, use and 
operation of the commercial units to a Related Developer Entity (including the 
right to lease such commercial units pursuant to a separate ground lease from 
the City on the same terms and conditions as the Lease for the Project to the 
extent applicable); and (iii) to collaterally assign its rights under this Agreement to 
any lender and/or investor of the Project.  With respect to any requested 
assignment under (i), (ii) or (iii) above, Developer shall provide the City with 
written notice of such assignment and a copy of the proposed assignment 
document(s). 
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14.5 Binding Effect.  Upon its execution by each party, this Agreement 
shall become binding and enforceable according to its provisions.  If more than 
one party is obligated to perform an act by any provisions stated in this 
Agreement, those parties shall be jointly and severally liable and obligated for the 
performance of those acts.  The rights and obligations of each party named in 
this Agreement shall bind and inure to the benefit of each party, respectively, and 
the respective heirs, personal representatives, successors, and assigns of each 
party. 

14.6 City’s Right to Amend.  Any provision herein to the contrary 
notwithstanding, during the term of this Agreement, the City reserves the right at 
any time to amend this Agreement in order to ensure compliance with all City and 
County of Honolulu, State of Hawaii, and Federal statutes, laws, and regulations.  
All such amendments shall be within the general scope of this Agreement.  The 
City shall provide all such amendments in writing to Developer.  Subject to 
Sections 4.27 and 4.28 of this Agreement, Developer agrees that it shall 
immediately take any and all reasonable steps to comply with such amendments 
and not to jeopardize this Agreement. 

14.7 No Party Deemed Drafter.  Each party to this Agreement 
acknowledges and agrees that each party: (a) is of equal bargaining strength; (b) 
has actively participated in the negotiation and preparation of this Agreement; (c) 
has consulted with its respective legal counsel and other professional advisors as 
each party has deemed appropriate with respect to this Agreement; and (d) 
agrees that neither party shall be deemed the drafter of this Agreement and, 
therefore, no provision stated in this Agreement shall be construed against any 
party as its drafter. 

14.8 Counterparts.  This Agreement may be executed by the parties in 
counterparts, and the counterparts executed by the parties taken together shall 
constitute a single agreement. 

14.9 Business Days.  As used in this Agreement, the term, “Business 
Day” shall mean any day which is not a Saturday, Sunday, or legal holiday 
observed by the City, State or Federal government.  If the last day of any period 
which that is calculated using Business Days, as specified in this Agreement, 
falls on a Saturday, Sunday or legal holiday observed by the City State or 
Federal government, the last day of such period shall be the next Business Day. 

14.10 Defined Terms.  Certain terms where they initially are used in this 
Agreement are set off by quotation marks enclosed in parentheses.  Those 
designated terms shall have the same meaning throughout this Agreement, 
unless otherwise specifically stated or clearly inappropriate in the context. 

14.10.1 "Party" shall mean the City or Developer, and 
"parties" shall mean the City and Developer. 
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14.11 Force Majeure.  If any party is prevented from performing its 
obligations stated in this Agreement by any event not within the control of that 
party including, but not limited to, an act of God, natural disasters, civil unrest, 
riots, earthquakes, volcanic eruptions, tsunamis, floods, public enemy, acts of 
terrorism, invasion, rebellion, revolution, act of foreign enemies, war, fire, nuclear 
event, radioactivity from any nuclear fuel or from any nuclear waste from the 
combustion of nuclear fuel, radioactive toxic explosive or other hazardous 
properties of any explosive assembly or nuclear component, an act or failure to 
act of a government entity (except on the part of the City if the City is claiming an 
event of Force Majeure), unavailability of materials due to a national or local 
strike, or actions by or against labor unions (each an event of “Force Majeure”), 
such party shall not be in default in the performance of its obligations stated in 
this Agreement; PROVIDED, HOWEVER, that any party delayed by such an 
event shall request an extension of time to perform its obligations stated in this 
Agreement by notifying the party to which it is obligated within ten (10) Business 
Days following the event.  If such written notice is provided, the time to perform 
the obligations stated in this Agreement shall be extended by the number of 
calendar days of delay caused by the event.  If the required notice is not given by 
the delayed party, no time extension shall be granted. 

14.12 Gender; Number.  The use of any gender shall include all genders 
and the use of any number in reference to nouns and pronouns shall include the 
singular or plural, as the context dictates. 

14.13 Independent Contractor/Non-Agency.  There is no partnership, joint 
venture, employer and employee, master and servant, or other agency 
relationship between the City and Developer, including guarantors.  The City is 
not a developer of the Project nor the operator and manager of the Project.  
Developer, inclusive of any person acting by, through, under, or for the benefit of 
Developer such as, for example, any real estate property manager, shall not 
represent or hold itself out as being a partner, joint venture, employee, servant or 
agent of the City.  Developer, inclusive of any person acting by, through, under or 
for the benefit of Developer, does not have the authority to bind, act for or 
represent the City in any respect. 

14.14 Integration.  This Agreement contains all of the provisions of the 
agreements between the parties pertaining to the subject matter stated in this 
Agreement, except as otherwise provided herein.  Each party acknowledges that 
no person or entity made any oral or written representation on which a party has 
relied as a basis to enter into the agreement stated in this Agreement which is 
not included as a provision in it. 

14.15 Legal Action and Fees.  In the event of any controversy, claim, or 
dispute between the parties hereto arising out of or relating to this Agreement, 
the prevailing party shall be entitled to recover from the non-prevailing party 
reasonable expenses, including attorneys’ fees and costs. 
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14.16 Memorandum.  Concurrently with the execution and recordation of 
the Lease, a memorandum of this Agreement shall be executed by the parties 
with the signatures properly acknowledged by a Notary Public, and recorded in 
the Bureau of Conveyances, State of Hawaii and/or filed with the Office of the 
Assistant Registrar of the Land Court of the State of Hawaii, as applicable. 

14.17 No Obligations to Third Parties.  The execution and delivery of this 
Agreement shall not confer rights on any person or entity except the parties or 
obligate the party to any person or entity except the other party. 

14.18 Notices.  Any notice required or permitted by the provisions of this 
Agreement to be given by a party to any other party, shall be in writing and either 
shall be delivered personally or mailed postage prepaid by certified mail, return 
receipt requested, to the other party at the address and to the person designated 
by each party as follows: 

If to the City: 

CITY AND COUNTY OF HONOLULU 
Department of Land Management 
558 S. King Street 
Honolulu, Hawaii  96813 
Attention:  Director 

 
If to Developer: 

KG Kapolei Parkway, LLC 
1288 Ala Moana Boulevard, Suite 201 
Honolulu, Hawaii  96814 
Attn.: Ms. Alana Kobayashi-Pakkala 
 
14.19 Headings.  The headings of articles, sections, and paragraphs in 

this Agreement are included for convenience only and shall not be considered in 
the construction of this Agreement. 

14.20 Required Actions by the Parties.  Each party named in this 
Agreement agrees to diligently undertake the acts necessary to consummate the 
transaction contemplated by this Agreement.  Each party shall use its best efforts 
to consummate the transaction contemplated by this Agreement. 

14.21 Severability.  If any provision stated in this Agreement subsequently 
is determined to be invalid, illegal, or unenforceable, that determination shall not 
affect the validity, legality, or enforceability of the remaining provisions stated in 
this Agreement unless that effect is made impossible by the absence of the 
omitted provision. 
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14.22 Successors and Assigns.  This Agreement shall be binding upon 
and shall inure to the benefit of the respective successors and assigns of the 
parties hereto (as permitted pursuant to the provisions of this Agreement). 

14.23 Survival.  The following provisions shall survive the expiration or 
earlier termination of this Agreement: 4.12.5 (Impact on Waters); 4.12.12 
(Chapter 104, HRS); 4.14 (Publicity and Project Signage); 4.19 (Observation of 
Laws, Ordinances and Regulations); 4.22 (Notice of Claims); 4.24 (Hazardous 
Materials); 8.3 (Submittals to the City Upon Completion of Construction); 9.1 
(Indemnity); and 9.2.9 (Failure to Maintain Insurance). 

14.24 Time is of the Essence.  Time is of the essence with respect to the 
performance of the parties' obligations under this Agreement. 
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IN WITNESS WHEREOF, the City and Developer have executed this 
Agreement as of the Effective Date. 

 
 

THE CITY: 

APPROVED AS TO CONTENT: 
 
 
 
______________________________ 
Director 
Department of Land Management 
 

CITY AND COUNTY OF HONOLULU 
 
 
 
_____________________________ 
By ________________________ 
Its ________________________ 

APPROVED AS TO FORM  
  AND LEGALITY: 
 
 
_______________________________ 
Deputy Corporation Counsel 

 

  
DEVELOPER: 
 

 KG KAPOLEI PARKWAY, LLC,  
a Hawaii limited liability company  
 
  
By:  Kobayashi Group, LLC,  
       a Hawaii limited liability company  
       Its Manager  
 
 
By _________________________ 

Name: ___________________ 
Its: ______________________ 

 
 
 
List of Exhibits: 
Exhibit A:  Property Legal Description 
Exhibit B:  Property Map 
Exhibit C:  Lease 
Exhibit D:  Development Schedule 
Exhibit E:  Budget 
Exhibit F:  City’s Sexual Harassment Policy 
Exhibit G:  Surety Performance and Payment Bond 
Exhibit H:  Proposed Subdivision Map 
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STATE OF HAWAII    ) 
      )  SS. 
CITY AND COUNTY OF HONOLULU     ) 
 
 
 
On this _______ day of __________________, 20___, before me appeared 
___________________________ to me personally known, who, being by me 
duly sworn, did say that ____ is the ____________________ of 
_______________________, that instrument was signed on behalf of the City 
and County of Honolulu by authority of its City Council and the said 
_____________________ acknowledged the instrument to be the free act of said 
the City and County of Honolulu. 
 
 
 
 
Notary Public, State of Hawaii 
 
 
NOTARY CERTIFICATION STATEMENT 

Document Identification or Description: 

  

  

  

Doc. Date: ___________________ or  Undated at time of 
notarization. 

No. of Pages: ____________  
 
Jurisdiction: _________Circuit 
(in which notarial act is performed) 
 
  
Signature of Notary   Date of Notarization and 
  Certification Statement 

 
  
Printed Name of Notary 
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STATE OF HAWAII ) 
 )  SS. 
CITY & COUNTY OF HONOLULU ) 
 
 
 

On this _____ day of ______________________, 20___, before me 
personally appeared _________________________________, to me personally 
known, who, being by me duly sworn or affirmed did say that such person 
executed the foregoing instrument as the free act and deed of such person, and 
if applicable in the capacity shown, having been duly authorized to execute such 
instrument in such capacity. 

 
 
    
  Notary Public, State of Hawai‘i 

  Printed Name:    

  My commission expires:   

 

NOTARY CERTIFICATION STATEMENT 

Document Identification or Description: 

  

  

  

Doc. Date: ___________________ or  Undated at time of 
notarization. 

No. of Pages: ____________  
 
Jurisdiction: _________Circuit 
(in which notarial act is performed) 
 
  
Signature of Notary   Date of Notarization and 
  Certification Statement 

 
  
Printed Name of Notary 
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LOT 6

Being a portion of Lot 3 as shown on the City and County of Honolulu, Department
of Planning and Permitting File No. 2OI3ISUB-24, being also a portion of Lot 18774 as
shown on Map 1494 of Land Court Application 1069.

Situate at Honouliuli, Ewa, Qahu, Hawaii

Beginning at the Northwesterly corner of this parcel of land, on the South side of
Kapolei Parkway the coordinates of said point of beginning referred to Government
Survey Triangulation Station “KAPUAI NEW’ being 17,422.20 feet South and 1,673.79
feet East, and running by azimuths measured clockwise from true South:

1. 2850 30, 667.00 feet along the South side of Kapolei Parkway;

2. Thence along same, on a curve to the right with a radius of 50.00 feet, the chord
azimuth and distance being: 310° 30’
70.71 feet;

3. 355° 30’ 293.00 feet along the remainder of Lot 3 as shown on
the City and County of Honolulu,
Department of Planning and Permitting File
No. 2013/SUB-24, being also a portion of
Lot 18774 as shown on Map 1494 of Land
Court Application 1069;

4. 85° 30’ 767.00 feet along the North side of Lots 19704, 1 p705
and 19706 of as shown on Map 1585 of
Land Court Application 1069;

5. 175° 30’ 293.00 feet along the remainder of Lot 3 as shown on
the City and County of Honolulu,
Department of Planning and Permitting File
No. 2013/SUB-24, being also a portion of
Lot 18774 as shown on Map 1494 of Land
Court Application 1069;

6. Thence along the South side of Kapolei Parkway, on a curve to the right with a radius
of 50.00 feet, the chord azimuth and
distance being: 220° 30’ 70.71 feet to the
point of beginning and containing an area
of 6.015 acres.

19129 Lot

ControlPoint Surveying, Inc.
615 Piikoi Street, Suite 700

Honolulu, Hawaii 96814
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Subject to the restriction of vehicle access rights over and across Course 1 of the above
described Lot 6.

Subject, to Easement 9765 as shown on Map 1420 of Land Court Application iOSg.

Subject, also to Easement 9766 as shown on Map 1420 of Land Court Application 1069.

Subject, also to Easement 10296 as shown on Map 1494 of Land Court Application 1069.

Subject, also to Easement 133 as shown on the City and County of Honolulu Department
of Planning and Permitting File No, 2010/SUB-216.

Subject, also to Easement 9714 as shown on Map 1416 of Land Court Application 1069.

~‘uCENSEO’~\
PROFESSIONAL

* SUOR *

Chad T. Kodama
November 13, 2019 Licensed Professional Land Surveyor
Honolulu, Hawaii Certificate Number 11249

License Expires April 30, 2020

l~l29LcLO

ControlPoint Surveying, Inc.
615 Pflkoi Street, Suite 700

Honolulu, Hawaii 96814
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LOT 7

Being a portion of Lot 3 as shown on the City and County of Honolulu Department
of Planning and Permitting File No. 201 3/SUB-24, being also a portion of Lot 18774 as
shown on Map 1494 of Land Court Application 1069.

Situate at Honouliuli, Ewa, Oahu, Hawaii

Beginning at the Northwesterly corner of this parcel of land, on the South side of
Kapolei Parkway, the coordinates of said point of beginning referred to Government
Survey Triangulation Station “KAPUAI NEW” being 17,356.84 feet South and 843.36 feet
East, and running by azimuths measured clockwise from true South:

1. 265° 30’ 459.54 feet along the South side of Kapolei Parkway;

2. Thence along same, on a curve to the right with a radius of 30.00 feet the chord
azimuth and distance being: 310° 30’
42.43 feet;

3. 355° 30’ 313.00 feet along the West side of Kunehi Street;

4. 85° 30’ 539.54 feet along the North side of Lot 18257 as
shown on Map 1416 of Land Court.
Application 1069;

5. 175° 30’ 293.00 feet along the remainder of Lot 3 as shown on
the City and County of Honolulu,
Department of Planning and Permitting File
No. 2013/SUB-24, being also a portion of
Lot 18774 as shown on Map 1494 of Land
Court Application 1069;

6. Thence along the South side of Kapolei Parkway, on a curve to the right with a radius
of 50.00 feet, the chord azimuth and
distance being: 220° 30’ 70.71 feet to the
point of beginning and containing an area
of 4.232 acres.

19120 Lo~7

ControlPcint Surveying, Inc.
615 Piikoi Street, Suite 700

Honolulu, Hawaii 95814

55



Kapolei Lots 6 & 7
Development Agreement

Subject to the restriction of vehicle access rights over and across Courses 1 2 and 3 of
the above described Lot 7.

Subject, to Easement 9764 as shown on Map 1420 of Land Court Application 1069.

PR0FESS~0NAL
*

Chad T. Kodama
November 13,2019 Licensed Professional Land Surveyor
Honolulu, Hawaii Certificate Number 11249

License Expires April 30, 2020

19129 Lot 7

ControlPoint Surveying, Inc.
615 Pflkoi Street, Suite 700

Honolulu, I-lawaii 96814
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EXHIBIT C

Form of Lease
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- - “Lessor” -

— - and~

- KG KAPOLEI PARKWAY, LLC,
— a Hawaii limited liability company

= - “Lessee”
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LEASE

This LEASE (this “Lease”) is made and entered into as of ______________________, 20_
(the “Commencement Date”), between the CITY AND COUNTY OF HONOLULU, a municipal corporation
of the State of Hawai’i (“Lessor”), and KG KAPOLEI PARKWAY, LLC, a Hawaii limited liability company
(“Lessee”).

For good and valuable consideration, the sufficiency of which is hereby acknowledged, Lessor
hereby leases to Lessee, and Lessee hereby accepts and leases from~Lésäor, upon the terms and
conditions set forth in this Lease and all Exhibits attached hereto, therEremises defined in Section 2.1
below.

ARTICLE 1: -u

DEFINITIONS -

The following definitions apply in this Lease: -. -~

“Additional Rent” has the meaning set forth in S&atroi, 5.1 DffFils Lease.

“Affiliate” of any specified Person means any other Per~&hZControIling or Controlled by or under
common Control with such specified Person 2~Affiliated shall have the correlative meaning

“Affordable Rent” has the meaning set forth inSection 181 3 ofthis Lease

“Affordable Rental Housing Area” means theEiro ~t~uarifoot area of the entire Premises,
excluding the Commercial AreaL

“Application” màans anyea~eement, ap~ cation, certificate, document, or submission (or
amendment of any of the fëiregoing): (a) necessary or appropriate for any Construction this Lease allows,
including any application forany building permit, ceiilflàate of occupancy, utility service or hookup,
easement covenant conditioui testrictioi-i SUbdivis~n-àr such other instrument as Lessee may from time
to time reasona~jyJetpJest for suc[iConstructionr(bito allow Lessee to obtain any abatement, deferral, or
other benefifàlherwiseavailable fdfReal Estate Taxes; (c) to enable Lessee from time to time to seek any
Approvai& to use and oji~ite the Préfflisesin accordance with this Lease; or (d) otherwise reasonably
necessar~i and appropriate f&permit Les~e~ to realize the benefits of the Premises under this Lease

“Ap~iovals” means anyTand alilicenses, permits (including building, demolition, alteration, use,
and special péitnits), approvals~,-~consents, certificates (including certificate(s) of occupancy), rulings,
variances, authori~äthns, or arñenØments to any of the foregoing as shall be necessary or appropriate
under any Law to cbffiThence,r~erform, or complete any Construction, use, occupancy, maintenance, or
operation of the Premi~r=_~7:~

“Bankruptcy Law” means Title 11, United States Code, and any other or successor state orfederal
statute relating to assignment for the benefit of creditors, appointment of a receiver or trustee, bankruptcy,
composition, insolvency, moratorium, reorganization, or similar matters.

“Bankruptcy Proceeding” means any proceeding, whether voluntary or involuntary, under any
Bankruptcy Law.
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“BID” means any business improvement district or similar district or program, proposed or actual,
which includes, may include, or affects any Premises.

“Building Equipment” means all fixtures incorporated in the Premises owned by Lessor or Lessee
and used, useful, or necessary to operate the Improvements (including boilers; compactors; compressors;
conduits; ducts; elevators; engines; equipment escalators; fittings; heating, ventilating and air conditioning
systems; utility systems; machinery; and pipes) as opposed to operating any business in the Improvements.

“Business Day” means all days except for Saturdays, Sundays and legal holidays observed by the
State, County or the federal government. If a due date determined undATihis Agreement falls on a
Saturday, Sunday or an official State, County or federal holiday, such ~i_~date will be deemed to be the
next Business Day.

‘Casualty” means any damage or destruction of any kindror natu(é~órdinary or extraordinary,
foreseen or unforeseen, affecting any or all Improvements, whether or-not insurethdrinsurable.

“Casualty Termination” means a termination of-this Lease because of a ~übatantial Casualty,
when and as this Lease expressly allows such a termination.

“Certifying Party” has the meaning set forth in Sectiorr255of this Lease. -

“CFR” means the United States Code of Federal RegulaUàñs, as may be amended from time to
time.

“Commencement Date” has the meaning set forth in the openin~aragraph of this Lease.

“Completion of the Project” means the datewhen the a~ipUcable Government agency issues a
temporary or permanent “certifibateiof occupancy” fOfithe Project. -r

“Condemnation” means an~ternporary or peririanent taking of (or of the right to use or occupy) all
or any portion of the Premi~es by condemnation, emineht-dàmain or any similar proceeding.

Condemnation Award ~thëani iny äWãrd(s) ~iaid or payable (whether or not in a separate award)
to either partf& its mortgagee äft~zthe Commetibement Date because of or as compensation for any
Condemnatiàn, includirig~ri(a) anyrEa~vard made for any Improvements that are the subject of the
Condemnation (b) the full áñiount paidtàr payable by the condemning authority for the estate that is the
subjebt bflhe Condemnation[ãwdetermine?jin Condemnation, (c) any interest on such award, and (d) any
other sumij3ayable on accouritöf such Condemnation, including for any prepayment premium under any
mortgage.

“Condemnation Effective Date” means, for any Condemnation, the first date when the
condemning authorityThas accjuired title to, or possession of, any portion of the Premises subject to the
Condemnation.

“Construction” means any alteration, construction, demolition, development, expansion,
reconstruction, redevelopment, repair, Restoration, or other work affecting any Improvements, including
new construction and replacements. Construction consists of Minor Construction and Major Construction.

“Consumer Price Index” means the index published by the United States Department of Labor,
Bureau of Labor Statistics, and now known as the Consumer Price Index for All Urban Consumers
(1982-84 = 100), U.S. City average, All Items (or such comparable index as may be utilized in substitution
for or as the successor to the stated index), If such index is not published by the United States Bureau of
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Labor Statistics, or successor agency thereof, at any time during the Term, then the most closely
comparable statistics on the purchasing power of the consumer dollar as published by a responsible
financial authority and selected by Lessor shall be utilized in lieu of such index.

“Contest” has the meaning set forth in Section 11.1 of this Lease.

“Contest Conditions” has the meaning set forth in Section 11.1 of this Lease.

“Contest Security” has the meaning set forth in Section 11.1.1 of this Lease.

“Control” means possession of the power to direct or cause the_diFection of the management and
policies of such Person, whether by ownership of Equity Interests orbywritten management authority.

“County” means the City and County of Honolulu.

“Default” means any Monetary Default or Nonmoneta~y Deiault.

“Default Interest” means interest at an annual ~àté equal to the lesser of: (a) theE?ithe Rate plus
four percent (4%) per annum; or (b) the Usury Limit. - -

“Depository” means a bank or trust company mutually designated by Lessor and Lessee, which is
qualified under the Laws of the State and having its principal officein Honolulu Hawaii

“Development Agreement” means_:rthat - certain Dé~éioj*nent Agreement dated
_________________ by and between Lessor and Liisiee~,-approved byihe Honolulu City Council via
Resolution No. ___________________. -

“Easements” has théh~êãi~ing set forth in Siction 14.4.1 Of this Lease.

“Environmental Law(s)” means any Law regarding the following at, in, under, above, or upon the
Premises: (a) air, ehvirorim~ntal, ground water, or sollcohditions; or (b) clean-up, disposal, generation,
storage, release, transportaiionrorilse Of~or liability or standards of conduct concerning, Hazardous
Substances. Zrr -

Eciuipment Liiñ Theans anflêcurity interest financing lease personal property lien conditional
sales á~eement, chattelThii~Etgage, ~ecurit~ agreement, title retention arrangement or any similar
arran~eiñê?it (including any reIat~d financingstatement) for Lessee’s acquisition or leasing of any Financed
FF&E us&lZihihe Premises*that is leased, purchased under conditional sale or installment sale
arrangementsFePcumbered by aJsecurity interest, or used under a license, provided that each Equipment
Lien encumbers~r~otherwise r&~tes only to the Financed FF&E for which such secured party provides
bona f/dc purchas~fiiQney finanting or a bone fide equipment lease, after the Commencement Date. A
Leasehold MortgageT&jñbtanEquipment Lien.

“Equity lnteresr means all or any part of any equity or ownership interest(s) (whether stock,
partnership interest, beneficial interest in a trust, membership interest, or other interest of an ownership or
equity nature) in any Person.

“Event of Default” means those any one of those certain events of default described in Section
22.1 of the Lease, including without limitation a Monetary Default and a Nonmonetary Default.

“Excise Tax” has the meaning set forth in Section 5.7 of this Lease.
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“Expiration Date” means the date when this Lease terminates or expires in accordance with its
terms, whether on the Scheduled Expiration Date, by Lessor’s exercise of remedies for an Event of Default,
or otherwise.

“Federal and State Affordable Housing Requirements” means any and all federal and state
statutory, executive order and regulatory requirements applicable to any residential units on the Premises
as such requirements now exist or as they may be amended from time to time, including, but not limited to,
the Housing Act of 1937 as amended (42 U.S.C. §1 437 et seq.), or its successor, the HOME Program, all
requirements of law relating to any multi-family revenue bonds authorized in connection with the financing
of Lessee s acquisition of the Lease the Tax credit Requirements (as ctéfinSd~below) and any other
housing assistance program funded, insured, or operated by HUD or theaSf~te.

Fee Estate means Lessors fee estate in the Premises in_àlUdinwLlssor s reversionary interest
in the Premises after the Expiration Date

FF&E means all movable furniture furnishings eqtii~mént and personáij*operty of Lessee or
anyone claiming through Lessee (excluding Building Eqiii~ment) that may be rem&ië4~without material
damage to the Premises and without adversely affecting- @) the structural integrity of th&P?èmises (b) any
electncal plumbing, mechanical or other system in the Pr&thises, (c)the Eresent or future ~i5eration of any
such system or (d) the present or future provision of any utility serviöe (3 the Premises~ FF&E includes
items such as factory equipment furniture movable equiprñënL telephone telecommunications and
facsimile transmission equipment point of sale equipment televisioii~-radios network racks and computer
systems and peripherals

Financed FF&E means any FF&E subject to &i Equipment Li~fiin favor of a lessor or lender
that (a) is not an Affiliate of Lessee and (b) actuaWy provides bona Me financing or a bona Me equipment
lease after the Commencement Date for Lessees acqui~ition oriiàè6f such FF&E

“Fixed Rent” has fhe méañing set forth in Section 4 1 of this Lease

Government meins each and every governmental agency authority bureau department
quasi-governmental body of other entit~or instrumentality having or claiming jurisdiction over the Premises
(or any activity_thjsJ~çase allcths) including Jhe United States government the State and County
governmentszand theirsubdivisidns -and municifralities and all other applicable governmental agencies
authoritierind divisiolis thereof

Hazardous Substai~es include& flammable substances explosives radioactive materials
asbestos ãsliëstos-containing faterials polychlorinated biphenyls chemicals known to cause cancer or
reproductive tOiàcity, pollutants~tãontaminants hazardous wastes medical wastes toxic substances or
related materiaiI~Ixplosives pefroleum and petroleum products, and any hazardous’ or toxic material
substance or wastilliat is defined by those or similar terms or is regulated as such under any Law including
any material substañbjor waste that is (a) defined as a hazardous substance under Section 311 of the
Water Pollution ControFAEf(33 USC §1317) as amended (b) defined as a hazardous waste under
Section 1004 of the Reg6urce Conservation and Recovery Act of 1976, 42 U.S.C. §6901, et seq., as
amended; (c) defined ~s a “hazardous substance” or “hazardous wast&’ under Section 101 of the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended by the
Superfund Reauthorization Act of 1986, 42 U.S.C. §9601 et seq. or any so-called “superfund” or “superlien”
law; (d) defined as a “pollutant” or “contaminant” under 42 U.S.C.A. §9601(33); (e) defined as “hazardous
waste” under 40 C.F.R. Part 260; (f) defined as a “hazardous chemical” under 29 C.F.R. Part 1910; or
(g) subject to any other Law regulating, relating to or imposing obligations, liability or standards of conduct
concerning protection of human health, plant life, animal life, natural resources, property or the enjoyment
of life or property free from the presence in the environment of any solid, liquid, gas, odor or any form of
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energy from whatever source. The term “Hazardous Substances” for purposes of this Lease shall also
include any mold, fungus or spores, whether or not the same is defined, listed, or otherwise classified as a
“hazardous substance” under any Environmental Laws, if such mold, fungus or spores may pose a risk to
human health or the environment or negatively impact the value of the Premises.

“Hazardous Substances Discharge” means any deposit, discharge, generation, release, or spill
of Hazardous Substances that occurs at or from the Premises, or into the Land, or that arises at any time
from the use, occupancy, or operation of the Premises or any activities conducted therein or any adjacent
or nearby real property, or resulting from seepage, leakage, or other transmissioriof Hazardous Substances
from other real property to the Land whether or not caused by a party to this L~éäse and whether occurring
before or after the Commencement Date

“Historic Items” has the meaning set forth in Section 26 2-iN thirLease

“Housing Act” means the Housing Act of 1937 as ma5~ be amended frãr~fhme to time

“HRS” means the Hawaii Revised Statutes as rna9be amended from time to time -

“HUD” means the United States Department~of Hàüiing and Uitan Development

Immaterial Loss means a Casualty or Condemnation where the Loss Proceeds or the
Condemnation Award respectively is less than $500 000

Improvements means all buildings- structures, and other imptovements and appurtenances
located on the Land.

Indemnify means whpre this Lease states that any lndernfiitor shall Indemnify any Indemnitee
from against, or for a particulerrnatter (the Indemnified Risk ) that the Indemnitor shall indemnify the
Indemnitee defend andi~öld thelhdernnitee harml€ss from and against any and all loss cost claims
liability penalties judgrnéhts dama~ëi and other injury detriment or expense (including Legal Costs
interest and penalties) that the indemnitee suffers or irfcurs (a) from as a result of or on account of the
Indemnified Risk or (b) in eriftitcing thilndemnitors indemnity Indemnitor’s counsel shall be subject to
Indemnitee s approval, not to b~dnreas~nábI9Withheid - Any counsel satisfactoryto Indemnitor 5 insurance
carrier shall beautohiatioally deemed satisfactory~ -

-~‘lndemnitee mean~ihy party entitled to be Indemnified under this Lease and its agents directors
empIoyee~ Equity Interest holdëis, mort~ã~ies and officers

Inden~iiitor means a jSafty that agrees to Indemnify any other Person

Institutionà[.ender’iIfieans a state or federally chartered savings bank savings and loan
association, credit unidrf~cornThercial bank or trust company or a foreign banking institution (in each case
whether acting individuãli~Yot in a fiduciary or representative (such as an agency) capacity) an insurance
company organized andfèxisting under the Laws of the United States or any state thereof or a foreign
insurance company (in each case whether acting individually or in a fiduciary or representative (such as an
agency) capacity); an institutional investor such as a publicly held real estate investment trust, an entity that
qualifies as a “REMIC” under the Internal Revenue Code, a syndicator or other entity in the business of
low-income housing tax credit investment, or other public or private investment entity (in each case whether
acting as principal or agent) which at the date hereof or in the future is involved in the business of investing
in real estate assets, security interests or private activity bonds; a brokerage or investment banking
organization (in each case whether acting individually or in a fiduciary or representative (such as an agency)
capacity); an employees’ welfare, benefit, pension or retirement fund; any entity the liabilities of which are
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insured by a governmental agency, or any combination of Institutional Lenders; or a government-sponsored
enterprise, such as the Federal National Mortgage Association (Fannie Mae) or the Federal Home Loan
Mortgage Corporation (Freddie Mac); provided, however, that each of the entities above shall qualify as an
Institutional Lender only if (at the time it becomes an Institutional Lender) it shall not be an Affiliate of
Lessee.

“Insubstantial Condemnation” means any Condemnation except a Substantial Condemnation, a
Temporary Condemnation, or an Immaterial Loss.

“Land” has the meaning set forth in Section 2 1 of this Lease

“Land Court” means the Office of the Assistant Registrar of the Lind Court of the State of Hawaii

Law or Laws means all laws ordinances, requirements[ófders próEi~mations directives rules
and regulations of any Government affecting the Premises, thti_I~ease or anyC&nstruction in any way
including any use maintenance, taxation operation or occupancy of or environmental conditions affecting
the Premises or relating to any Real Estate Taxes, or otheiwise relating to this Leas&oFany party s nghts
and remedies under this Lease, or any Transfer oLany of the foregoing, whethél’zinFforce at the
Commencement Date or passed enacted or imposed af~ärne later time and as may be amended from
time to time.

“Lease” means this Lease together with the exhibits attached hereto as the same may be
amended from time to time.

“Lease-Related Documents” has the Theaning set forth in Sectioñ27 1 of this Lease

‘Leasehold Estate means Lessees leasehold estatemriandto the Land and all improvements
constructed by Lessee thereorirafl?i alt of Lessees rights and pnvileges under this Lease upon and subject
to all the terms and conditiOns of this Lease and any direct or indirect interest in such leasehold estate

Leasehold MorIgi~e mearWa mortgage or_qTher security instrument (a) that encumbers the
Leasehold Estate or any interèst in th Weasehold Estate (b) a copy of which is promptly after execution
delivered to Lessorzand filed with Laud Courrwitit ?_certification by Leasehold Mortgagee that the copy is
accurate and ~tatin~ L~ásehold MOFt~agee s narfie ahd Notice address and (c) that is held by a Leasehold
Mortgagee that is an fristitGtional Lehdp subject to the jurisdiction of the courts of the State of Hawaii

~‘Leasehold Mortga~d~’ means thiholder of any Leasehold Mortgage and its successors and
assigns.

Legal Costs of any Peison means all reasonable costs and expenses such Person incurs in any
legal proceeding (~oltther mattel for which such Person is entitled to be reimbursed for its Legal Costs)
including reasonable’Eiworneyg fees court costs and expenses and in or as a result of any Bankruptcy
Proceeding

“Lessee” means KG Kapolei Parkway, LLC, a Hawaii limited liability company, its successors and
permitted assigns.

“Lessor” initially means the City and County of Honolulu, a municipal corporation of the State of
HawaN. After every transfer of the Fee Estate made in accordance with Article 15, “Lessor” means only the
owner(s) of the Fee Estate at the time in question.
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“Liability Insurance” means commercial general liability insurance against claims for personal
injury, death, or property damage occurring upon, in, or about the Premises or adjoining sidewalks,
providing coverage limits (and subject to increases) as provided in Article 12.

“Loss” means any Casualty or Condemnation.

“Loss Proceeds” means Property Insurance Proceeds and/or Condemnation Award(s).

“LUO” means the County’s Land Use Ordinance, codified in Chapter-2-~1 of the ROH.

Major Construction means any Construction that is reasonabIy~ánticipated to cost in excess of
$1 000 000 (which amount shall be increased in proportion to thejYei€ehtage increase if any in the
Consumer Price Index since the Commencement Date)

Manawai Street Segment means Lot 91002 as shpwn oh Map_bfI~nd Court Application
1069 consisting of 0444 acres more or less, subject to _ariiong other encumbr~ri&es an easement for
access and utility purposes in favor of Lot 91001 as shown on M5R_ of Land CoiJrt Application No —

and is owned in fee by Lessor The Manawai Street Segment is subjedt to the developmehttights of Lessee
as set forth in Section 8 14 of this Lease but is not a part ofihe Premises Teased hereundel

Market Value of the Fee Estate or the Leasehold Estaf~means as of any date of determination
the present fair market value of such estate (including the fair marjçe~_value of the rights of the holder of
such estate in and to any Improvements) a~ of suQh date consideted :Ja) as if no Loss had occurred
(b) without adjusting for any expectation of any Loss -~ä~ as if the Leasehold Estate had not been terminated
(d) taking into account the benefits and burdens of this Lease (including Without limitation, all cash flows
and revenues including developer fees accruing to or reasonably anticipated to accrue to the holder of the
Leasehold Estate) the remaining Term all Permitt&J Exceptions ããd all other matters affecting such estate
and its valuation, and (e) discounting to present valueall the obligations and benefits associated with such
estate (including, in the case of the Fee Estate, the Rent and Lessors reversionary interest) The Market
Value shall be determir &as if the Term were to continue until the Scheduled Expiration Date and shall
be determined independenti~Lof and ‘~‘ithout regard to any Valuation established in a Condemnation

Minor Construction mëatis any consttuction that Lessee elects in its discretion or this Lease
requires Lesse~—tàündirtake froifrtirne to time eYcipt Major Construction

—‘Modification rn~ãtis- any ãbandonment amendment cancellation discharge extension
modifidatio?t rejection renewal repla5eñient restatement substitution supplement surrender
terminatioiC& waiver of a speeified agreement or document or of any of its terms or provisions or the
acceptance ofàriy_cancellation ~ejection surrender or termination of such agreement, document or terms

Modify rWeins agree to cause make or permit any Modification

Monetary Def1iJlt-~Theans Lessees failure to pay any Rent or other money (including Real Estate
Taxes and insurance preYfliums) when and as required under this Lease (subject to Lessee’s right to cure
during the applicable cure period after receipt of Notice as set forth in Article 22 of this Lease) or the
Development Agreement (after the giving of written notice and failure to cure within the applicable cure
period as set forth in Section 13.1 of the Development Agreement)..

“Nonmonetary Default” means Lessee’s: (a) failure to comply with any material affirmative or
negative covenant or obligation in any material respect in this Lease (subject to Lessee’s right to cure during
the applicable cure period after receipt of Notice as set forth in Article 22 of this Lease) or in the
Development Agreement (after the giving of notice and failure to cure within the applicable cure period as
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set forth in Section 13.1 of the Development Agreement), except a Monetary Default; or (b) breach by
Lessee of any material representation or warranty in any material respect (as of the date made or deemed
made) made in this Lease (subject to Lessee’s right to cure during the applicable cure period after receipt
of Notice as set forth in Article 22 of this Lease).

“Notice” means any consent, demand, designation, election, notice, or request relating to this
Lease, including any Notice of Default. Notices shall be delivered, and shall become effective, only in
accordance with Article 24.

“Notice of Default” means any Notice claiming or giving Notice of aDef~ult or alleged Default.

“Notice to Proceed” means that certain notice which permitsEijessee to commence with the
Construction of the Project in accordance with Article 7 of the DeveiopmenrAöreement.

“Notify” means give a Notice.

“Permitted Exceptions” means: (a) the recorded title exceptions affecting theFie Estate and prior
to this Lease as of the Commencement Date, listedra&L:ëxceptionstin Lessee’s leasetibldjlblicy of title
insurance for this Lease; (b) reserved; (c) any title ex6ejtions (including new Sublea~s) caused by
Lessee’s acts or omissions, consented to or requested by LWssee~or resulting from Lessee’s Default;
(d) any Application made at Lessee’s request; (e) any title exeèptions resulting from the exercise of the
rights reserved to Lessor in this Lease; and ~ the additional matters~1f any, listed in Exhibit B attached
hereto. -— - -

“Permitted Uses” means the uses destrib~dinrSecUofl 6.1 of thisrLease.

Person” means any association, corporation,’eovernMeijt: individual, joint venture, joint-stock
company, limited liability cdmpariy,- partnership, general or limited partnership, trust, unincorporated
organization, or other entit5rof any kind.

“Pre-Existin~ Ha~áidous Substances Condition~means any Hazardous Substances Discharge
or other violation of Environmental Law that ex~ted or thu occurred prior to the Commencement Date and
that was not the result of Lessee s_use or ocai.T~ancsrof the Premises

“Premises” haithe meaning ~et forth in Section 2 1 of this Lease

-“Pii~ Rate” means th prime ratebr equivalent “base” or “reference” rate for corporate loans that
is published irithe Wall Street JdUtnal asbf the applicable date or, if such rate is no longer published, then
a reasonably ~qUivalent rate published by an authoritative third party mutually designated by Lessor and
Lessee. Notwithstanding anythirF~ to the contrary in this paragraph, the Prime Rate shall never exceed the
Usury Limit.

“Prohibited Lieñ”---ñieans any mechanic’s, vendor’s, laborer’s, or material supplier’s statutory lien
or other similar lien arisin~ from work, labor, services, equipment, or materials supplied, or claimed to have
been supplied, to Lessee (or anyone claiming through Lessee), if such lien attaches to the Leasehold Estate
or attaches (or may attach upon termination of this Lease) to the Fee Estate. An Equipment Lien is not a
Prohibited Lien.

“Project” means that certain affordable rental housing project for individuals and seniors, together
with commercial spaces and other components, to be developed on the Land, and more particularly
described in Article VI.
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“Property Insurance Proceeds” means net proceeds (after reasonable costs of adjustment and
collection, including Legal Costs) of property insurance, when and as received by Lessor, Lessee,
Depository, or any mortgagee, excluding proceeds of Lessee’s business interruption insurance in excess
of Rent.

“Public Accommodations Laws” means all applicable Laws, including, without limitation, Title II
and Title Ill of the Americans with Disabilities Act of 1990 (the “ADA”), the ADA Accessibility Guidelines
promulgated by the Architectural and Transportation Barriers Compliance Board, the public
accommodations title of the Civil Rights Act of 1964, 42 USC § 2000a et seq., the Architectural Barriers Act
of 1968, 42 USC § 4151 et seq as amended, Title V of the RehabiIitatioi~FAbtof 1973 the Minimum
Guidelines and Requirements for Accessible Design 36 CFR Part 1T90 and the Uniform Federal
Accessibility Standards and any similar Laws now or hereafter adoptedTh’~iJbhshed or promulgated as the
same are now in effect or may be hereafter modified amended or su~plefrfë~ted

Qualified Tenants mean tenants that meet the ag~aijd_in~ãome reqüit~ments for a Residential
Rental Unit set forth in Section 6 11

Real Estate Taxes means all general and sp~cial real estate taxes (includiñ axe~ on FF&E
sales taxes use taxes and the like) BID payments assesiments rnuñrc~paI water and seWer rents rates
and charges excises levies, license and permit fees fines pir4alties and other governmental charges and
any interest thereon general and special ordinary and extraordinäi~, foreseen and unforeseen that before
or dunng the Term and applicable to the Term or any part of it tfiã5i be assessed levied imposed upon
or become due but only to the extent payable OUt of or in respect ofj& charged with respect to or become
a lien on the Premises or any FF&E Buildin~g Equipment or other ficility used in the operation thereof
Real Estate Taxes shall not however include_any öMhO following all of which Lessor shall pay before

delinquent or payable only with a penalty (a) ahyfranchi~&~incorne excess profits estate inhentance
succession transfer, gift corporation, business capital Ivy or profititix or license fee of Lessor (b) any
item listed in this paragraph tbaI_i~I~vied assessed,EOr imposed ä~ainst the Premises during the Term
based on the recapture or-reversal tf-any previous ta~ abatement or tax subsidy or compensating for any
previous tax deferral oi~ reduced assessment &_ valuation or correcting a miscalculation or
misdetermination, relahñg tp_~ny period(s) before the COffirnencement Date and (c) interest penalties and
other charges for subparts (a)and (l2)_aforp~aid If atàny time during the Term the method of taxation
prevailing at the_CornmencemenrDatenihall bë~Ealtered so that any new tax assessment levy (including
any municipaiZstãte ~Zfpdpral Ie~y), impositiorf O~charge, or any part thereof shall be measured by or be
based in w[iole or in j5~rt-upon thiPremises and imposed upon Lessor then all such new taxes
assessmei,ts levies Real Es~tate Ta5~i~or charges or the part thereof to the extent that they are so
measuiedor based shall bideemed to be included within the term Real Estate Taxes

“ReiitV means the Fixój Rent the Additional Rent and any other amounts required to be paid by
Lessee to LessbCt der the provi~ions of this Lease

“Requestiñg ~arty’~-hàs the meaning set forth in Section 25 1 of this Lease

“Residential RerIfal Units” means those residential rental units that are designated for occupancy
by persons who meet tfie income qualifications set forth herein, and shall not include the residential unit
occupied by the resident staff person.

“Restoration” means, after a Loss, the alteration, clearing, rebuilding, reconstruction, repair,
replacement, restoration, and safeguarding of the damaged or remaining Improvements, substantially
consistent with their condition before the Loss, subject to such Construction as Lessee shall perform in
conformity with this Lease, subject to any changes in Law that would limit the foregoing.
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‘Restoration Funds” means any Loss Proceeds (and deposits by Lessee) to be applied to
Restoration.

“Restore” means accomplish a Restoration.

“RFP” means that certain Request for Proposals issued by the Lessor on December 18, 2018 for
the development of the Premises.

“ROH” means the Revised Ordinances of Honolulu, as may be amended from time to time.

“Scheduled Expiration Date” has the meaning set forth in Sectioii’3.1 of this Lease.

“SHPD” has the meaning set forth in Section 26.2.2 of thisJJéase.*K~

“State” means the State of Hawaii. -Z- -.

“Sublease” means, for any portion of the PreH5ises, any: (a) subleasijHz~b) agreement or
arrangement (including a concession, license, managerñiñf~-or occupàrjcyagreement) alTöWTh~any Person
to occupy, use or possess; (c) sub-sublease or any fuiib~_level ofsubletting: or (d)~ModificaUon or
assignment of clause (a) through clause (c) above. *-- - - -

“Sublessee” means any Person 4ntitled to occupy, uSe,~or possess any premises under a
Sublease. li- -

“Substantial Casualty” means a Casualty thàt( )occurs less thäh ten (10) years before the end
of the Term and renders the Premises, in Lessee’s rea~bnabIë judgment (with Leasehold Mortgagee’s
consent), not capable of being e_cpnomically RestóFed, Or (b) piiisuant to Law, prevents the Premises from
being Restored to substantiallyThë ~arne condition ähd for the same use as before the Casualty

“Substantial Cöndemnatio& means any Condemnation thattakes the entire Premises orso much
thereof that the remainder, -itiLessee’s reasonable judgment (with Leasehold Mortgagee’s consent), is not
capable of being Restored to-an:ecohtrtilcally viable whole for the conduct of the Permitted Use specified
nSection6 1_— —r - —-S—- - —

“Taic Credit Ricjii]r_ernent&aieans any and all matters required by Section 42 of the Internal
Revenu Code of 1986 (26EU.S.C.), asiahiended (and the cognate provisions of the laws of the State)
and/oiirisiapplicable agreeñientor restridtibns relating to the receipt of any federal or State low income
housing taiEcizedits in connecticifllwith Lessee’s activities and obligations under this Lease, whether or not
such requirernentis explicitly stateti in Section 42 or regulations thereunder (or the applicable provisions of
the laws of the State and the regUlations thereunder).

“Temporary Cdhdem ation” means a Condemnation of the right to use or occupy all or part of
the Premises for a tempärãYy period of time.

“Term” has the meaning set forth in Section 3.1 of this Lease.

“Transfer” of any property means any of the following, whether by operation of law or otherwise,
whether voluntary or involuntary, and whether direct or indirect: (a) any assignment, conveyance, grant,
hypothecation, mortgage, pledge, sale, or other transfer, whether direct or indirect, of all or any part of such
property, or of any legal, beneficial, or equitable interest or estate in such property or any part of it (including
the grant of any easement, lien, or other encumbrance); or (b) any conversion, exchange, issuance,
Modification, reallocation, sale, or other transfer of any Equity Interest(s) in the owner of such property by
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the holders of such Equity Interest(s). Except as provided below, a transaction affecting Equity Interests,
as referred to in clause (b) above shall be deemed a Transfer by Lessee even though Lessee is not
technically the transferor. A “Transfer” shall not, however, include any of the foregoing (provided that the
other party to this Lease has received Notice thereof) relating to any Equity Interest: (i) that constitutes a
mere change in form of ownership with no material change in beneficial ownership and constitutes a tax-free
transaction under federal income tax law; (U) to member(s) of the immediate family(ies) of the transferor(s)
or trusts for their benefit; (Ni) to any Person that, as of the Commencement Date, holds an Equity Interest
in the entity whose Equity Interest is being transferred, or (iv) to such transferee in accordance with the
terms and conditions applicable to such Transfer as set forth in Lessees limited liability limited partnership
agreement In addition to the foregoing the trading of an Equity Interest in an~entity whose capital stock
is listed on a nationally recognized stock exchange shall not constitute aTidnsfer

Unavoidable Delay means delay in performing any obligatioli un~li%this Lease (except payment
of money) arising from or on account of any cause whatsoever béVond the obligor s reasonable control
despite such obligors reasonable diligent efforts including industry-wide strikesv=labor troubles or other
union activities (but only to the extent such actions affect similar premises at that ti and do not result
from an act or omission of the obligor) the obligors inability to obtain required Iaböiror materials after
commercially reasonable efforts to do so litigation (unless caused by the obligor)iñtluding without
limitation injunctive or similar relief in connection with any litigation Loss, accidents Law~governmental
preemption, war, riots terrorism contamination by radioactivityor Hazardous Materials (utfiess caused by
the obligor) fire, explosions earthquakes drought, tidal waves floods windstorms, natural disaster or other
acts of God Unavoidable Delay shall exclude delay caused by thebbligor s financial condition Iliquidity
or insolvency Any obligor claiming Unavoidable Delay shall NotifytiTeobligee (a) within ten (10) Business
Days after such obligor knows of any such Unth~oidáble Delay and (b) Within five (5) Business Days after
such Unavoidable Delay ceases to exist To be effective any such Notice must describe the Unavoidable
Delay in reasonable detail Where this Lease states that performance of any obligation is subject to
Unavoidable Delay(s) or words of similar import such Unavoidable Delay(s) shall extend the time for such
performance only by the nurñber-of days by which such Unavoidable Delay(s) actually delayed such
performance plus a reasonable j5eridclof time thereafter to mobiIi~e to commence performance

Unrelated Haiiitlöus Subitance Discharge any Hazardous Substance Discharge migrating
entering or leaching onto abOve, or beneath the Properly at any time subsequent to the Commencement
Date from adjacent or nearby Pmperts? o~pio~erties over which Lessee has no control or in which Lessee
has no ownershifrthtëie~st Usifry Limit meauiwthe highest rate of interest if any that Law allows under
the circumslaThces.

Wakia Street Segme~J_ means Lot 91004 as shown on Map — of Land Court Application 1069
consisting of 0 605 acres, more& less subject to an easement for access and utility purposes in favor of
Lot 91001 and Lof9t003 as s[iöWn on Map — of Land Court Application No — and is owned in fee by
Lessor The WakeaStfeet Segment is subject to the development rights of Lessee as set forth in Section
814 of this Lease but ii ffot&part of the Premises leased hereunder

“Year” means iperiod of 365 days except in leap years, in which case the period is 366 days.

ARTICLE 2:
PREMISES

2.1 Premises. At the Commencement Date, Lessor owns the following real property (collectively, the
“Premises”): (a) the land described in Exhibit A attached hereto (the “Land”); (b) the Improvement~
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existing thereon as of the Commencement Date; (c) the appurtenances and all the estate and rights of
Lessor in and to the Land; and (d) all Building Equipment attached or appurtenant to any of the foregoing
existing as of the Commencement Date. This Lease is subject to the encumbrances described in Exhibit A,
the Permitted Exceptions, and any title exceptions resulting from the exercise of the rights reserved to
Lessor in this Lease.

2.2 Acceptance in Existing Condition. Except as otherwise provided in the Development Agreement
or this Lease, (a) Lessee expressly acknowledges and agrees that Lessor has made no representations or
warranties whatsoever, whether express, implied or statutory, with respect to~tbe Premises or any portion
thereof and (b) that Lessor shall not be obligated to provide or pay for any Wo?Wor services related to the
Premises or the operation thereof. Lessee acknowledges that Lessg} has inspected the Premises
carefully or has had the opportunity to inspect the Premises carefully añWe~ccept as otherwise provided in
the Development Agreement or this Lease accepts the Premises in3~AS IS~W_HERE IS AND WITH ALL
FAULTS condition without warranty guaranty liability or represetitàtion wh’gtroever express or implied
oral or written on the part of Lessor or any Person on behalf of Less& regardiñ~ihe Premises or matters
affecting the Premises including the following ~ —

221 Physical Condition The physical corwiition of the Premises including thi~uality nature
adequacy and physical condition of (a) the Land incibding any systems, facilities atcess and/or
landscaping (b) the air soils geology topography draina~è-~and groundwater (c) the suitability of the
Land for construction of any future Improvements or any activitiö~ö? uses that Lessee may elect to conduct
on the Land or (d) the compaction, stability or composition erosiöifor other condition of the soil or any fill
or embankment on the Land for building or ah5iother purpose

2 22 Improvements The quality nature ãd~quacy and p[ñjsical condition of any existing
Improvements - -

223 Title The_ nature and extent of any recorded h~ht of way lease possession lien
encumbrance license reservation-or other title condition of record as of the Commencement Date affecting
the Premises including-without limitation the existen~e of any easements, rights of ways or other rights
across to or in other pro~5irties that ?ñight burden andlor benefit the Premises provided however that
Lessor represents and warrähts to Le~see that it owns féi simple title to the Land and that no other party
has any right or_option to purchas5 thé Land & the Leasehold Estate therein as of the Commencement
DateofthisLe~jj~J~z -~ -

_2Z2 4 CompIiandi~The development potential of the Premises and/or the zoning land use or
other lë~ái status of the Land or Improve ents or compliance with any public or private restrictions on the
use of theiañd as the same are in effect as of the Commencement Date or may be hereafter modified
amended adopted pubIished~promulgated or supplemented or the compliance of the Land or
Improvements ~‘ith any applicable Laws

22 5 HaziTdOus Sub~tances The presence or removal of Hazardous Substances on, in under
or about the Premises ài~in~radjoining or neighbonng property

2.2.6 Econorñ~c Feasibility. Economic conditions or projections, development potential, market
data, or other aspects of the economic feasibility of the Premises and/or the business Lessee intends to
conduct on the Premises;

2.2.7 Utilities. The availability, existence, quality, nature, adequacy and physical condition of
utilities serving the Premises;
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Section 6.1);

Date.

ARTICLE 4:

Lease

4.3 Payment - Generally. [RESERVED]

2.2.8 Suitability. The use, habitability, merchantability, fitness, suitability, value or adequacy of
the Premises for any particular purpose (including, without limitation, the Permitted Use specified in

2.2.9 Boundaries. The boundaries of the Premises, the location of any Improvements on the
Land and/or the existence of any encroachments onto or from any adjacent lands;

2.2.10 Access. Access to the Premises, including from or through any particular route; and

2.2.11 Other Matters. Any matter whatsoever not referenced aboveEfh~fpertains to the Premises.

2.3 Release of Lessor. Lessee, on behalf of itself, its agents, direötars, employees, Equity Interest
holders, mortgagees, and officers, hereby waives, releases and forever discharges Lessor and its agents,
directors, employees and officers of and from any and all clairns[ictions, 6thtdees of actions, demands,
rights, damages, costs, expenses or compensation whatsoe~er;dWect or indife~Et, known or unknown,
foreseen or unforeseen, which Lessee or any its agents,_cjirectors; employees, E~üity Interest holders,
mortgagees or officers now have or which may arise in ti~é-future on account of or in anyway related to or
in connection with any past, present or future aspect, feàflEe, characteristic or condition tflhe-Premises of
the nature and type specified in Section 2.2.1 through Sebtión2.2.10;~rovided, however, that this release
shall not cover, pertain to, or deem to release any claim of L€ssEeagàinst Lessor for breach of this Lease
or the Development Agreement or any claim under Article 9 or Settion 10.2 of this Lease.

ARTICLE 3: -~~-~z -

-TERM-r*Z

3.1 Term. The terms and provisions of this Lease-shall b~effeôti~e as of the Commencement Date.
The term of this Lease (the -7erm”) shall be~for seventy-fi’ie (75)i years commencing on the
Commencement Date and~terminátiWgat 11:59 p.m.on - , 20_ (the “Scheduled Expiration
Date”), unless terminated sooner in accordance with thLease.

3.2 Delivery of Possession. Lessor-shall deliver1the Premises to Lessee on the Commencement
Date. --~-_r -S:: —

3.3 NoOption to E*te~nd; NoRetiewal. Lessee shall have no right to extend or renew the Term.
Upon exjiiration or earlier tèiihination of this-Lease, Lessor shall have no obligation to extend or renew this
Leasé~6~Zfoenter into a newieae with Lésiee.

RENT

4.1 Fixed Rent. Lei~&i shall pay Lessor, without notice or demand, in lawful money of the United
States of America, a net annual rental (the “Fixed Rent”) of One and No/100 Dollars ($1.00). Lessor
acknowledges that Lessee has paid the Fixed Rent for the entire Term hereof as of the Commencement

4.2 No Offsets. Lessee shall pay all Rent without offset, defense, claim, counterclaim, reduction, or
deduction of any kind whatsoever.
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ARTICLE 5:
ADDITIONAL PAYMENTS BY LESSEE; REAL ESTATE TAXES

5.1 Net Lease. This Lease shall constitute an absolutely “net” lease. Lessee shall pay as “Additional
Rent” and discharge, before failure to pay creates a material risk of forfeiture or lien, each and every item
of expense, of every kind and nature whatsoever, related to or arising from the Premises, or by reason of
or in any manner connected with or arising from the leasing, operation, management, maintenance, repair,
use, or occupancy of, or permitted Construction affecting, the Premises. Notwithstanding anything to the
contrary in this Lease, Lessee need not pay, Lessee may offset against Rent ?riy sums paid by Lessee on
account of and Lessor shall Indemnify Lessee against payment of, the foNoWiñ~ items payable accrued
or incurred by Lessor (a) leasing expenses for the Fee Estate (b) costs r~idental to Lessors ownership
of the Fee Estate and administration and monitoring of this Lease inclüThng such costs Lessor incurs in
reviewing anything Lessee delivers under this Lease or determining ~heth~fLessee is in compliance with
this Lease except where this Lease expressly provides otherwise~fc) any co~th or expenses that Lessor
incurs in or for any litigation except to the extent that this Le~te riquires Lei~ëe to pay such costs or
expenses (d) any insurance premiums, utilities operating exi5ensisror other costs jelated to the Premises
that accrued before the Commencement Date (e) any-~ums payable by Lessor~Iinder this Lease or
expressly excluded from the definition of Real Estate Ta~ës - -

5 2 Real Estate Taxes Lessee shall pay and dischaf~iaN Real Estate Taxes if my payable or
accruing for all periods within the Term before failure to pay creates a material risk to Lessor of forfeiture
or penalty subject however to Lessee s right_of Contest as this Lease expressly provides Lessee shall
also pay all interest and penalties any Govethrnerit assesses for lath payment of any Real Estate Taxes
Lessee shall within a reasonable time after Notiöéifrom Lessor give Lessor reasonable proof that Lessee
has paid any Real Estate Taxes that this Lease require~Lessee to pay lessee shall have the sole right
and authority to contest Real Estate Taxes in c&mplianciwith the Contest Conditions Lessee shall also
have the right to apply for any applicable exemption fromRea[Estate Taxes applicable to the Premises
and Lessor shall cooperate asmay be reasonably requested by L~ssee to provide such certifications and
other information in support of suc[r&pplication and renewals throughout the Term hereof

53 Assessments ii Installmenti To the extent allowed by Law Lessee may apply to have any
assessment payable in installments :Pppp ?Pproval of such application Lessee shall pay and discharge
only such installments as become due~añd pa~ãbled~iring the Term

54 BIb Decisions lfàny pro~5s~l is made to include the Premises in any BID applicable to the Term
(or to Modify the terms of-any BID including the amount or calculation of any required payments or
asse~smints) and the owner-àf1he Premi~Ws is entitled to vote in favor of or against such proposal, then
Lessee sháWdecide how to vote; the parties shall cooperate to effectuate such decision, and Lessee shall
have full povQ~?to represent the P}emises in all matters regarding the BID applicable to the Term provided
that at the tim&dLdetermination~Ifo uncured Event of Default exists and provided further that Lessee shall
not make any deöiiions or corrfrfiitments or incur any obligations with respect to any BID involving the
Premises that extend beyond thi Term without Lessors written consent

5.5 Direct PaymentTbv Lessor. IfanyAdditional Rent must be paid directly by Lessorthen: (a) Lessor
shall Notify Lessee of sjbh Additional Rent and the payee entitled thereto, such Notice constituting Lessee’s
authorization to make such payment, insofar as applicable, on behalf of Lessor, and (b) if the payee
nevertheless refuses to accept payment from Lessee, then Lessee shall Notify Lessor and shall pay such
amount to Lessor in a timely manner with reasonable instructions on remittance of such payment. Lessor
shall with reasonable promptness comply with Lessee’s reasonable instructions. In such event, provided
Lessee provides Lessor with payment and reasonable instructions on remittance of such payment in a
reasonable amount of time prior to the payment due date, Lessor shall be responsible for any late charges
or fees, interest or penalties arising from Lessor’s payment if Lessor is late in making such payment.
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5.6 Utilities. Lessee shall arrange and pay directly, before the same become delinquent, for all fuel,
gas, electricity, light, power, water, sewage, garbage disposal, telephone, and other utility charges, and the
expenses of installation, maintenance, use, and service in connection with the foregoing, for the Premises
during the Term. Lessor shall cooperate as may be reasonably requested by Lessee as may be necessary
or appropriate to arrange for such direct billing to Lessee. Lessor shall have absolutely no liability or
responsibility for the foregoing, provided that Lessor performs its obligations regarding any related
Application.

5.7 Excise Tax. Lessee shall pay to Lessor, as Additional Rent, the~State general excise
or surcharge tax on gross income, as the same may be amended, and all 5thëi-similar applicable taxes
surcharges rates and/or charges imposed upon Lessor with respect tojéntal or other payments in the
nature of a gross receipts tax sales tax privilege tax surcharge orthilke excluding federal state or
county net income taxes imposed by any Government (collectively, the E*ëi~e Tax ) such Excise Tax to
be paid at the time and together with each payment of Fixed Rent aI4?J Additidhal Rent (which includes any
and all charges required under this Lease to be made by Lesséèto Lessor) to thiextent they are subject
to the Excise Tax The Excise Tax due from Lessee shall be the amount whicWF_when added to the
applicable Rent due or other payment (whether actually or constructively received b/L€sor) shall yield to
Lessor (after deduction of all such tax payable by Lessor-with respect to all such paymëñti~aiiet amount
which Lessor would have realized from such payment hadTho such taxb en imposed It is~tFie intent of this
Section 5 7 that Rent will be received by Lessor without dimirtution by any tax assessment charge or levy
of any nature whatsoever except net income taxes imposed byzany Government and the terms and
conditions of this Lease shall be liberally construed to effect suchjiurpose

5 8 Conveyance Tax Lessee shall pa~thi~ntire amount of án~ conveyance tax or related tax
imposed by Law on account of this Lease or any am&fdiiient to this Lease (including without limitation to
the extent resulting from any increase in Rent Under thistease and/or any renewal or extension of the
Term) and for preparing executing and/or filing when due such do&umentation as may be necessary or
proper in connection therewith~pThvided that Lessbr shall promptly execute and deliver to Lessee such
required documentation in cdhneöiioñwith such payment If Lessor chooses in its sole discretion to collect
said conveyance tax from Lessee arfdpay it to the tax~authority on behalf of Lessee Lessee shall execute
the required documentatiohand promptly deliver the s~ine together with payment of said conveyance tax
to Lessor At Lessors requé~t *esse~shaIi promptly exèdLte such affidavits and other documents as may
be necessary or proper in connetti~nwith ~Øjcl_çpfly~9ance tax Lessees obligations as aforesaid shall
survive the exph~aticih orearlier teTnfination of this Lease

59 Taxes on Lessee’~ Busines& lid Personal Property Lessee shall be responsible for and shall
pay before delinquency all ta~& assessecby any Government against Lessee by reason of the conduct of
its busine~i in the Premises ot~With respébt to personal property of any kind owned by or placed in upon
or about the P?ernises by or at thaexpense of Lessee

5 10 Tax Exem5tions NothiWg contained herein shall prevent Lessee from applying for any exemptions
which may be avairibl&~to Lessee for its Real Estate Tax, Excise Tax conveyance tax or other tax
obligations provided h~öWever that it shall be Lessees sole responsibility to apply for and maintain any
such exemptions as ~ required by Law and Lessor shall cooperate as may be reasonably
requested by Lessee tojrovide such certifications and other information in support of such application and
renewals throughout the Term hereof. Any such exemptions are subject to all Laws applicable thereto.

5.11 Lessor Expenses. Lessee shall pay to Lessor, within ten (10) Business Days after the date of
mailing or personal delivery of statements, all reasonable costs and expenses, including attorneys’ fees,
paid or actually incurred by Lessor: (i) required to be paid by Lessee under any covenant in this Lease
(including without limitation any indemnity provision), (H) in enforcing any of Lessee’s covenants or
obligations in this Lease, (iii) in remedying any breach of this Lease by Lessee, (iv) in recovering possession
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of the Premises or any part of the Premises, (v) in collecting or causing to be paid any delinquent rent,
taxes or other charges payable by Lessee under this Lease, (vi) in connection with any estoppel certificate
requested by Lessee, or (vii) in connection with any litigation (other than condemnation proceedings)
commenced by or against Lessee to which Lessor shall without fault be made a party. All such costs,
expenses and fees shall constitute Additional Rent, and Lessee’s obligations under this Section 5.11 shall
survive the expiration or earlier termination of the Term.

ARTICLE 6:
USE

6 1 Permitted Use Lessee shall use the Premises for the followingj~Irposes

611 Affordable Residential Rental Units Lessee shall design cofiif(uct operate and maintain
Residential Rental Units in the number and of the type descnbéd be[ow1 for indiSiiduals and families who
meet the following income qualifications associated with said Residantial Rental Uñit~:

No. of units No. of bedrooms Income qualifications — --

At or below 30% of HUD area niedian income

At or below 60% of HUD a?ea median income

Staff unit -— -

Total: __2 residential units; Residential Rental Unib -

Monthly Rent for the Residential Rental Units shall not exceed Affotdable Rent as set forth herein

6.1.2 Parkfr*j and Loadinp.?. Lessee shall design, construct, operate and maintain a parking lot,
to include a total of parking stallazand — loadingjpace(s). Of the — total parking stalls and —

loading space parking stalljand ~1ciading space (collectively the Commercial Parking Stalls
shall be designatecfja_açrve th&Cornrnercial Rental Units A sufficient number of the parking stalls shall
be reserved br persôñä=~With disabilities in compliance with Public Accommodations Laws. Use of the
parking ~talls and loadin~SØãce desi~tiIted to serve the Residential Rental Units shall be restricted to
resideritsr visitors and other approved guesth and Lessee shall not charge residents and their guests for
use of suchrstais without the lirior review ~áhd written approval of the Lessor, which Lessor may withhold in

Note: the income and uhifth&is subject to adjustment prior to the submission of the final form of the Lease to City Council for
approval; provided, however, thei~iãome and unit mix described herein shall be deemed a “ceiling.” Lessee shall rent 100% of the
Units in the Project to Qualifiec&Tenants with incomes at or below 60% AMI. No fewer than 100% of the total number of Units shall
be rented to Qualified Tenantstvith incomes at or below 60% AMI, and no fewer than 5% of the total number of Units shall be rented
to Qualified Tenants with incomes at or below 30% AML
2 The provisions of this Section may be adjusted upon the reasonable approval of the City and Developer based upon the results of
Developer’s due diligence permitted under Section 4.1 of the Development Agreement, the requirements of Developer’s lenders and
investors, and feedback from governmental authorities, community groups and public stakeholders during the design, environmental
review and entitlement process. Any such modifications shall not constitute a significant deviation from Developer’s proposal and shall
be made prior to the submission of the final version of the Lease to the City Council for approval. The final details of all Project
components shall be incorporated into the Lease that is presented to the City Council for approvaL
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its reasonable discretion. Except for the Commercial Parking Stalls, public parking shall not be allowed,
with or without charge, without prior review and written approval of Lessor, which Lessor may withhold in
its sole and absolute discretion. Notwithstanding any provision to the contrary in this Section, Lessee shall
have the right to charge commercially reasonable rates for the use of any of the Commercial Parking Stalls,
including but not limited to, by residents, visitors and other guests of the Residential Rental Units.

6.1.3 Resident Amenities.4 Unless stated otherwise, Lessee shall design, construct, operate
and maintain the following amenities available exclusively for residents and their guests:

i) Parking (except for any Commercial Parking Stallsa t-forth in Section 6.1.2 of
this Lease):

N) Common Area Amenities including but not Iithfted to;l~undry room, outdoor parks,
outdoor passive recreation area.

6.1.4 Commercial Rental Units. To the extent peimitted under Federarand State Affordable
Housing Requirements, Lessee may design, construct_operate arid maintain certáin~paces within the
Project for commercial purposes (collectively, “Commercial Rentallinits”). The use ~nd-réntal of any
such Commercial Rental Units within the Project is set forthiñ Sectioni8.2 of this Lease. :- -

6.1.5 Indigenous Plants. Indigenous species of plarits*ähall be used for landscaping whenever
and wherever reasonably feasible. Zr

6.2 Prohibited Uses. Lessee shall not caise;-%iaintain or permituiiWwi~te or nuisance to exist on,
in or about the Premises. Lessee shall not do or permit aiFythingto be donEl ih or about the Premises which
will in any way damage the Premises, or use or allow the Premises t~_berused for any improper, offensive
or unlawful purpose. - - -

6.3 Exclusive Owner%hip of Imiirovements and Control of Premises. During the Term, Lessee
shall be the exclusiveo è of the P~Ojéct lmprovemir~ts within the Premises, including FF&E. Except as
otherwise expressly provididin this Lease, Lessee shaliha~e exclusive control, use, and management of
the Premises during the Tern rSubJe~ittp:anyapplicabie~[aws, Lessee may enter into, terminate, or Modify
any existing contracLwhich Lessee-agreed toassumeas of the Commencement Date or future contract for
management dfbpAiatcon cf the Pre?nises or pro~i~ion of services to the Premises effective from and after
the Commèñcement Dats~i?ovided that any such termination or Modification is done in conformity with the
terms oLáuch contracts). Léce shallindemnify Lessor arising as a result of any such cancellation or
termiriatidh~z All such contrábJ~shall exØire automatically on or before the Scheduled Expiration Date,
except forööntracts entered ihtoHn the ordinary course of maintenance and operation of the Premises,
which shall e5(jiT(e no later than ôiie (1) year after the Scheduled Expiration Date. Following the end of the
Term, ownership~of-the Project Improvements shall belong to Lessor and remain with the Premises.

6.4 Compliance with Lawi. Lessee shall not use the Premises, or do anything or suffer anything to
be done in or about theP7~Thises that will in any way violate any Laws applicable to the use, condition or
occupancy of the Premisis, subject to Article 9 of this Lease. At its sole cost and expense, Lessee shall,
in all material respects and subject to Lessee’s right of Contest, promptly comply with all such applicable
Laws, subject to Article 9 of this Lease. Lessee shall, at its sole cost and expense, make all alterations to
the Premises, that are required to comply with applicable Laws, whether in effect as of the Commencement
Date or thereafter subject to Article 9 of this Lease. Lessee’s obligations under this Section 6.4 shall include
the obligation that Lessee, at its sole cost and expense, in accordance with the terms of this Lease, make,

see note 2.
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build, maintain and repair all fences, sewers, drains, roads, curbs, sidewalks, parking areas and other
improvements that are located within the Premises and that may be required by applicable Laws to be
made, built, maintained and repaired in connection with Lessee’s or its Sublessees’ use of the Premises or
any part of the Premises. Notwithstanding any provision to the contrary in this Lease, Lessor and not Lessee
shall be responsible for the repair and maintenance of any dedicated off-site roads that are constructed in
connection with the Project.

6.5 Copies of Notices. Lessor shall promptly give Lessee and Lessee shall promptly give Lessor a
copy of any notice of any kind regarding the Premises or any Real Estateitaxes (including any bill or
statement) and any notice of nonrenewal or threatened nonrenewal of any A~pToval that Lessor receives
from any Government utility company or insurance carrier affecting the Pfemises

66 Entitlements Lessee shall maintain in full force and effect afrentitl&ments and permits necessary
for the Permitted Uses specified in Section 6 1 -

67 Illegal Activities Upon Lessors receipt of actuai_rioticeör if Lessor init~7easonable business
judgment believes or suspects that illegal acts are taking place on the Premises or thi Pi~emises are being
used for an illegal purpose that could result in criminar5? cwil forfeiture or both of thePiemises or any
portion of the Premises to any Government, Lessor may Notify Lessee, and Lessor may thereafter take all
reasonable and appropriate action as may be necessary to it&p such illigal activity including entry onto
the Premises (provided that any such entry by Lessor into a Residential Rental Unit shall comply with
advance wntten notice requirements under applicable Law) In such circumstances Lessor shall have the
right to conduct an investigation including withbuthmitation the right ofhentryto the Premises and a review
of Lessees records (provided that any such entry b~’ Lessor into a Residii4tial Rental Unit shall comply with
advance written notice requirements under applioabl&LáW) For any entry onto the Premises Lessor shall
(a) provide Lessee with oral or written notice pri&Jo such entry, unless it is an emergency (provided that
any such entry by Lessor into a Residential Rental Unit shallE~öomply with advance written notice
requirements under applicable Law) (b) meet witW Lessees property manager and/or designated
representative or if neither iC present, the individuaRwho is physidally present at the Premises on the day
of the entry and claims to b~ Lessees representative ai’id (c) have such property manager or representative
accompany Lessor during its entry Ifiuch investigation yields any evidence of any illegal activity on the
Premises Lessor shall immediately Notifytessee of the results of such investigation and Lessor may
immediately commence all reasonat~fe an~La~propriatè action as may be necessary to stop such illegal
activity provided that if Lessor eledté to take anSIiudF[action Lessor shall Notify Lessee of any such action
to be taken by Lessof If Lessee unrèãsonably refuses to commence taking any action to stop such illegal
activityWithin forty-eight (48) hours of-receipt of such notice from Lessor such failure or refusal shall
constitUten Event of Default—By havih~the right to take certain actions in this Section 6 7 Lessor is
neither obligated nor required tdtake any äöch action and shall not be liable to Lessee any Person or any
Government if Lessor does not èKercise such right

6.8 Public A& modatiol Laws. Without limiting Lessee’s obligation to comply generally with all
applicable Laws, Lé~äee atnits sole cost and expense shall cause the Premises including all
Improvements and Léä~èe’s use and occupancy of the Premises and Lessee’s performance of its
obligations under this Leã~b, to comply with the requirements of the Public Accommodations Laws, and to
take such actions and rtlake such alterations or reasonable accommodations as are necessary for such
compliance. If Lessee concludes that the Premises are not in compliance with Public Accommodations
Laws as of the Commencement Date, or that the Premises thereafter fail to comply with Public
Accommodations Laws, then Lessee shall provide to Lessor a plan for compliance within one hundred
twenty (120) days of the Commencement Date or the date of such subsequent noncompliance. At
minimum, such plan shall identify the work to be done to cause the Premises to be in compliance with
Public Accommodations Laws and the timetable for completing such work. Any such work shall be subject
to Lessor’s reasonable approval, and to the terms and conditions of Article 7 and Article 8 as applicable.
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6.9 Use of Public Buildings by Blind or Visually Handicapped Persons. Lessor and Lessee
acknowledge and agree that the Premises is not a public building and will not be subject to the provisions
of HRS Section 102-14 relating to the placement of certain vending machines and concessions in public
buildings for operation by blind or visually handicapped persons.

6.10 Proiect Name. Lessee agrees that it will not change the name by which the Project is known or
identified without the prior written approval of Lessor.

ARTICLE 7:
MAINTENANCE, REPAIR AND CAPITAL IMPROVEMENTS

7 1 Obligation to Maintain Lessee at its sole cost and ex~ensé~shalI keep and maintain the
Premises in good order condition and repair reasonable wear_and tear excifred, at all times during the
Term (which obligation shall include all structural and non-structural and capital ffnd non-capital repairs
and replacements including without limitation plumbing he~ting air conditionin~Zventilating electrical
lighting fixtures walls, building systems ceilings, flo&s windows doors, plate~gIass skylights,
landscaping dnveways, site improvements curb cuts parking lots fences and signs làcated in on or at
the Premises) Lessee shall manage and operate the Prétrnses and perform its duties~änd obligations
under this Lease in a manner consistent with the standards followed by institutional quality owners and
management companies that are managing comparable projects-Lessee shall cause the Improvements
to be inspected periodically by qualified Persons to be certain th&repair maintenance and replacement
obligations of Lessee pursuant to the term~öf tis Lease are being satisfied (including for purposes of
ascertaining and curing infestation of the Imprth~etneñts by termites, rodents and other pests) Lessee shall
thereafter take all measures that may be reasotiably required to preventbr cure any discovered repair
maintenance and/or replacement item

7 2 Capital Improvement-Obligations Lessée shall demolish and clear the Improvements on the
Premises existing as of the Commeribément Date and develop the Project on the Premises all as provided
and detailed in the DeVelopment A~reement Lessee shall carry out the capital improvements in
accordance with the timin~ terms and conditions set foith in the Development Agreement Lessee shall
thereafter make subsequent capital ~np?p’sernents durinjihe Term as may be required to comply with any
applicable Laws Lessee not more thATh ~o:~2)y~ar~ prior to the Scheduled Expiration Date shall deliver
Notice to Lessor totequest that L~sior provide Notice of Lessors election either to (a) accept the existing
lmprovem~nts construIcfid by Lessee ilitheir as is where is condition as of the surrender of the Premises
on the Scheduled ExpirationDate or (Ii) to require the removal of such Improvements by Lessee prior to
surrend& the Premises to Lessor Les~or~hall provide Lessee with such Notice of Lessor selection not
less than One (1) year prior to t[i&Scheduled Expiration Date

— ARTICLES
CONSTRUCTION

8.1 General. LesseWshall comply with all of the terms of this Article 8 and of the Development
Agreement in connectiOn with all Construction affecting the Premises (including, without limitation, any
existing and new Improvements, alterations, any capital improvements to the Premises, Restoration after
a Loss, and those required to comply with applicable Laws or otherwise required under this Lease).

8.2 Commencement of Construction. Lessee shall not commence Construction until a Notice to
Proceed has been issued by the Lessor, and until all conditions precedent to the commencement of
construction, as set forth in Article VII of the Development Agreement, have been satisfied.
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8.3 Manner of Construction. All Construction shall be diligently and continuously pursued from the
commencement thereof through completion, and shall be performed in a good and workmanlike manner,
strictly in conformance with any and all Laws, in accordance with any approved plans and specifications,
and in accordance with the terms of the Development Agreement.

8.4 Permits. Lessee shall be responsible for obtaining, at its sole cost and expense, all Approvals
required for any Construction, and for any issuance or re-issuance of all certificates of occupancy or
equivalent permits required by Law for the use and occupancy of the Premises. Notwithstanding the
foregoing, Lessee shall apply for and prosecute any required Government review process for a general
plan amendment or rezoning only through and in the name of Lessor or othëfwise with the approval of
Lessor.

8 5 Applications Upon Lessees request Lessor shall WithoU&iEtharge to Lessee (except
reimbursement of Lessors reasonable out-of-pocket costs and_e*Penses), Øromptly join in and execute
any Application as Lessee reasonably requests provided that -{a) such Applithfiöh is in customary form
and imposes no material obligations (beyond obligationsttninisterial in natuTeEór merely requiring
compliance with Law this Lease or the Development Agreiment) upon Lessor and (b~Tho uncured Event
of Default exists Promptly upon Lessees request and Without charge (except reimburieiWenrof Lessors
reasonable out-of-pocket costs and expenses) Lessor sftall furnish all information in its frossession that
Lessee reasonably requests for any Application -C -

8 6 Bond Lessee or its general contractor shall deposit with Le~sor performance and payment bonds
underwritten by a corporate surety licensed toissue bonds in the Sthfi that is listed on the United States
Department of Treasury Circular 570, Companies Holding Certificates of Authority as Acceptable Sureties
on Federal Bonds and that holds an A M Best rating of A or higher Thétotal amount of the bond shall
not be less than 100% of the total Construction cost naming Lessor and Lessee as co-obligees in form
and content reasonably satisfactory to Lessor guaranteeing the full and faithful performance of the contract
for such Construction free anclclearof all mechaniOs’-ánd materialmen 5 liens and the full payment of all
subcontractors labor and rnáterialmen -~

87 Completion UriOrrsubstantial completion of any Construction (a) Lessee shall properly publish
and file a Notice of Completion in IheOffice of the Clerk of the Circuit Court of the State in the circuit
where the Premises are locatid, a certified “filed” starñped copy of which shall be provided by Lessee to
Lessor (b)LeEsee=iF~àU compl~hwith any othëi applicable requirements of Law with respect to the
completionif works dfiffijirovemint—and (c) Lessees architect or engineer shall deliver to Lessor a
certificatesetting forth thefotal cost of SUch Construction and if the Construction is Major Construction
certifyin~that the Construötion has bééh completed in compliance with the approved plans and
specificatibi’iiTor such work lrfaddition Lessee shall deliver to Lessor a reproducible copy of the as built
drawings of ãll-t nstruction as Well as all Approvals and other Government documents, if any issued in
connection wit[?-~ZibhConstructi5ñ~.

8 8 Constructidhinsuran~ià Lessee shall maintain insurance coverage in accordance with Article 12

8.9 Ownership. Ali~5Thprovements from Construction that may be installed or placed in or about the
Premises shall be own&J by Lessee during the Term, deemed to become an integral part of the Premises
and shall not be removed or otherwise severed from the Premises except as otherwise permitted by this
Lease. Upon the expiration of the Term or earlier lawful termination of this Lease, all the then existing
Improvements shall automatically revert to Lessor without compensation or payment of any kind to, or
requirement of consent or other act of Lessee or any other Person, and without the necessity of executing
a deed, bill of sale, conveyance or other act or agreement of Lessee or any other Person. If requested by
Lessor, Lessee shall, without charge to Lessor, execute, acknowledge and deliver to Lessor appropriate
documentation (in form and content reasonably satisfactory to Lessor) which acknowledges and confirms
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that Lessor retains all of right, title and interest in and to the then existing Improvements as of the expiration
of the Term or earlier termination of this Lease.

8.10 Inspection. During and upon completion of any Construction, Lessor and its agents may, following
not less than 24 hours written notice, inspect the Improvements and all work and materials as rendered and
installed. Lessee shall permit Lessor and its representatives to examine the Construction at all reasonable
times following such written notice and shall furnish Lessor with copies of all plans, shop drawings and
specifications relating to any Construction. Lessor shall comply with all reasonable safety rules and
requirements of Lessee or its contractors during any such inspections, a

8 11 Lessee’s Covenant Lessee covenants to keep the Premises free from all Prohibited Liens ansing
out of any work performed, materials furnished or obligations incurred b7~?_on behalf of Lessee Lessee
shall commence taking necessary or appropriate action to remo’i&anS7~-Prohibited Liens by bond or
otherwise within 20 days after Lessee is informed of the existencW~of suchiiWn_or encumbrance and if
Lessee shall fail to remove such Prohibited Liens Lessor may_p ythè amounthébZessaryto remove such
Prohibited Liens without being responsible for investigating the validity thereof Th&än,ount so paid shall
be deemed Additional Rent under this Lease payable upon demand without limitationä~sto other remedies
available to Lessor under this Lease Nothing contained iii this Lease_shall be deemed orcon~trued in an
way to constitute Lessors consent or request express or iThjlied to an~contractor subcontiäctor laborer
equipment or material supplier for the performance of ansi iábor_d~( the-furnishing of any materials or
equipment for any Construction nor as giving Lessee any right ~Uwer or authority to contract for or permit
the rendering of, any services, or the furnishing of any materials that3~_ould give rise to the filing of any liens
against the Fee Estate u- -

8 12 Title Encumbrances Lessee shall keep the Fë& Estate free fron*añy encumbrances against title
and shall not record or permit the recordation of any lien_encumbrance, easement and memorandum of
Sublease or other document that affects the record title to thi FèéEstate without Lessor s prior written
consent which consent shali_ otbe unreasonably withheld Le~see shall cause any recorded title
encumbrances arising duniffg theTeim (other than those caused to be recorded by Lessor) which are
consented to in writing-by Lessor to be released ~s of the earlier of (a) the date each individual
encumbrance ceases tcibëvalid (e ~, as of the expiration of a Sublease for which there is a recorded
memorandum) and (b) the dátë this Liase expires or earlier terminates Lessee shall cause any recorded
title encumbrances on the Fee Estat&a?isingdunng the Term (other than those caused to be recorded by
Lessor) whichir&hOtebnsented t&in writing b9 Li~sor to be cleared immediately and in any event, within
thirty (30) di5is of a writf€n demand b~Lessor During the Term, Lessor shall not encumber the Premises
or Less~&~ leasehold~

8 13 Léaii Termination ZJf this Lease expires or is terminated prior to the completion of any
Constructiorr Lessee shall at [Je~or s option and at Lessees sole expense either (a) promptly complete
such Constructióff~or (b) remciVe all such partially completed improvements construction materials
equipment and other items from the Premises and restore the Premises to their pre-Construction condition

814 lnfrastructure~KijEs~t forth in Section 412 11 of the Development Agreement, Lessee shall be
responsible for Constructi6h of all on-site and associated off-site infrastructure required for the development
and use of the Project, iñcluding but not limited to, planning, design, payment of permit fees (or exemptions
therefrom) for such infrastructure such as the Manawai Street Segment, the Wakea Street Segment,
waterlines, sewers, drainage, and electrical, telephone, gas and cable television lines, conduits, and
hookups within the Premises and following completion, to maintain all on-site infrastructure within the
Premises. Lessee is hereby granted the right to enter upon and Construct such off-site infrastructure
improvements in accordance with approved plans and specifications for the same on, under, or within such
lands owned by Lessor, including without limitation, the Manawai Street Segment and the Wakea Street
Segment, andfor easement areas where Lessor owns an interest, and Lessee’s insurance and indemnity
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obligations under this Lease shall apply to Lessee’s Construction of such off-site infrastructure
improvements.

Provided that Lessee has completed Construction of the Project and complied with its obligations under
Section 8.7 of this Lease, Lessee shall provide written notice to Lessor and the City Department of Design
and Construction (or the then applicable Government agency) of the completion of Construction of the
Manawai Street Segment road improvements and the Wakea Street Segment road improvements in
accordance with applicable County dedication standards. Lessor and the City Department of Design and
Construction (or the then applicable Government agency) shall promptly inspect the condition of the same
to certify the completion of Construction of the same in accordance with su~tkcounty standards. Upon
certification by Lessor that Construction of the Manawai Street Segment road improvements and the Wakea
Street Segment road improvements have been completed in accord_a_~e with such standards (a) all
obligations of Lessee under this Lease relating to the Manawai StreéfSégment and the Wakea Street
Segment including any obligation to repair and maintain such road impñivëments shall automatically
terminate and be of no further force or effect (b) Lessor shall thereafter be solel7 responsible for the repair
and maintenance of the Manawai Street Segment and the Wak~äStr&et Segment as public roads and (c)
Lessor shall cooperate as may be requested by Lessee to-execute and deliver sudh ~ocuments that are
necessary or appropriate to partially cancel and release this Lease (and any other recdtded encumbrance
relating to the Project to which Lessor is a party) from tifle to the Manawai Street Segment md the Wakea
Street Segment respectively and to obtain the release of aW?isubdivisioi, bond —

ARTICLE 9 r-- -

HAZARDOUS SUBSTANCES --

91 Restrictions Lessee shall not cause ahd shall norpermitto occifron under or at the Premises
during the Term (a) any violation of any Environmental Laws _or-(b) the use generation release
manufacture refining production processing storage or dié~àial of any Hazardous Substance or
transportation to or from the Preniises of any Hazardous SubstanceJunless both (i) reasonably necessary
and customary in accordance with frofessional standards for the Permitted Uses of the Premises and (H) in
compliance with all Environmental Laws Notwithstanding the foregoing Lessee shall not have any clean
up obligation or other responsibilityThnder this Lease—with respect to any Pre-Existing Hazardous
Substances Condition or an~Unrelat€d Hazar4ous Substance Discharge

92 Comphance~CT€an-Up E*bept with respéEot to any Pre-Existing Hazardous Substances Condition
or Unrelated Hazardous Substance Discharge~ Lessee shall at Lessees sole expense (a) comply with
Environrn_ental Laws and toibë extent EFivwonmental Laws require clean up any Hazardous Substances
Dischar~e r(b)_make all submilsions to deliver all information required by and otherwise fully comply with
all requirements of any Government under Environmental Laws (c) if any Government requires any
clean-up plan Orj n-up becaus&of a Hazardous Substances Discharge prepare and submit the required
plans and all relatecLbonds and tther financial assurances (d) promptly and diligently carry out all such
clean-up plans and:(e)indemhify Lessor against any Hazardous Substances Discharge or violation of
Environmental Laws t[~ät occurred during Lessees possession of the Premises or that is attributable to the
Project or Lessee’s us~:R5ë2~upancy, or activities on the Premises (excluding however, any Pre-Existing
Hazardous Substances~Cbndition or Unrelated Hazardous Substances Discharge). Notwithstanding the
foregoing, Lessee shall inform Lessor of any Pre-Existing Hazardous Substances Condition, and the parties
shall negotiate in good faith to mutually agree upon an agreement on how to best remediate this situation.
In the event that Lessor and Lessee mutually agree upon a clean-up plan, only then shall Lessee have the
right but not the obligation to clean up any Pre-Existing Hazardous Substances Discharge, in which event
Lessor shall promptly reimburse Lessee for the actual costs and expenses incurred by Lessee in connection
with the clean-up of any such Pre-Existing Hazardous Substances Condition and, if Lessor is the
responsible party, any Unrelated Hazardous Substance Discharge, in accordance with the requirements
under Environmental Law. Lessor’s obligations under this Section 9.2 to reimburse Lessee shall not limit

22



Kapolei Parkway, Lots 6 & 7
Lease

Lessee or Lessor’s respective rights against third parties whatsoever with respect to any Pre-Existing
Hazardous Substances Condition or Unrelated Hazardous Substances Discharge, as applicable.

9.3 Surrender Obligations. At the expiration or earlier termination of the Term, Lessee, at Lessee’s
sole expense, shall cause all Hazardous Substances at the Premises to be in compliance with
Environmental Laws, which may include ongoing compliance with an environmental hazard management
plan or similar requirements approved by the applicable Government agency, except that Lessee shall not
be responsible for any Pre-Existing Hazardous Substances Condition or Unrelated Hazardous Substance
Discharge. Lessee shall dispose of all Hazardous Substances required to be removed by Lessee under
this Section 9.3 in accordance with all Environmental Laws. Lessee shall caui&to be repaired any damage
to the Premises caused by such removal. Prior to surrendering the Premisi~ Lessee shall clean up and/or
remediate the Premises to the environmental condition it was in as-jitEthe Commencement Date, as
established by the environmental studies and assessments _cc~ndudt~d_~by Lessee prior to the
Commencement Date (including the Phase 1 and/or Phase 2 environmentalzsite assessments of the
Premises conducted by Lessee), as necessary for the unrestricted use rofihe Premises under
Environmental Laws; provided, that, notwithstanding the orê~àin~ Lessee’s cle~ñJjp obligations under
this Section 9.3 shall exclude the Improvements if Lessor-shall have elected to accil5tithe Improvements
in their “as is, where is” condition as of the Scheduled B(pi?ation Date pursuant to SectioTV=7r2 ofihis Lease.

9.4 Copies of Environmental Reports. Subject to ap~5TióablQ_LaWs, within thirty (30) days of receipt
thereof, Lessee shall provide Lessor with a copy of any and all en’~irbnmental assessments, audits, studies
and reports with respect to the Premises, or ground water beneattithé Land, or the environmental condition
or any clean-up thereot that is conducted byà~zon behalf of Lessee-Tessee shall be obligated to provide
Lessor with a copy of such materials without rà~ãrdtdwhether such materiaLs are generated by Lessee or
prepared for Lessee, or how Lessee comes intOposse~sion of such materiàl~.

9.5 Survival. Each covenant, agreement, represeñtath5n~-i~’thrrahty and indemnification made by
Lessee and Lessor set forthin thiã -Article 9 shall sutvive the expiration or earlier termination of this Lease
and shall remain effective ühtil ëattrparty’s obligations under this Article 9 have been performed and
satisfied. - --

9.6 Discharges beforétommen~äement. Lessee ~iees to accept the Premises in “AS IS, WHERE
IS AND WITH ALL FAULTS condition aidé~ttibed in Section 2 2 but Lessee shall have no responsibility
for or to clean-up or rilnediate aTiy~Hazardous Subitances Discharge or other violation of Environmental
Law that e*i~ted or occuffed Prior to the Commencement Date and that was not the result of Lessee’s use
or occufrdncy of the Prërñises (individUaflyand collectively, “Pre-Existing Hazardous Substances
Condit1ôii’~),as established~árid identifiédThy environmental studies and assessments conducted by
Lessee prior toor after the Corñ~hencemeht Date (including the Phase 1 and/or Phase 2 environmental site
assessment cdnducted by Lesiié for the Premises) or other proof of existence or occurrence of such
Hazardous Substances ConditioñThrior to the Commencement Date. As between Lessor and Lessee, any
Pre-Existing Haza~d?iiisSubstani~5es Condition is and shall continue to be Lessor’s sole responsibility.

ARTICLE 10:
- INDEMNIFICATION; LIABILITY OF LESSOR

10.1 Obligations. Lessee shall Indemnify Lessor against any: (a) wrongful act, wrongful omission, or
negligence of Lessee (and anyone claiming by or through Lessee) or its or their partners, members,
directors, officers, or employees relating to Lessee’s use or occupancy of the Premises or this Lease;
(b) breach or default by Lessee under this Lease; or (c) breach of any representation or warranty Lessee
makes in this Lease. In addition, Lessee shall Indemnify Lessor against the following during the Term and
so long as Lessee remains in possession after the Expiration Date: (i) any Contest Lessee initiates; (N) any
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Application made at Lessee’s request; (iii) Lessee’s use, occupancy, control, management, operation, and
possession of the Premises; (iv) any Construction and any agreements that Lessee (or anyone claiming
through Lessee) makes for any Construction; (v) the condition of the Premises from and after the
Commencement Date (except as otherwise provided in Article 9 and Section 10.2 of this Lease); and
(vi) any accident, injury or damage whatsoever caused to any person or property in or on or originating from
the Premises. Notwithstanding anything to the contrary in this Lease, Lessee shall not be required to
Indemnify Lessor for claims, liabilities, or losses arising solely from Lessor’s and/or its officials, directors,
employees, agents and consultants’ (and anyone claiming by or through Lessor) intentional acts or
omissions or negligence any Pre-Existing Hazardous Substance Condition,~any Unrelated Hazardous
Substances Discharge and as otherwise provided in this Lease

102 Liability of Lessor During the Term (a) Lessee is and gMTi-be in exclusive control and
possession of the Premises and (b) Lessor shall not be liable for an~iinjury&’damage to any property (of
Lessee or any other Person) or to any person occurring on or al5büt the P~irñises except to the extent
caused by Lessors and/or its officials directors employees, ~nd agents (ahd~mnyone claiming by or
through Lessor) willful misconduct or negligence Lessorsrighrto enter and ihiwect the Premises is
intended solely to allow Lessor to ascertain whether Lessee is complying with this Leaieand (to the extent
this Lease allows) to cure any Default Such provisions%hail not impose upon Lessor añ~Jiability to third
parties Nothing in this Lease shall be construed to exculilati, relieve,br Indemnify Lesso?Lfiom or against
any liability of Lessor (i) to third parties existing at or beforerthe Corhmehcement Date & (H) arising from
Lessors and/or its officials directors employees and agents (and anyone claiming by or through Lessor)
willful misconduct or gross negligence -

103 Indemnification Procedures WhetéVer-this Lease require~ any Indemnitor to Indemnify any
lndemnitee: -

103 1 Prompt Notice indemnitee shall promptly Notify Indemnitor of any claim To the extent
and only to the extent that lni~iënthitee fails to give prompt Notice and such failure materially prejudices
Indemnitor Indemnitor shall be reliév~d of its indemiity obligations for such claim

1032 SeledfioWOf- CounseL Indemnitor shall select counsel reasonably acceptable to
Indemnitee Counsel to lndémnitoriinsurance carrier shall be deemed satisfactory Even though
Indemnitor shall defend the aà1iàhrIndemhit~e may, at its option and its own expense engage separate
counsel to advi~eit-re~arding the-claim and ill defense Such counsel may attend all proceedings and
meetings_ lndemnitor ?coünsel shall áètively consult with Indemnitee s counsel Indemnitor and its counsel
shall however fully contrdl the defens~è*

1033- Cooperation tAt lndemñitors request Indemnitee shall reasonably cooperate with
lndemnitorsdefense providedt:lndemnitor reimburses Indemnitees actual reasonable out of pocket
expenses (including Legal Costs~bf such cooperation

10 3 4 Settl&hent Iridemnitor may with Indemnitee 5 consent not to be unreasonably withheld
settle the claim lnderñhitees consent shall not be required for any settlement by which (a) Indemnitor
procures (by payment, sàftlement, or otherwise) a release of lndemnitee by which Indemnitee need not
make any payment to the claimant; (b) neither Indemnitee nor Indemnitor on behalf of Indemnitee admits
liability; (c) the continued effectiveness of this Lease is not jeopardized in any way; and (d) lndemnitee’s
interest in the Premises is not jeopardized in anyway.

10.3.5 Insurance Proceeds. Indemnitor’s obligations shall be reduced by net insurance proceeds
Indemnitee actually receives for the matter giving rise to indemnification.
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ARTICLE 11:
RIGHT OF CONTEST

11.1 Lessee’s Right; Contest Conditions. Notwithstanding anything to the contrary in this Lease,
Lessee shall have the exclusive right to contest, at its sole cost, by appropriate legal proceedings diligently
conducted in good faith, the amount or validity of any Real Estate Taxes or Prohibited Lien; the valuation,
assessment, or reassessment (whether proposed, phased, or final) of the Premises for Real Estate Taxes;
the amount of any Real Estate Tax; the validity of any Law or its application to the Premises; the terms or
conditions of, or requirements for, any Approval; or the validity or merit of any claim against which this
Lease requires Lessee to Indemnify Lessor (any of the foregoing, a “Contest3±essee may defer payment
or performance of the contested obligation pending outcome of the Contest, provided that Lessee causes
the following conditions (collectively the Contest Conditions ) to remãiii~atisfied

11.1.1 No Criminal Act. Such deferral br noncompliancélEshall not~àdnstitute a criminal act by
Lessor or subject Lessor to a material risk of any fine or penafty~exOept civil ~èhaities for which Lessee
has given Lessor a bond, letter of credit, or other security reã&onthbly satisfactorytOtessor (the “Contest
Security”) in an amount equal to the reasonably estimated amount of such civil penalties, provided that
such civil penalties do not otherwise prejudice Lessor. rz~ Z-~

11.1.2 No Liability. Such deferral or noncomplianc&àieateãno material risk ofi lien, charge, or
other liability of any kind against the Fee Estate, unless LesseWhas given Lessor Contest Security equal
to the reasonably estimated amount of such lien, charge, or otheiE=rliability, and such Contest Security
otherwise is acceptable to Lessor. -

11.1.3 No Forfeiture. Such deferral or-noricbrrrpliance will not place the Fee Estate in material
danger of being forfeited or lost. U U rr — - --

11.1,4 No Cost to Les~ot- Such Contest sh~A be withouftost, liability, or expense, and without
risk of future cost, liability~:OF expense, to Lessor.

11.1.5 Diligéncei*Lessee shill prosecute such Contest with reasonable diligence and in good
faith. i — - --

11.1 .6*Paymèht.u If reqiJir~d-for such Contest, Lessee shall have paid the Real Estate Taxes or
other matt& subject tdffi&Contest. -

-~117 Collection of Real Estate Ta*es. If such Contest relates to any Real Estate Tax, then such
Contest shãWsuspend its colleOtion from Lessor and the Fee Estate.

11.1.8 NO:Event of Defaölt. No uncured Event of Default shall exist under this Lease at the time
of such Contest.

11.1.9 Named~Pãiiies. If Lessor has been named as a party in any action consistent with this
Article 11, then Lessee shall cause Lessor to be removed as such party and Lessee substituted in Lessor’s
place, if practicable and permissible under the circumstances.

11.2 Lessor Obligations and Protections. Lessor need not join in any Contest unless Lessee has
complied with the Contest Conditions, and such Contest must be initiated or prosecuted in Lessor’s name.
In such case, Lessor shall cooperate, as Lessee reasonably requests, to permit the Contest to be
prosecuted in Lessor’s name. Lessor shall give Lessee any documents, deliveries, and information in
Lessor’s control and reasonably necessary for Lessee to prosecute its Contest. Lessor shall otherwise
assist Lessee in such Contest as Lessee reasonably requires. Lessee shall pay all reasonable costs and
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expenses, including Legal Costs, of any Contest. Lessee shall, at Lessor’s request, advance (when Lessor
incurs them) such reasonable costs and expenses as Lessor incurs or reasonably anticipates incurring, for
Lessee’s Contest and Lessor’s assistance with such Contest.

11.3 Miscellaneous. Lessee shall be entitled to any refund of any Real Estate Taxes (and penalties
and interest paid by Lessee), to the extent attributable to periods within the Term, whether such refund is
made during or after the Term. When Lessee concludes Lessee’s Contest of any Real Estate Taxes,
Lessee shall pay the amount of such Real Estate Taxes (if any) as has been finally determined in such
Contest to be due, to the extent attributable to periods within the Term, and any costs, interest, penalties,
or other liabilities in connection with such Real Estate Taxes. Upon final detefinlilation of Lessee’s Contest
of a Law, Lessee shall comply with such final determination. So long asEfhe Contest Conditions remain
satisfied, Lessor (in its role as owner, and not in its role as Governmentiiithority) shall enter no objection
to any Contest. Lessor may contest any matter for which Lessee i~=eEntitlidj~_(L ut does not) prosecute a
Contest, but only if: (a) Lessor Notifies Lessee of Lessor’s intention to do sdf~5~ Lessee within thirty (30)
Days after receipt of such Notice fails to Notify Lessor that it shallrcommence suchzContest; and (c) Lessor’s
contest complies with all conditions and covenants that would apply to a Contest~h~ Lessee transposing
references to the parties and their respective interests&s appropriate and (d) Lesiëuhas obtained the
prior written consent of each Leasehold Mortgagee to sudh-contest b3rLessor.

11.4 Contest Security. Lessor shall promptly release any Conteit Security to Lessee after the Contest
has been resolved and Lessee has performed its obligations, itaThy7as determined by such resolution.

ARTIOLEI2:
INSURANdE

12.1 Lessee’s Insurance. AtaII times during theTerm and ijrTtll siJbFi time as action against the Lessee,
the developer, its contractor- or scjbcontractor for de~th, injuriesjOsses and damages is barred by the
provisions of Chapter 657,:HRS, Lessee shall procur€and maintain in full force and effect, at Lessee’s sole
expense, any and all irisUTance that may be required by any Laws as they may pertain to Lessee’s use and
occupancy of, and operatiöiiã at the Premises, as well as-thelollowing policies of insurance in the following
amounts: - — F- -- - -

12.i;1J~W&rWet&-Compeñ~átion and Eritr5IcT~ers’ Liability Insurance. The Lessee shall maintain
workers’ cohipensatiorrthcfemplo9ets’ liability insurance. Workers’ compensation coverage shall be in
accordaride with State stafutes. Eni~iIOyers’ liability coverage shall provide limits of not less than
$1,000;000ueach accident fOrzbodily injur9 by accident or $1,000,000 each employee, $1,000,000
aggregate, ftàr=bodily injury by disease. The policywill include a waiver of subrogation in favor of the Lessee.

12.1.2t-iãbilitv lnsuranb~. Lessee shall maintain commercial general liability (CGL) with a limit of
not less than $2,00O~O00 each occurrence, and $4,000,000 general aggregate, and $4,000,000 aggregate
for this Project. CGLlFisurance shall be written on ISO occurrence form, CG 00 01 (or a substitute form
providing equivalent cbVera~e), and shall cover liability arising from premises, operations, independent
contractors, products-com~leted operations, personal injury and advertising injury, and liability assumed
under an insured contract (including the tort liability of another assumed in a business contract). The CGL
policy to be carried by Lessee during the course of Construction shall be endorsed to redefine the word
occurrence to include construction defect coverage. Lessor shall be included as an additional insured
under the CGL, using ISO additional insured endorsement CG 20 10 (11185) (or equivalent), and as
appropriate CG 20 37 or equivalent and under the commercial umbrella. The policy(ies) shall contain a
waiver of subrogation against Lessor.
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12.1.3 Business Automobile Liability Insurance. Lessee shall maintain business auto liability
(including no-fault coverage) insurance with a limit of not less than $1,000,000 each accident. Such
insurance shall cover liability arising out of any auto (including owned, hired, and non-owned autos) used
in the performance of this Lease. Business auto coverage shall be written on ISO form CA 0001 or CA 00
20, or a substitute form providing equivalent liability coverage. If necessary, the policy shall be endorsed
to provide contractual liability coverage.

12.1.4 Umbrella/Excess Liability. Lessee shall maintain umbrella/excess liability insurance with
limits of not less than $8,000,000 per occurrence combined single limits and aggregate, with the aggregate
to apply per project/per location Such insurance shall be written on an occutiince basis in excess of the
underlying insurance described in Sections 12 1 1 through 12 1 3 which i&~ât least as broad as each of the
underlying policies and otherwise including pay on behalf wording,_6&fi~urrency of effective dates with
underlying primary coverages blanket contractual liability and constriictioITdefect coverage (provided that
construction defect coverage shall be carned during the course öf~Construttiöh only) The amounts of
insurance required in Sections 12 1 1 through 12 1 4 may besátisfied by Lessiè~brchasing coverage for
the limits specified or by any combination of underlying and UitibrèUa limits so lon~is the total amount of
insurance is not less than the total limits required by this Sëbtion 12 1 4

12 1 5 Professional Liability Insurance Less~&sarchittshall be requiFAd to maintain
professional liability insurance with limits of not less than $3,OOO,0~0 per occurrence/añhual aggregate
covering such architect and its employees and agents andDäñy subcontractors and subcontractors
employees or agents for liability arising out of errors omissioriäor negligence in the performance of
professional services in connection with the Project Such insurand&ähall remain in full force and effect
continuously for the period of design and con~trüötiön of the improvehi~nts- and for a penod of 3 years
following substantial completion of Construction provided that such coverage is reasonably available at
commercially affordable premiums as mutually-determin&liànd agreed Any design professional or
consultant hired by Developers architect as a subcontractor shalL maLttain professional liability insurance
with limits of not less than $1 ,00cFOtO per occurrence aild in the aggiegate For the purposes of this section
professional services has the n~dining set forth in Section 103D-104 of the Hawaii Revised Statutes

12 1 6 Envir&nrfiental lmpairnjent Liability or Contractors Pollution Liability Insurance Lessee
shall maintain or cause its óbntractort6 maintain environthental impairment liability or contractors pollution
liability insurance ~covering third-j5art~,7ihjury and property damage claims including cleanup costs as a
result of pollutiQn cohditions arisiñ~g from the Pr~?ni~es Lessees operations or completed operations Such
requirement ihall comtñéhce upon the_Commencement of Construction for the Project and terminate no
less than three (3) years aft& the CompLetion of the Project The limits of coverage will not be less than
$2,0od;ouot~.

12 1r-~prnsurance Cové?atje For Construction Phase 5 Prior to commencing Construction or site
preparation workjt~the Lessee shill procure or cause to be procured and maintain (as provided herein) all
insurance to coveFthb demolition, construction and development activities under this Lease and the
Development Agreeriien~_tharmay be required by any Laws in addition to the coverages specified in
above, and the followin~t3lp5es and amounts of insurance described below.

(a) Builders Risk Insurance. Lessee shall maintain builders risk insurance covering all risks of
physical loss except those specifically excluded in the policy and shall insure at least against
the perils of fire and extended coverage, theft, vandalism, malicious mischief, and collapse,
earthquake, flood and windstorm. The insurance shall apply on a replacement cost basis.

5 Subject to continuing review by Lessee.
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This insurance shall cover the entire work at the site, including all Improvements, materials
and equipment, and reasonable compensation for architects’ services and expenses made
necessary by an insured loss. Insured property shall include portions of the work, materials
and equipment located away from the site but intended for use at the site, and shall also
cover portions of the work, materials, and equipment in transit. The policy shall include as
insured property scaffolding, false work, and temporary buildings located at the site. The
policy shall cover the cost of removing debris, including demolition. The insurance required
shall name as insured, the Lessor, the Lessee and all subcontractors in the work.

The Lessee is responsible for paying any portion of any loss notzöbvered because of the
operation of any deductible or co-insurance provision applicabWto the insurance required
herein.

Waiver of Subrogation. The Lessor and Lessee waive all righWagainst each other and each
of their contractors, subcontractors, officers, directors7êgents an?i-ëmployees, for recovery
of damages caused by fire and other perils to th&extentcovered byliuiiders risk insurance
purchased pursuant to the requirements of this:para~?aph or any othefpwperty insurance
applicable to the work. -

(b) Boiler and Machinery Insurance. Lesse&jhairmaintain boiler and machine~1iff≤urance
covering insured objects, including rooftop HVAC units aihd any separate healing units or
boilers which serve the Premises, during installati&i atid testing and until final acceptance,
and including mechanical breakdown. Such coveri~èshaIl be for the full replacement value
without deduction for depreciati6n. This insurance shalrfiame as insured the Lessor, the
Lessee, and all subcontractors irith~é-work. ~—* -

(c) Lessee shall be responsible for anyand all I&is-or damage t&equipment, tools and other
personal property, and may at its opfion purchase insurance to cover such property and
equipment. - I

12.1.8 Insurancé-Covera~etor Operationsll Upon final acceptance of the Construction, and
termination of the buiIder~s risk insuFince required irirSection 12.1 .7(a) above and prior to the use or
occupancy of any of the Imi5~rc5vements; the Lessee shalrprocure or cause to be procured and maintain all
insurance to cover operation~ündec-th1~ Lèäserthat ma? be required by any Laws, and the following types
and amounts of irtsurance describeti below

(é) Commercial Prtberty Ir~suiince. _Lessee shall maintain commercial property insurance
- z--Th covering the bciil~iijgs, fixft’ifé&and equipment, with limits equal to the full replacement cost

~f the improvem&its. Such ih~urance shall at minimum, cover the perils against the perils of
~firirand extendeddciVerage~ theft, vandalism, malicious mischief, and collapse, earthquake,

fldàd and windstorrhE

(b) Boile(ihd-Machinety Insurance. Lessee shall maintain boiler and machinery insurance
coveringliwbuildings, fixtures and equipment from loss or damage caused by an insured
peril. Lesseamhall be responsible for the amount of any deductible or co-insurance
requirements applicable to the policy.

(c) Lessor shall be included as an insured and loss payee under the commercial property
insurance and the boiler and machinery policies.

(d) Lessor and Lessee hereby waive any recovery of damages against each other (including
their employees, officers, directors, agents or representatives) for loss or damage to the
building, fixtures, equipment and any other personal property to the extent covered by the
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commercial property insurance or boiler and machinery insurance required herein. If either
policy does not expressly allow the insured to waive rights of subrogation prior to loss,
Lessor shall cause such policies to be endorsed with a waiver of subrogation as required
above.

12.2 Nature of Insurance Program. All insurance policies this Lease requires shall be issued by
carriers that: (a) have a policyholders’ rating of “A-, VIII” or better, based on the latest rating publication of
Property and Casualty Insurers by A.M. Best Company (or its equivalent if such publication ceases to be
published); and (b) are lawfully doing business in the State. Lessee may provide any insurance under a
“blanket” or ~umbrelIa” insurance policy, provided that (i) such policy or a d~Hificate of such policy shall
specify the amount(s) of the total insurance allocated to the Premises,-Which athount(s) shall equal or
exceed the amount(s) required by this Lease and shall not be reduced fo?-~Laims made for other properties;
and (N) such policy otherwise complies with this Lease.

12.3 Policy Requirements and Endorsements. All insurance poTlicies this Liáie requires shall contain
(by endorsement or otherwise) the following provisions:

12.3.1 Contractor insurance. Lessee shall eithet~=(a) include all contractors a~in jreds under all
insurance set forth above, or (b) cause each contra~toLemployed bV=Lessee to purchase and maintain
insurance of the types specified above. When requested bythe Lë~sori-Lessee shall furnish copies of
certificates of insurance evidencing coverage for each contra%t&~ Permission is granted for Lessee to
secure General Liability and Excess Liability insurance as required Ut~der sections 12.1.2 and 12.1.4 under
an insurance program commonly referred toairanOwner Controlled-insurance Program (OCIP) covering
both the Developer and all enrolled contractdri-asiong as the coverag&andlimits are substantially the
same as what is required above. - - -

12.3.2 Insureds. Insurance policies shalLidentify Le àräsan “additional insured” using ISO
additional insured endorser eñi-form_CG 20 10(ore~p.ii~alent), and alappropriate CG 2037 (or equivalent)
under the commercial genéial liabiDly_umbrella policy will also be required. Property insurance policies
shall name Lessor aridjEessee aslOss payees as their respective interests may appear, and each
mortgagee this Leasi allöws under*~a standard nondontributing mortgagee clause. Notwithstanding
anything to the contrary, all Piop&ty Insurance ProceedsJ~hall be paid and applied as this Lease provides.
On all insurance policies wheriyes~oi is rtaThed asan additional insured Lessor shall be an additional
insured to thetulFlimitsJofGoveragi~iurchasedb~ite1see even if those limits are in excess of those required
under this [ease.

12:3.3 Primary C&éFäge. All ~IibJés shall be written as primary policies not contributing to or in
excess of afi~=coverage that Lisior may tarry, and Lessee’s insurers will not seek contribution from other
insurance a’iáliable to Lessor.

12.3.4 Contractual Liabiflty. Liability Insurance policies shall contain contractual liability coverage,
for Lessee’s indemnit~6bIigati&ns under this Lease, to the extent covered by customary contractual liability
insurance coverage. Le~eé’s failure to obtain such contractual liability coverage shall not relieve Lessee
from any indemnity obligiiTàn underthis Lease.

12.3.5 Severability of Interest. Liability Insurance policies shall contain a clause clarifying that,
except with respect to coverage limits, the insurance applies separately to each insured and that the policy
covers claims or suits by one insured against other, to the extent customarily covered by liability insurance
policies.

12.3.6 Notice to Lessor. All policies required hereunder shall be written to provide not less than
sixty (60) days prior Notice of cancellation or material change to Lessor.
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12.4 Waiver of Certain Claims. Notwithstanding anything to the contrary contained in this Lease,
Lessee and Lessor each waive any right of recovery against the other party and against any other party
maintaining a policy of property insurance with respect to this Lease or the Premises, for any loss or damage
sustained by Lessee or Lessor, as the case may be, that is covered by any policy of property insurance
maintained (or required to be maintained under this Lease) with respect to the Premises, or the contents of
the same or any operation in the Premises, whether or not such loss is caused by the fault or negligence
of Lessor or its agents, directors, employees or officers, or is caused by the fault or negligence of Lessee
or its agents, directors, employees or officers.

12.5 Waiver of Subrogation6 Lessee agrees to a waiver of any right t6itbrogation against Lessor
and their respective employees and agents by each insurer under each:lëquired policy described herein.
When required by the insurer, or should a policy condition not permit thëibssee to enter into a pre-loss
agreement to waive subrogation without an endorsement, Lessee shall notify~the insurer and request that
the policy be endorsed with a Waiver of Transfer of Rights of RecoVery Againstj:Others, or its equivalent.
Lessee will require of its contractors and consultants, by approj5Tiàte Written agreéThënts, similar waivers of
Lessor. This Waiver of Subrogation requirement shall notripply to any policy whiOhihciudes a condition
specifically prohibiting such an endorsement, or voicisZàoverage should the Le~S~e~ contractors or
consultants enter into such an agreement on a pre-loss ~asrs -—

12.6 Evidence of Insurance. - -

12.6.1 Upon execution of the Lease by Lessee, Les~ee~shall furnish Lessor with current
certificate(s) of insurance, executed by a dulflufhorized representativiuof each insurer, certifying that at
least the minimum coverages required herein are in-effect and specif~4n~that the liability coverages are
written on an occurrence form and that the coveragé~will-not be cancéllid, non-renewed or materially
changed by endorsement or through issuance of-other policy(iis) of insurance without 60 days advance
written notice to Lessor. - -

12.6.2 Prior to cothrnencir5~ Work at the Preri-i!ses, Lessee shall furnish Lessorwith a certificate(s)
of insurance, executed byaduly authorized representétive pf each insurer, showing compliance with the
insurance required under Section 12.1;7 above.

12 6 3_WponJipal acdèpfince ~fihe tonstruction and pnor to the use or occupancy of any
lmprovemenfs~Lei~ee~hall furnish Lessor with atertificate of insurance executed by a duly authorized
representative of each ihauier, showing compliance with the insurance required under Section 12 1 8
above:HL~z

12.&&uLessee shall piG~ide certTfied copies of all insurance policies required above within 10 days
of the Lessor’s-Written request fOi~said copies.

12.6.5 Failciuiof Lessor to demand such certificate or other evidence of full compliance with these
insurance requiremer~tiZbr_faflUre of Lessor to identify a deficiency from evidence that is provided shall not
be construed as a waivth~bf Lessee’s obligations to maintain such insurance.

12.6.6 The acceptance of delivery by Lessor of any certificate of insurance evidencing the
required coverages and limits does not constitute approval or agreement by the Lessor that the insurance

6 This Section is subject to continuing review by Lessee.
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requirements have been met or that the insurance policies shown in the certificates of insurance are in
compliance with the requirements of this Lease.

12.7 Deductibles, Retentions and Co-Insurance. Lessee is solely responsible for any loss or portion
of loss not covered by the insurance required herein by reason of the application of any deductible, self-
insured retention or co-insurance provision of the respective policy(ies), or due to policy limits or exclusions.

12.8 Failure to Maintain Insurance.

12.8.1 Failure to maintain the required insurance may result in a Default-of this Lease at Lessor’s
option after the giving of written notice to Developer and opportunity Io~raure of not less than ten (10)
Business Days. If Lessor is damaged by the failure of Lessee to rnair~tä[ninsurance as required in this
paragraph, then Lessee shall bear all reasonable costs properly attributabl&tOthat failure.

12.8.2 Lessor shall have the right, but not the obligatioh~to prohibit Lessew&any of its contractors
from entering the Premises until Lessee has provided certificates oröther evidence tftaflnsurance has been
placed in complete compliance with these requirements_~rTd such certificates have bèeh-approved by the
Lessor.

12.8.3 If Lessee fails to maintain the insurance as setjàrib-hereiW;Lessor shall have the right, but
not the obligation, to purchase said insurance at Lessee’s expsfith1 In no event shall Lessor be liable for
payment of premiums due under any policyissued to Lessee b9iieason of Lessor being added as an
insured’ as required herein.

12.9 Additional Insurance. Lessor reser~es thezright to require ditional kinds or amounts of
insurance as may be mutually agreed from time to time Lessee shall periodically, but not less frequently
than once every three (3) years, reevaluate the s6opeof risks ouvered and the limits of its insurance and,
if commercially reasonable, 6crëà~d such coverage oi limits in order to provide coverage for Lessee’s and
Lessor’s protection for risks and limits that a prudent business person would provide for property being put
to uses similar to those blthe Premises:

12.10 No Representatioii Lessorfthakesno reprelentation that the limits of liability required to be
carried by Lessee pursuant to this Article 12 are acte_giiate to protect Lessee If Lessee believes that any
of such insur~hcet~ie?age is inadequate, Lesse&shall obtain such additional insurance coverage as
Lessee deêhis adequ~fëätLessee’ssoJe expense. No approval by Lessor of any insurer, or the terms or
conditiolIsof any policy öiany coverage or amount of insurance or any deductible amount shall be
constriiédEasa representatiotiZb~y Lesso(äf the solvency of the insurer or the sufficiency of any policy or
any cover èEor amount of iñiqrance -~r deductible, or to limit Lessee’s contractual obligations and
liabilities, andiFessee assumes frill risk and responsibility for any inadequacy of insurance coverage.

ARTICLE 13:
LOSSES AND LOSS PROCEEDS

13.1 Notice. If either party becomes aware of any Casualty or any actual, threatened, or contemplated
Condemnation, then such party shall promptly Notify the other.
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13.2 Effect of Casualty.7 If any Casualty occurs, then: (a) no Rent shall abate; (b) this Lease shall
not terminate or be impaired; and (c) Lessee shall Restore with reasonable promptness regardless of cost
or the amount of Property Insurance Proceeds subject to terms of this Section 13.2. Lessee shall be
responsible, using its own or borrowed funds, to pay for any difference between the estimated cost to
Restore the Improvements and the amount of the Property Insurance Proceeds provided that such Property
Insurance Proceeds shall be received by Lessee and are approved for use by Leasehold Mortgagee for the
Restoration as set forth in Section 13.3 below. If the Casualty occurs within the last ten (10) years of the
Term then Lessee shall use commercially reasonable efforts to determine whether such Casualty is a
Substantial Casualty within ninety (90) days after the occurrence of such Cas!.Ja]ty, or within such additional
time as may be reasonably required under the circumstances and shaLfr&fiptly Notify Lessor as to
whether the Casualty is a Substantial Casualty ( Substantial Casualty1siotice ) If (a) the Casualty is a
Substantial Casualty and occurs within the last ten (10) years of the3€rnv1_or (b) Leasehold Mortgagee
does not approve the use of the Property Insurance Proceeds fQ[_the Re~tdration then in either case,
Lessee may by Notice to Lessor terminate this Lease effective thirty (30) dãVibfter such Notice In the
event that Lessee elects to terminate the Lease pursuant tp:this_Section 13 2 ~the Property Insurance
Proceeds shall be disbursed in the following order of priority_(ã) firstjto Lessee to pâ5’ the cost of removing
the destroyed Improvements and all debris remaining froiti’the Casualty and any otheLobhgations prior to
surrender of the Property under this Lease (b) second±t6Lessee (subject to the rightsbfãi4y Leasehold
Mortgagees) up to the Market Value of the Leasehold Estiflis of the date of the Casualt~r and (c)then
to the extent if any, of any remaining Property Insurance Prodeeds lo Lessee (subject t&the rights of any
Leasehold Mortgagees) and Lessor respectively in the proportiöffihat the duration of the Term remaining
at the date of the Substantial Casualty (determined as if the Ter?n_Were to continue until the Scheduled
Expiration Date) bears to the duration of the full-Term For purposes bfzfurther clarification said proportion
to Lessee shall be a maximum of one-thirteenth based upon a 75-year term

13 3 Adiustment of Claims Use of PropertyinsuranàëProceeds Unless Lessee has validly elected
a CasualtyTermination Lessee shall have the soleThght ánd authbrit~ito adjust any insurance claim subject
to rights of any Leasehold Mort~ä~ee The PropeEtyinsurance Proceeds shall be disbursed (a) in the
case of an Immatenal Loss to Lesse~e,_to be held in trust to be applied first for Restoration and (b) in the
case of any other Casualty, to Depd~itory or the first-position Leasehold Mortgagee, if required by such
Leasehold Mortgagee to be_released in installments foiEftestoration To obtain each such disbursement
Lessee shall deliver to Depo~itow or thuirst-pqsition Lea~ehold Mortgagee if required by such Leasehold
Mortgagee ~

13—3 1 Archit&cts~Cerificatj~A certificate of Lessee s licensed architect confirming that in such
architect ~ professional judgThènt (a) the sum then being requested is then properly due and payable to
conträ6toi~~_spbcontractors orather Per~Th~s for Restoration (b) Restoration is proceeding in substantial
compliance ‘A’ith the appIicable~5lans and specifications and otherwise satisfactorily (c) the sum being
requested dOiinot exceed thi’uamount then due and payable (d) except in the case of the final
disbursement of F~1storation Fuflds the remaining Restoration Funds after disbursement are reasonably
anticipated to suffi&êJto__pay forjhe remaining Restoration yet to be performed and (e) in the case of the
final disbursement of Restoration Funds Lessee has completed Restoration and obtained a temporary
certificate of occupancy forthe Restoration to the extent required by Law, and delivered (or simultaneously
delivers in exchange for pWyment) final lien waivers from all Persons otherwise entitled to claim a Prohibited
Lien because of the Restoration;

7 This Section is subject to continuing review by Lessee and its lender.
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13.3.2 Lien Waivers. Progress lien waivers for Restoration completed and paid for through the
date of the preceding disbursement; and

13.3.3 Other. Such other documents, deliveries, certificates and information as Depository
reasonably requires.

13.4 Substantial Condemnation.8 If a Substantial Condemnation occurs, then this Lease (except as
it relates to allocation of the Condemnation Award) shall terminate on the Condemnation Effective Date.
Rent shall be apportioned accordingly. The Condemnation Award shall be paid in the following order of
priority: (a) first, Lessee (subject to the rights of any Leasehold Mortgageeiflhall receive such portion of
the Condemnation Award up to the Market Value of the Leasehold Estate tàndemned at the Condemnation
Effective Date, (b) second, Lessor shall receive such portion of the reifiairiiiig Condemnation Award up to
the Market Value of the Fee Estate condemned at the Condemnation Effecifhi&Date, and (c) third, to the
extent of any remaining Condemnation Award, Lessee (subject to thetights of adyLeasehold Mortgagees)
shall receive the remaining balance of the Condemnation Awa~-1 -

13.5 Insubstantial Condemnation. If an Insubstantial Condemnation occurs, thenrãiiy Condemnation
Award shall be paid to Depository to be applied firsflai’-Restoratith in the same maTher-~s Property
Insurance Proceeds. Whether or not the Condemnation AwiEd is adé~date, Lessee shailjat its expense,
Restore in the same manner as Restoration upon Casualty.~FAhyiCondemnation Award remaining after
Restoration shall be distributed in the same manner as if it aro~eJrom a Substantial Condemnation that
affected only the part of the Premises takenZ~Ere -

13.6 Temporary Condemnation. A Temp&aTh7condernnation shaÜ ?jdtierrninate this Lease or excuse
Lessee from full performance of its covenants orany oth obligations h&eunder capable of performance
by Lessee during the period of such Temporary Gbndernnitioh1but in suth case Lessee shall receive any
Condemnation Award for thc_Ternporary Condemnation (to the ëictent applicable to periods within the
Term). -

13.7 Immaterial LossFlf an lmrffaterial Loss occurs, then Lessee shall receive any Condemnation
Award in trust to be applied-fii~stto Re~’tàration. Lessee shall Restore in accordance with this Lease. After
Restoration Lessor shall receiVe an~i?èinaining Condemnation Award

13.8 Surréñder. ifihi~:Lease isltérminated as a~result of a Condemnation, Lessee shall surrender the
Premises in accordancé~ftlflhe appliàThbIe surrender provisions of Article 23, and Lessor and Lessee shall
thereafter be relieved of an~ifurther obligation under this Lease.

ARTICLE 14:
LESSOR’S RESERVED RIGHTS

14.1 InspectionsJ3ijbjec5fjo notice requirements that are specifically provided herein, Lessor and its
agents, representatives, aricidesignees may enter the Premises in cases of emergency, or upon reasonable
Notice during regular buiiness hours, to: (a) ascertain whether Lessee is complying with this Lease
(including the review of Lessee’s records, contracts and/or Subleases pertaining to the Premises); (b) cure
Lessee’s Defaults, in accordance with this Lease; (c) inspect the Premises and any Construction;
(d) reserved; or (e) post notices of non-responsibility in accordance with the Lease; or (f) as reasonably
required in connection with any sale, re-entitlements, or for other reasonable purposes determined by

8 This Section is subject to continuing review by Lessee and its lender.
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Lessor. In entering the Premises, Lessor and its designees shall not unreasonably interfere with operations
on the Premises (provided that any such entry by Lessor into a Residential Rental Unit shall comply with
advance written notice requirements under applicable Law) and shall comply with Lessee’s reasonable
instructions. If Lessor desires to perform such tests, borings, and other analyses as Lessor determines may
be necessary or appropriate relating to (non)compliance with any Law or possible Hazardous Substances
Discharge, or to clean up any Pre-Existing Hazardous Substances Condition, Lessor shall Notify Lessee of
such request, and Lessor and Lessee shall work in good faith to agree upon a schedule for Lessor to
conduct such tests, borings, and other analyses that shall not adversely interfere with or disrupt Lessee’s
Construction schedule, or Lessee’s Permitted Use of the Premises, including~but not limited to, Lessee’s
tenants and subleases at the Project and upon completion Lessor shall proiW~tly restore the Premises to
the condition existing prior to such tests borings and other analyses, asáj5~licable

142 Other Entries by Lessor In addition to Lessors nghts underSedtEofl=14 I Lessor may enter the
Premises at any time (a) to take possession due to any breach that has he without cure under any
applicable cure period of any Event of Default under this Leasê~in the manner ilfbvided herein subject to
the rights of the Leasehold Mortgagee and (b) to perform in~ cdVenants of Lesiee that Lessee fails to
perform (subject to any applicable notice and cure periodi and the rights of the Leaiéhold Mortgagee)
Lessor may make any such entries hereunder without abatement of Rent and may takWstjch ?easonable
steps as required to accomplish the stated purposes In a15 ernergenc~LLessor shall have the right to use
any means that Lessor reasonably deems proper to open th~e~doors to the Improvement& Any entry into
the Premises by Lessor in the manner hereinbefore describddihall not be deemed to be a forcible or
unlawful entry into or a detainer of the Premises or an actual o(bonstructive eviction of Lessee from any
portion of the Premises (provided that any such entry by Lessor into i Residential Rental Unit shall comply
with advance written notice requirements un~1er ?Pplicable Law) N& frrovision of this Lease shall be
construed as obligating Lessor to perform any repãirsT alterations or imptoVements except as otherwise
expressly agreed to be performed by Lessor herein.

143 Water Oil Gas and Mineral Rights Subject to applicable Laws Lessor reserves to itself the sole
and exclusive right to all w~1& àil,:öis or other hydrocarbon or mineral substances and accompanying
fluids including all geothermal resoiir~es from the Land but Lessor shall not undertake any extraction of
such resources durin~ theTerm -

14.4 Easements.

t4~41 Less sf~ight to Orélit Licenses Permits Encroachments and Easements Subject to
Section_l_4 4 2 of this Lea ELessor sfiaHhave the right without payment to or charge from Lessee to
reservét&itself and to granfliOènses pèrniits encroachments or easements (collectively, Easements
to any PuiiOnor GovernmetftEàn over -under across and through the Premises to the extent such
Easements ~àrë~-deemed by Lé~isor to be necessary or convenient for the construction installation
operation maintenance, repair and replacement of (a) improvements (b) underground or overhead lines
and other transmi~iOn facilities and appurtenances for electricity, gas telephone, water sewage drainage
and any other servici3i~utilityf(c) rights of way, curbs pavements and other roadway improvements and
(d) landscaping whetfidi-zsèTving the Premises or other properties of Lessor or any other Person or
Government.

14.4.2 Limitations on Lessor’s Rights. Notwithstanding anything contained in above, Lessor may
only grant or relocate Easements if taking such action will not have a material adverse effect on the design
or use and enjoyment of Improvements and outdoor parks and passive recreation areas planned for or
existing on the Premises. Further, Lessor shall (or shall cause the grantee of such Easements to): (a) be
responsible for payment of all costs in connection with the granting of such Easements and the construction,
installation and restoration work in connection therewith; (b) carry out and coordinate such work with Lessee
so as to minimize disruption with Lessee’s use of the Premises; and (c) following any work relating to any
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Easement, restore the Premises to substantially the same condition as existed prior to such work. If Lessor
fails to perform its obligations under this Section 14.4.2, Lessee shall first notify Lessor of such non-
performance and the parties will negotiate in good faith to mutually agree upon the appropriate restoration
work, and upon such agreement, Lessee shall have the right but not the obligation to conduct such work
and/or pay such costs and, in such event, Lessor shall promptly reimburse Lessee for all costs so incurred
by Lessee not later than sixty (60) days after receipt of written invoice therefor.

14.5 Development. Lessee agrees that it will reasonably cooperate with Lessor in the event Lessor
desires to develop roads, sidewalks or other public improvements owned by~Lessor in the vicinity of the
Premises provided that such cooperation has no material adverse effect on thIPremises or Lessees use
of the Premises and such cooperation is at no cost to Lessee (unless othéI~Wise approved by Lessee)

146 No Light or Air Easement Any diminution or shutting offtf l~liEbr air by any structure now
existing or hereafter erected by or on behalf of Lessor or Lessor 5 Affiliate on land~ adjacent to the Premises
shall in no way affect this Lease shall not constitute a constütiveThviction oiThrounds for reduction or
abatement of Rent or otherwise impose any liability on Lessor -

147 General In addition to Lessors right title and interest as the fee owner in th&Lind Lessor also
shall have such rights as it may have as grantee benefitted party or other party other thirflhe fee owner
of the Land under any grants of easement covenants restribThOns Láñd Court orders an~d other recorded
instruments or maps encumbering or affecting the Land (for exãitiple and not by way of limitation rights of
Lessor as grantee under sewer or drainage easements on through Orwnder the Land)

ARTIC L ~i
LESSOR~S TRANSFER& -~

15 1 Transfer of Lessor’sintirest Lessee acknowledges that Lessor has the right to Transfer the
Fee Estate in accordance with Seötion 15 3 Lessee agrees that in the event of any such Transfer
(a) Lessee shall look soIél5~ to such trah~feree for the performance of Lessors obligations under this Lease
after the date of Transferàñd such transferee shall be deemed to have fully assumed and be liable for all
obligations of this Lease to be- j5erforgied by Lessor afterthe date of Transfer and (b) Lessee shall attorn
to such transferee —Lessee hereby~grees-tQ_cooperate at no cost to Lessee with Lessor in connection
with any Trarfafer-JEollowing any such Transfer Lessor shall deliver to Lessee a copy of the instrument
evidencing the transfe?ëbsàssumpliOi-i of liabilities and obligations of Lessor under the Lease

152= — a&ease of Lessor U~on any Tran~fer of the entire Fee Estate in compliance with this Lease the
grantor aut&hatically shall be freed and relieved from all liability (excluding liability previously accrued) for
performance ofzany covenants 6icobligations to be performed by Lessor after the Transfer provided that
such successo~ Loisor assumes ri writing Lessors present and future obligations under this Lease This
Lease shall bind Lës~br only while Lessor owns the Fee Estate, except as to any liabilities and obligations
accrued before the dätetf Tr&nrsfer of the Fee Estate

15.3 No Right of First Refusal/No Option to Purchase. If Lessor desires to Transfer the Fee Estate
during the Term, it shal[do so in full compliance with all Laws governing the County’s sale of real property
including, if applicable, an RFP or other public bidding process. If an RFP or other public bidding process
is utilized or required, Lessor shall give Lessee written notice of Lessor’s intent to Transfer the Fee Estate
at least thirty (30) days prior to issuing such RFP or commencing such public bidding process. Lessee
understands and agrees that nothing in this Lease grants Lessee an option or right of first refusal to
purchase the Fee Estate from Lessor.

35 -



Kapolei Parkway, Lots 6 & 7
Lease

ARTICLE 16:
REGULATORY PROVISIONS

16.1 RESERVED

16.1.1 RESERVED

ARTICLE 17:
LESSEE’S TRANSFERS

17 1 Lessee’s Transfer Right Except as provided in Article t8~r1~Article 19 Lessee shall not
Transfer this Lease or the Leasehold Estate, whether or not to an Affthate *ithbut the prior written consent
of Lessor, which consent shall not be unreasonably withheld cor5ditioned, Oi~delayed Lessee agrees
however that it shall be conclusively presumed to be reasonablifor Lessor to withhold its consent unless
the following have occurred (A) Lessors receipt of reasonably sati~factory evidenc5ithat (i) Lessee is not
in Default under this Lease or if Lessee is in Default that the transferee undertakè~1o cure any such
Default to the reasonable satisfaction of Lessor (v)thê~tontinueCoperation of the Premises after the
Transfer shall comply with the provisions of this Lease (vi) theiransfetee has the financial capability and
resources to operate and maintain the Premises as required b~this Lease (iv) either (a) the transferee or
its property manager has the experience reputation manageriahand operational skills to operate and
maintain the Premises (b) the transferee agrees to retain a propéit%manager with the skills expenence
and record described in clause (a) above effecive as of the datedf_the Transfer or (c) the transferor
Lessee or its property manager will continue tortiartage the Premises~br another property management
company reasonably acceptable to Lessor will rnana~ the Premises for at least one year following the
Transfer (v) the transferee is not delinquent in any tax pa9hT~flts_aftd does not have pending against it any
charges of and does not have ayecord of material buflding cddi~violations or complaints concerning the
maintenance upkeep operation and regulatory ag~àement comphance of any of its projects as identified
by any applicable local state or fede~al regulatory ä~encies, and (vi) the transferee is not in arrears or
noncompliance with any~obligations to the Government and is in good standing with respect to other
Government agreement& (B) the exe~ution by the traiisferee and delivery to Lessor of an assignment
document specifically statin~ th_at the-Transfer is made iObject to all terms covenants and conditions of
this Lease and all_such terms t~ovenáhts-andboriditi6ns in this Lease shall be specifically assumed and
agreed to py_thi fràniferee along_with suchThther documents reasonably requested by Lessor in
connection with the Tr~n~fer-_and (~ ?èceipt by Lessor of all fees and/or expenses then currently due and
payable-to Lessor by Lesseiras set fo?th nthis Lease It is hereby expressly stipulated and agreed that
any TiaT~sfer in violation of thisizSection_17—1-shall be null void and without effect shall cause a reversion
of title to Le~tee, and shall beiñëffective tO relieve Lessee of its obligations under this Lease The written
consent of Le~i~ZLtO any Transfér~f this Lease or the Leasehold Estate shall constitute conclusive evidence
that the TransfdiEi~-not in violation of this Section 17 1 Upon any Transfer by Lessee that complies with
this Lease, Lessee~haI] be fully released from its obligations hereunder to the extent such obligations have
been fully assumed fl Writing bythe transferee except for (x) any obligation to hold and apply Restoration
Funds held by Lessee at tftWdate of the Transfer (unless transferred to the transferee) (y) any unperformed
obligations that arose ori~ccrued prior to such Transfer and all Legal Costs of any proceeding relating
thereto commenced befbre such Transfer for which the transferor is liable hereunder (unless specifically
assumed in writing by the transferee); and (z) any indemnity obligation under this Lease (unless specifically
assumed in writing by the transferee). Lessee shall pay all transfer and other taxes, if any, payable on
account of any Transfer by Lessee or any holder of any Equity Interest in Lessee.

17.2 No Partial Transfers. Except in the case of a Sublease permitted pursuant to Article 18 or a
Leasehold Mortgage permitted pursuant to Article 19, in no event shall Lessee be permitted to Transfer
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less than its entire interest in this Lease or the Leasehold Estate, and Lessor may elect in its sole discretion
to deny consent to any such partial Transfer.

17.3 Notice of Transfer. If Lessee desires Lessor’s consent to any Transfer, Lessee shall Notify Lessor
in writing, which notice shall include (a) the proposed effective date of the Transfer; (b) the material terms
of the proposed Transfer; (c) a copy of the signed purchase and sale agreement or other agreement
between Lessee and the proposed transferee; (d) current financial statements of the proposed transferee
certified, compiled or reviewed by an independent certified public accountant for the fiscal year most
recently ended, and business credit, personal references and business history-of the proposed transferee;
and (e) such other reasonable information in connection with the propo~Wd~-Transfer as Lessor shall
reasonably request.

17.4 Expenses. Within ten (10) days following demand, Lesseethall?eirnburse Lessor for Lessor’s
reasonable costs (including attorneys’ fees) incurred in reviewin~ and apfroving or disapproving, or
otherwise consulting with respect to, any Transfer. -z~- --

ARTICLE-18: - -

SUBLEASESZEZ

18.1 Residential Tenants.

18.1.1 Residential Spaces. Less€eFacknowledges and a~ées that the Premises are to be
primarily held, developed, managed and operated i&at’housing projeôt” ~,itbin the meaning of Section 8-
10.20 of the Revised Ordinances of Honolulu (ROHJ á~an,ended, in acãortiance with and subject to the
provisions of the Development Agreement and thLs Lease re~arding Residential Rental Units for Qualified
Tenants at Affordable Rents anchappurtenant facilitiesrj -

18.1.2 RepresentãtionsWafranties, and Covenants. Lessee further represents, warrants and
covenants as follows:

(a) Each Rë~idential eritaLUnit shall bea Dwelling Unit as defined in ROH §8-10.20(a).
They will bflnd réfriainzsimiLarl/constructed and each Residential Rental Unit will

:-t~r~ facilities-for living, sleéjing, eating, cooking and sanitation for a single person
or ãiamily which~VvflLbe and remain an independent living unit complete, separate and
distinct fñirn otherRè~idehtial Rental Units and will include and will continue to include

- F- a sleepiiigThrea, at le~st one bathroom, and a single kitchen (as defined in ROH
§ 8-10.20(ãj) equipped with a cooking range, oven, range hood, solar water heater,
refrigeratorEamd sink, provided such solar water heaters may serve multiple Dwelling

~FFUnits and may be located on a floor of a building instead within each Residential Rental
- ~Unit The Pi~mises shall not be used as a hotel, motel, dormitory, fraternity or sorority

htfuse, coOining house, hospital, nursing home, sanitarium, or rest home, or in any
maWn~iJn contravention of applicable law.

(b) TheResidential Rental Units shall at all times comply with all Federal and State
Affordable Housing Requirements applicable thereto, including requirements
established by such programs affecting both income limitations and allowable rent
levels in respect of such residential units; provided, however that no Qualified Tenant
in any Residential Rental Unit shall be required to make a payment toward rent in
excess of the limits established by this Lease for such Residential Rental Unit. In the
event of a conflict between the requirements of this Lease and any Federal and State
Affordable Housing Requirements, the latter shall control. Upon the expiration of any
Federal and State Affordable Housing Requirements, the requirements of this Lease
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shall remain in place and shall control for the balance of the Term. Nothing in this
Lease shall preclude or be interpreted or deemed to prohibit Qualified Tenants from
applying for and receiving rent and other subsidies that shall, as applicable under any
program concerning such rent or other subsidies, subsidize or be in addition to the
Affordable Rents specified in this Lease.

(c) For the Term, subject to any applicable Federal and State Affordable Housing
Requirements, all of the Residential Rental Units shall at all times be rented to and
occupied by Qualified Tenants at the Affordable Rents specified herein.

(d) Lessee shall establish a system to determine preferebEiszby lot in the event the
number of eligible applicants exceeds the numbeTof Residential Rental Units
available. The Residential Rental Units shall otherwEsite rented or held available for
rental, on a first-come first-served basis to meh~berióFthe general public who are
Qualified Tenants, on a continuous basis, ãffd may fibTbe converted to owner-
occupied condominium units or other nqri-rental_use. In renting Residential Rental
Units to Qualified Tenants, the Lesseerwill not otherwise ~i preference to any
particular protected class or group ~é5?cept Lessee may granij5?eferences for the
following: -

(1) Persons displaced by governmeritãction, provided that their tenant application is
submitted between (a) the date of the initial displacement notice and (b) six (6)
months after the actual displacement action, supported by sufficient
documentation of sUch displacement; HE-

(2) For residential units designated as accessible for persons with mobility visual
hearing and/or mental irnpairn~eh~ households containing at least one person with
such impairment will have-first priority fdr-those units. No special priority shall be
given among such applicahts based uporithe specific type(s) of impairment of the
hoirsehöldtriember; and, F

(3)As may be réluired by any applicable Federal and State Affordable Housing
Reiremen/or this Lease. - -

_~~e•~rLessee shall-rent the iinitsin-a&ordance with a rental program approved by the
L~S~àr~whichtèhtal program may be amended in writing upon mutual agreement of
Lesá~iEand the Lêisor from time to time, and which shall be incorporated by reference

- - - herein atitibinding up~ônLessee Such rental program shall establish

U*Z (1) Requir~rnents and procedures for reviewing applications, evaluating applicants,
determining eligibility as a Qualified Tenant, selecting renters and renting to
Qualified-Tenants.

(2)tAsysfem for determining preferences by lot, in the event the number of Qualified
-ThWants exceeds the number of Residential Rental Units available.

(3) A description of how the rental program will ensure compliance with all applicable
laws and standards relating to the rental of real property.

(4) Affordable Rent for each Residential Rental Unit, based on unit type, household
size, and income level.

(5) In establishing the Affordable Rent, the HUD AMI for the following household sizes
shall apply, based on the Residential Rental Unit type to be rented:
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Unit Type Household Size
Studio 1-2 persons
1 bedroom 1-3 persons
2 bedroom 2-5 persons
3 bedroom 3-7 persons
4 bedroom 4-8 persons

(f) For the Term, Lessee shall obtain, complete and maintain on file (i) at the time of initial
occupancy of any Residential Rental Unit, (U) upon the vacpncy and re-occupancy of
any Residential Rental Unit and (Hi) at least once annuaJl7~n income certification in
a form approved by the Lessor, an example of whichff?àttachèd hereto as Exhibit C,
which shall be subject to independent investigatioFWand verification by the Lessor
Lessee shall verify the information submitted bfeac[fQüalified Tenant at the time of
submission including taking for other than Siötion 8 of the Housing Act certificate or
voucher holders, the following steps as part of the verificatiöñ process by Lessee (1)
either (A) obtain a federal income tax return for such Qualified Tenant for the most
recent tax year, and/or (B) obtain awritten verification of erñployrnent from such
Qualified Tenants current employer, or (2) if sjch Qualified Tenafifis-not employed
and has no tax return obtain other ~irification of such Qualified Tdhãnts source of
income Lessee shall file with Lessor a dërtificat&of ci~ntinuing progratn compliance in
a form approved by the Lessor an exam ple~dfivhich is attached hereto as Exhibit D,
on or before the first (1st) day of each Sepféiñber dunng the Term setting forth the
required information for the preceding calenda(ãi- fiscal year The books and records
of the Lessee pertainingt6thb incomes of Qualified -Tenants must be open to
inspection by any authorized repre~ehtative of the Lis~ar During any period that any
Federal and State Affordable Housing Requirementi are in effect Lessee shall be
deemed to have satisfied the requirements ofihis subparagraph if Lessee obtains
complete~ihd maintains on file income certification and other forms that comply with
the apØliOable Federal and State Affordable Housing Requirements and that contain
subitantially the~’%a~me information and certifications of compliance with such Federal
and State Affordable Housing Requirements that establish compliance with the
requiréIfl~htshereih~~>~

(g)Al~~ublease~~haIl ~e Ub~brdiriäte to this Lease and shall contain clauses among
— otr, whereirreach Qualified Tenant (i) certifies the accuracy of the statements

-- -- ma~e~~ègardin~ [*iusehold income and (H) agrees that the family income and other
eligibility7equiremintãsh~ll be deemed substantial and material obligations of the
tenancy öfzsuch tenant that such Qualified Tenant will comply promptly with all
requests f6? information with respect thereto from the Lessee and that the failure to
provide accijiate income information or refusal to comply with a request for information

irFJ~shall be deemed a violation of a substantial and material obligation of the tenancy of
~iUchtenanW

(h) lnàöhneThjion with all subleases of the Residential Rental Units tenants shall be
provid4d written disclosures of pre-existing uses in the surrounding community,
including activities such as:

(1) Cultural and religious events at the nearby Church

18.1.3 Affordable Rents. “Affordable Rent” means a monthly rent for a Residential Rental Unit
which does not exceed the maximum rent established for persons with the annual income level (as adjusted
for household size) necessary to qualify for that Residential Rental Unit, which shall be based upon
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guidelines published by the Hawaii Housing Finance and Development Corporation based on income levels
and limits established by HUD, adjusted for household income, Unit and family size, and utility allowances.
Affordable Rents may either be inclusive of tenant utility payments, or utility charges may be billed
separately from rent and paid directly by tenant. Notwithstanding the foregoing, with respect to Qualified
Tenants, if any, who are recipients of rent subsidies pursuant to Section 8 of the Housing Act (or any rent
subsidy or other HUD, State, or County program), if the contract rent for a Residential Rental Unit under
such program is greater than the Affordable Rent, the rent for such Residential Rental Unit may be such
contract rent.

18 1 4 Non-discrimination Lessee shall comply with the provisKiñ~bLany applicable federal
State or local law prohibiting discrimination in housing on the basis of racejcTeed color sex familial status
marital status, religion national ongin age (except as to age as may b&é5?~ressly provided herein) or any
other prohibited basis Lessee shall also comply with the provisions oFãny ä~plicable federal State or local
law prohibiting discrimination on the basis of race creed color sex familial sfatOs marital status religion,
national origin age or any other prohibited basis in connectián with the emplO9Thent or application for
employment of persons for the Construction operation and rtithha~ement of the Premises Lessee further
agrees not to refuse to lease a Residential Rental Unit offered for rent or otherwisétdiscriminate in the
terms of tenancy solely because any tenant or prospectiVe tenant is the holder of a certifidate or a voucher
under Section 8 of the Housing Act or any successoflegi~lation

181 5 Condition of the Premises Lessee agrees that ti5?oughout the Term it shall (1) maintain
the Premises in good repair and condition in_accordance with applicable County codes and the Uniform
Physical Condition Standards set forth in 24 CFR Part 5, Subpart 0 áfãmended (2) maintain and operate
the Premises to provide decent safe and sánitaty housing includinWtFie provision of all essential and
appropriate services maintenance and utilities and~(3~tôrnply with the lé~d-based paint regulations set
forth in 24 CFR Part 35, as amended.

18 1 6 Covenants to Run with the Propertyr-_ Termination of Covenants Lessor and Lessee
hereby covenant and agreA~that thébovenants set f&th herein th~t govern the use and occupancy of the
Premises shall be and are covenants_running with the Land for the Term and shall be binding upon all
subsequent lessees of tft&Premises for such Term and are not merely personal covenants of Lessor and
Lessee Lessee hereby agrees that any and all requirements of State Laws to be satisfied in order for the
provisions of this Lease to constitute reitrictipn≤~and cd~venants running with the Land shall be deemed to
be satisfied in fUll affdEthat any re~uirements Of ~rivileges of estate are intended to be satisfied or in the
alternate iliât an equitable servitud&Itas been created to insure that these restrictions run with the Land
For the Të?m each and evèrycontract deerd or other instrument hereafter executed conveying the Premises
or porfibWthereof shall expre~silq provide that such conveyance is subject to this Lease, provided however
the covertãhts contained hereiiiihall surviS’e and be effective regardless of whether such contract deed or
other instrutiiirit_ hereafter exéëbted conveying the Premises or portion thereof provides that such
conveyance is bject to this Leã~e

18 1 7 RealPThperty md General Excise Tax Exemptions Lessee shall be responsible for paying
and discharging all rearfr~oj5e~ty taxes for the Premises payable or accruing during the Term Based on the
recordation of this Lease~Cessee may file an application or claim for exemption from the assessment and
payment of real property taxes, including any claim for exemption subject and pursuant to ROH §8-10.20
and §8-10.21, relating to low-income rental housing, and the County agrees to process such application in
the ordinary course subject and pursuant t~ the requirements of §8-10.20 and §8-10.21. Lessee
understands that Lessee must file for such exemption annually and that the County shall not be responsible
or liable for Lessee’s failure to timely file for such exemption on an annual basis.

Pursuant to Hawaii Revised Statutes Section 46-15.1, Section 201 H-36, and Section 237-29, the County
may certify for exemption from general excise taxes any projects which meet the requirements of said
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statutes. The County will work with Lessee to issue such certifications provided that the requirements under
said statutes and applicable laws are met. Lessee understands that Lessee is responsible for preparing
and filing any exemption request and that the County shall not be responsible or liable for Lessee’s failure
to file for such exemptions. Lessee further understands that such exemptions are subject to all laws and
rules applicable thereto.

The exemptions from real property taxes and general excise taxes currently available are subject to change
by legislative or administrative action.

182 Commercial Spaces To the extent permitted under Federal Stãte~and Municipal Affordable
Housing Requirements Lessee may designate certain spaces withirL-the Premises for commercial
purposes Lessee with the consent of Lessor shall have the right tc5iUblease each such commercial
space in the Premises to a commercial tenant at such rents and oniüch të’ñiisas may be determined by
Lessee in its sole discretion provided that any such commercial sub[ease shall be subordinate to the terms
and conditions of this Lease Lessee shall have the right t&%ublease each öbtnmercial space in the
Premises for any use that is permitted under applicable Laws including but not limited to day-care and
preschool facilities retail use work space etc provided that Lessee makes no representation or warranty
regarding any commercial tenant and/or any use that maybe available at the Project froñfliméto time

18 3 Recordkeeping The financial records of the Prethises&ek be maintainid by Lessee in
accordance with recognized industry-accepted accounting principles consistently applied In addition to
records and information required to be collected prepared maintained and reported pursuant to federal
and State Laws and this Lease Lessee shälI~provide the followin~Zto Lessor at Lessors reasonable
request

• access to the books of account for the Premises -~ - —

• records pertaining to th&Residential Rental Units
• annual operating statui*ents for the Project
• certified financial statements for the Project (provided that audited financial statements for the

Project will be provided if so required for Lessee to qualify for exemptions under applicable
Laws) and - -

• annual operating budget for the Eroject - - --

ARTICLE 19
LEASEHOLD MORTGAGES

19 1 Lea~ehold Mortgage rjNotwithstanding anything in this Lease to the contrary Lessee shall have
the absolute äñtLunconditionarright without Lessors consent to execute and deliver a Leasehold
Mortgage at anitithe and from time to time during the Term The execution and delivery of a Leasehold
Mortgage by Lessdijhall not bè deemed to constitute such an assignment or transfer of this Lease that
would require Lesseel6obtaifi Lessors consent under Article 17 under this Lease Foreclosure of the
Leasehold Mortgage (oiZth~y bona fide sale or assignment in lieu of foreclosure) whether by judicial
proceedings or by virtufti6f any power contained in the Leasehold Mortgage, shall not require the consent
of Lessor and shall not constitute a breach of any provision or a Default under this Lease. Upon such
foreclosure, sale or conveyance, and provided that (a) such purchaser or assignee expressly assumes and
agrees to be bound by and to observe and perform all covenants and obligations of the lessee under this
Lease from and after the effective date of such conveyance, and (b) a copy of such fully executed
assignment and assumption agreement is provided to Lessor, Lessor shall recognize such purchaser or
assignee (or Leasehold Mortgagee or its designee) as the lessee hereunder. Any such purchaser or
assignee (other than the Leasehold Mortgagee or its designee) who has acquired title to this Lease by way
of foreclosure or assignment in lieu thereof may only assign its rights under this Lease, other than by way
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of mortgage, in compliance with Article 17 hereof. Lessor shall not be required to join in, or ~subordinate
the Fee Estate to,” or to subordinate Lessor’s interest under this Lease to, any Leasehold Mortgage, but
shall execute and deliver such estoppel certificates and other certifications as any Leasehold Mortgagee
shall reasonably require.

19.2 Protection of Leasehold Mortgagee. In the event Lessee subjects the Leasehold Estate to a
Leasehold Mortgage, the provisions of this Article 19 shall apply with respect to such Leasehold Mortgage:

19.2.1 Concurrent Notices. Lessor shall, upon serving Lessee witbi~any Notice pursuant to the
provisions of this Lease or other communication which may adversely affectilie security of a Leasehold
Mortgagee, including but not limited to any Notice of Default concurrentl~ ~erve a copy of such Notice or
other communication upon each Leasehold Mortgagee

192 2 Right to Cure Each Leasehold Mortgagee and eSch Equityliwestor shall have the right
but not the obligation at any time prior to termination of this Le~ie arid without riEa2rnent of any penalty to
pay all Rent due hereunder to effect any insurance to pay any taxè~ or assessment&to make any repairs
or improvements to do any other act or thing required olLessee under this Lease anti to do any act or
thing which may be necessary and proper to be ddñètin the performance and obsètvance of the
agreements covenants and conditions of Lessee under this Lease touprevent termination of this Lease
provided that no Leasehold Mortgagee shall have any duty obligatidl-1 or liability under this Lease prior to
the time of its entry and physical possession of the Premises or ~öquisition of the Leasehold Estate Any
of the foregoing done by Leasehold Mortgagee or the Equity lnvè~tãr as applicable shall be effective to
satisfy the obligation of Lessee under this Lease—and Lessor shall acEëFit such performance with the same
force and effect as if the same had been donët5~yLes_see No action b~y_Lessee or Lessor to voluntarily
cancel or surrender (except in accordance with_the terrnsterein) or materially modify the terms of this
Lease or the provisions of this Article 19 shall be binding~ujibn ? Leasehold Mortgagee without its prior
written consent.

192 3 Cure Period NotWithstanding anything in this Lea~e to the contrary if any Event of Default
shall occur which pursuintto any provi~.ion of this Lease entitles or purportedly entitles Lessor to terminate
this Lease Lessor shall FiaVe no right to terminate this Lease unless (a) Lessor shall have given written
notice to the Leasehold Mortgá~ee of Lessees Default md stating Lessor’s intent to terminate this Lease
and (b) either (i) in the event of_i_Mohbtai5Lpefault,_the Leasehold Mortgagee shall not have cured such
Monetary Default4~~ithirj~ thirty (30)jdays after the suivice of such written notice or (u) in the event of any
other Default under thi~ Lease suiEeptible of being cured by the Leasehold Mortgagee the Leasehold
Mortgagee fails to commenc5& within sixty-(60) days after the service upon the Leasehold Mortgagee of
such ‘kritten notice the cure of~such Defiu1f-~and diligently pursue to completion the cure of such Default,
provided, however that in thi~E ent of_i Default under this Lease which consists of the existence or
nonpayment of a hen such Deffihilt shall be deemed to be cured if within such 60-day period the Leasehold
Mortgagee shallhave commence~d foreclosure and shall thereafter diligently pursue such proceedings to
completion or sh~ILhave comrñénced and shall thereafter diligently pursue steps to obtain title to the
Leasehold Estate by#i~ans of an assignment in lieu of foreclosure If any such Default susceptible of being
cured by the LeaseholdFMcWtgagee cannot be cured by the Leasehold Mortgagee without the Leasehold
Mortgagee first obtaining;$bssession of the Premises or title to the Leasehold Estate or if the Default is not
susceptible of being cufed by the Leasehold Mortgagee, such Default shall be deemed to be cured if:
(A) within sixty (60) days after the receipt by the Leasehold Mortgagee of such written notice, the Leasehold
Mortgagee shall have commenced foreclosure and thereafter diligently pursue such proceedings to
completion, or (B) the Leasehold Mortgagee commences, within such 60-day period, and thereafter
diligently pursues, steps to obtain title to the Leasehold Estate by means of an assignment in lieu of
foreclosure. During the course of any such proceedings, such Leasehold Mortgagee shall pay or cause to
be paid all Rent as and when the same becomes due and payable under this Lease and shall perform all
other obligations of the Lease.
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19.2.4 Time Extensions. If the Leasehold Mortgagee is prohibited from commencing or
prosecuting foreclosure or other appropriate proceedings in the nature thereof by any process or injunction
issued by any court or by reason of any action by any court having jurisdiction over any bankruptcy or
insolvency proceeding involving Lessee, the times specified in Section 19.2.3 for commencing or
prosecuting foreclosure or other proceedings shall be extended for the period of the prohibition, provided
that the Leasehold Mortgagee shall have fully cured any Monetary Default and shall continue to pay Rent
as and when the same become due, and shall perform all other obligations of the Lease to the extent
possible without obtaining possession of the Premises.

192 5 New Lease Lessor agrees that in the event of termination Uf-this Lease for any reason
(including but not limited to any Default by Lessee or by reason of thedi~affirmince or reject hereof by
Lessee or any receiver liquidator or trustee of Lessee or its property)-~Le~sor, if requested by Leasehold
Mortgagee will enter into a new lease of the Premises ( New Leà~é ) WitWthe most senior Leasehold
Mortgagee requesting a new lease which new lease shall commence as of tW&date of termination of this
Lease and shall run for the remainder of the Term at the Rentänd upon the same terms covenants and
conditions herein contained and subject to the rights, if any of the Øarties then in pOääession of any part of
the Premises provided that (a) such Leasehold Mortgagee shall make written request Upon Lessor for the
new lease within sixty (60) days after the date such Leasehold Mortgagee receives written-Notice from
Lessor that the Lease has been terminated (b) such Leagehold Mortgigee shall pay to Li~ior at the time
of the execution and delivery of the new lease any and all sum~-includin~ Rent which would, at that time
be due and unpaid pursuant to this Lease but for its terminatioh7-and in addition thereto all reasonable
expenses, including reasonable attorneys-fees which Lessor ~hall have incurred by reason of such
termination (c) such Leasehold Mortgagee ihill perform and obser~i all covenants in this Lease to be
performed and observed by Lessee and shalllü?thel remedy any other cond Wons which Lessee under the
terminated lease was obligated to perform ithdef it~ terms to the extetft the same are reasonably
susceptible of being cured by the Leasehold Mortgagee arid (d)the lessee under the new lease shall have
the same right title and interest in and to the Premise~ as Le~~ had under the terminated Lease
immediately prior to its termination: Notwithstandin~ ahy provisiorito the contrary in this Lease any New
Lease made pursuant to this Sectidn’19 2 5 shall be prior to any Leasehold Mortgage or other lien charge
or encumbrance on the Pfèmises, t&the same extenras the prior Lease, and shall be accompanied by a
conveyance of title to th~ existing im~iovements (fre~of any mortgage lien change or encumbrance
created by Lessor) for a terrñThf-yearsTequal to the term of the New Lease subject to the reversion in favor
Lessor upon expiçation or sooher termiñätion of the New Lease The right to a New Lease pursuant to this
Section 19 2 5 shall sryive the teifdination of thi~Lease If a Leasehold Mortgagee shall elect to demand
a New Leas€ under this Se~tion 1 925=Lessor agrees at the request of on behalf of, and at the sole cost
and expense of LeaseholcFMortgage& toJnstitute and pursue diligently to conclusion any appropriate legal
remedy Or remedies to oust orr&move Less~e from the Premises and those sub lessees actually occupying
the Premis~,- or any part thbThof as designated by Leasehold Mortgagee and subject to any non-
disturbance ã~eements with sUbh sublessees actually occupying the Premises or any part thereof as
designated bjtiasehold Mort~agee and subject to any non-disturbance agreements with such sub
lessees Unless áñd until Lessdr has received notice from all Leasehold Mortgagees that the Leasehold
Mortgagees elect notzt&demättd a New Lease as provided in this Section 1925 or until therefor has
expired, Lessor shall noCâridel or agree to the termination or surrender of any existing subleases (except
if, after the giving of writt iTnotice to such subtenant and all Leasehold Mortgagees and an opportunity to
cure such default as sdt forth in such sublease, a default has occurred and is continuing beyond any
applicable cure period under an existing sublease) nor enter into any new sublease hereunder without the
prior written consent of the Leasehold Mortgagees. Notwithstanding the foregoing, nothing herein contained
shall require any authorized Leasehold Mortgagee to enter into a new lease pursuant to this Section 19.2.5,
nor to cure any Default of Lessee referred to above.

19.2.6 Lessor’s Consent. Lessor’s written consent, which shall not be unreasonably withheld, is
required for any assignment or transfer of the Leasehold Estate by any third party purchaser or assignee
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(other than Leasehold Mortgagee or its designee) which acquired its interest in the Leasehold Estate and
this Lease pursuant to a foreclosure (whether by judicial proceedings or by virtue of any power of sale
contained in any Leasehold Mortgage), or assignment in lieu of foreclosure. Lessor shall execute a written
consent to such transfer, or provide a written denial of consent (which will include specific reasons for
Lessor’s denying consent), within forty-five (45) calendar days of receipt of Leasehold Mortgagee’s written
request for such consent. If, in connection with Lessee’s financing of its interest under this Lease, a
prospective lender requests that additional or modified protections be incorporated into this Lease, Lessor
shall review and reasonably approve such requests and timely amend this Lease as necessary and
appropriate; provided, however, that such additions or modifications requested~a_re generally applicable and
utilized in financings of leasehold estates similar to the Leasehold Estate untierthas Lease and that such
requests do not materially and adversely affect Lessors rights or materially Fncrease Lessor’s obligations

19 2 7 Liability Limits In the event any third party orjeasëhold Mortgagee acquires the
Leasehold Estate upon foreclosure (whether judicial or non-judicial tn naturef&tby assignment in lieu of
foreclosure or acquires a leasehold estate in the Premises pursuafft to the teiiisof a new lease such
party as the new lessee shall be personally liable only for the obIi~ations of the Lei~ee under this Lease
(or if applicable the new lease) arising dunng the period of time that such party holdititle to the Leasehold
Estate created hereby (or, if applicable the new lease) &Td such pefsonal liability shall biThrnited to such
new lessee’s interest in the Premises.

192 8 Notice to Proceedings Lessor and Lessee shall givë-aThLeasehold Mortgagees Notice of any
arbitration, litigation or condemnation proceedings or of any pending adjustment of insurance claims as
each may relate to the Premises and any LOätehold Mortgagee shall have the right to intervene therein
and shall be made a party to such proceeding~ The Parties hereby consent to such intervention In the
event that any Leasehold Mortgagee shall not blect to intervene or become a party to the proceedings
such Leasehold Mortgagee shall receive Notice Of and a cop~of anyaward or decision made in connection
therewith.

-r ARTICLE 20
EQUIPMENt~LIENS

20 1 Lessee’s_Rights If at any fihie~c5F from time to time Lessee desires to enter into or grant any
Equipment Lieu thatbtherwise com~lies with thiiLaase, and provided that no uncured Event of Default has
occurred~and is continuihg then u~on Lessees request Lessor shall enter into such customary
documentation regarding tftejFinanced-FF&E as Lessee reasonably requests, providing for matters such
as (a)W~iver or subordinatiortof any righEto take possession of such Financed FF&E upon an Event of
Default (b)rwaiver or subordination of—any other nght title or interest in the Financed FF&E and
(c) agreementi~to enable the hbl?ler of such Equipment Lien to repossess such Financed FF&E if such
holder exercisesrimedies under its Equipment Lien

202 Required P?&I’isions9~or Equipment Liens If Lessee enters into any Equipment Lien then
Lessee shall (r) not file(SLcause or permit to be filed) such Equipment Lien as a lien against the Fee Estate
or any part of the Fee Estite, but Lessee shall be permitted to file or cause to be filed a fixture filing attaching
to Lessee’s interest in the Premises relating to any Financed FF&E; and (ii) cause to be inserted in the
documents for such Equipment Lien a provision to the following effect:

Notwithstanding anything to the contrary herein, this chattel mortgage, conditional sales
agreement, title retention agreement, or security agreement shall not create or be filed as a lien
against the Fee Estate.

44



Kapolel Parkway, Lots 6 & 7
Lease

ARTICLE 21:
QUIET ENJOYMENT

So long as this Lease has not been terminated, Lessor covenants that Lessee shall and may peaceably
and quietly have, hold, and enjoy the Premises for the Term, subject to the terms, covenants, conditions,
provisions and agreements set forth in this Lease, without hindrance or disturbance by or from Lessor or
anyone lawfully claiming by or through Lessor, and free of any encumbrance created or suffered by Lessor,
except Permitted Exceptions.

ARTICLE 22:
EVENTS OF DEFAULT; REMEDlEs~rtrr

22.1 Definition of “Event of Default”. An “Event of DefaultTh,eans tFià occurrence of any one or
moreofthefollowing: *

22.1.1 Monetary Default. If a Monetary Default otc5urs and continues for ten (10)-days after Notice
from Lessor, specifying in reasonable detail the amount tfrnoney not Raid and the nattir&ánd calculation
of each such payment. -F-

22.1.2 Prohibited Liens. If Lessee fails to comply withrallyobligation regarding Prohibited Liens
and does not begin to remedy such failure within thirty(30) days after Notice from Lessor and, thereafter,
diligently pursue such remedy to completion.Fr*

22.1.3 Bankruptcy or Insolvency. If Le~see dèa stodo busine~s as a going concern, ceases to
pay its debts as they become due or admits in writing thatltlsUnable to pay its debts as they become due,
or becomes subject to any Bankruptcy Proceetiing(bxcept ~arHnvoluntary Bankruptcy Proceeding
dismissed within ninety (90) dayszafter commenceh~int), or a custodian or trustee is appointed to take
possession of, or an att~pjiment, exé6ution or other judicial seizure is made with respect to, substantially
all of Lessee’s assetso Lessee’s interest in this Leasi (unless such appointment, attachment, execution,
or other seizure was involuntary and is contested with diIi~en~e and continuity and vacated and discharged
within ninety (90) days). *=~ - *— -- £

22.lAr-Ndñ?fitirfetary Default, If any other Nonmonetary Default occurs and Lessee does not cure
it within thirty (30) dayrafter- Notici~frorn Lessor describing it in reasonable detail, or, in the case of a
Nonmohetary Default that canhot, withiiue diligence, be cured within thirty (30) days from such Notice, if
Lesse~TiiILnot (a) within thiftST(30) days:fr&n Lessor’s Notice advise Lessor of Lessee’s intention to take
all reasonable~steps to cure subh*Nonmonetary Default; (b) duly commence such cure within such period,
and then dili~&itly prosecute sucticure to completion; and (c) complete such cure within a reasonable time
under the circurñ~tënces (not nedessarily limited to thirty (30) days).

22.1.5 OtheT~Events*~The occurrence of any other event described as constituting an “Event of
Default” elsewhere in this~iJeise, which default is not cured within the time frame described in such other
provision, or, if no cure period is described, than within the time frame described in Section 22.1.4.

22.2 Remedies. If an Event of Default occurs, then Lessor shall, at Lessor’s option (unless prohibited
by Law), have any or all of the following remedies, all cumulative (i.e., the exercise of one remedy shall not
preclude exercise of another remedy), in addition to such other remedies as may be available at law or in
equity or under any other terms of this Lease. Lessor’s remedies include:

22.2.1 Termination of Lessee’s Rights. Lessor may terminate Lessee’s right to possess the
Premises by any lawful means, in which case this Lease and the Term shall terminate, such date of

45



Kapolel Parkway, Lots 6 & 7
Lease

termination shall be the Expiration Date, and Lessee shall immediately surrender possession to Lessor.
Notwithstanding the foregoing, no re-entry or taking of possession of the Premises by Lessor under
Section 22.2.2 shall be construed as an election on Lessor’s part to terminate this Lease unless a written
Notice that this Lease is terminated is given by Lessor, or an order is secured stating that this Lease is
terminated. The effective date of termination of this Lease shall be as of the date set forth or provided in
the Notice or order, as the case may be.

22.2.2 Taking Possession. Lessor may re-enter and take possession of the Premises with
process of law, whether by summary proceedings (unless prohibited by Law)_or otherwise, and remove
Lessee (and all property of Lessee), with or without having terminated this Leaii7~nd without thereby being
liable for damages or guilty of trespass. This is intended to constitute an express right of re-entry by Lessor.
Except as expressly provided in this Lease or prohibited by Law, Lesse~Wr’and on behalf of itself and all
persons claiming by, through or under Lessee, expressly waives an9Tánd al[right of redemption provided
by any Law, or re-entry or repossession or to restore the operationãMhis Leis~if Lessee is dispossessed
by a judgment or by warrant of any court or judge or in case of ta-entry or rep6~ë~ssion by Lessor or any
expiration or termination of this Lease. No re-entry by Le~or, whether had o~=tak~n under summary
proceedings or otherwise, shall absolve or discharge Lesiee from liability under this~[ease. The terms
“enter,” “re-enter,” “entry,” and “re-entry,” as used in this-Lease, aréThot restricted to theiflechnical legal
meanings. -

22.2.3 Suits Before Expiration Date. Lessor may suë—för:damages and/or to recover Rent from
time to time at Lessor’s election; nothing in this Lease requires LessolEto wait until the date when this Lease
or the Term would have expired absent an Evebtof Default and a re~[ifting termination of this Lease.

22.2.4 Receipt of Moneys. No receipLof rTi6he~*by Lessor froth-Lessee after termination of this
Lease, or after the giving of any notice of termination of this Lèáse, shaH reinstate, continue, or extend this
Lease or affect any notice theretofore given to Leisee, cit waiv&L€ssor’s right to enforce payment of any
Rent payable or later falling_due,-& Lessor’s right t~têcover posse~sion by proper remedy, except as this
Lease expressly states othér~vise7it being agreed that-after service of Notice to terminate this Lease or the
commencement of suit otisummary ptöceedings, or after final order or judgment for possession, Lessor
may demand, receive, ahd boNect any thoneys due or thereafter failing due without in any manner affecting
such notice, proceeding, oi~dèi,-suit&~judgment, all such moneys collected being deemed payments on
account of Lessees liability -

Z?~2.5 No Waiver. No &iftire by Lessor to insist upon strict performance of any covenant,
agreement, term, or condition-of this Lease or to exercise any right or remedy upon a Default, and no
acceptãnaeof full or partial Reritduring ãöhtinuance of any such Default, shall waive any such Default or
such covenant, agreement, terinàr condition. No covenant, agreement, term or condition of this Lease to
be performed orzQom plied with I~=Lessee, and no Default, shall be Modified except by a written instrument
executed by Lea~or. No waivèTof any Default shall Modify this Lease. Each and every covenant,
agreement, term, ~hd condition bi this Lease shall continue in full force and effect with respect to any other
then-existing or subiè~iient Default of such covenant, agreement, term or condition of this Lease.

22.2.6 Receive~Lessor shall be entitled as a matter of right, by ox pafle order or otherwise, to
the appointment withourbond of a receiver of the Premises, and of the rents, revenues, income and profits
generated from the Premises, without regard to the value of the Premises or the solvency of any Person
liable for the payment of any monetary obligation under this Lease, and regardless of whether Lessor has
an adequate remedy available to Lessor under this Lease or under applicable Laws,

22.2.7 Damages. Lessor may recover from Lessee all damages Lessor incurs by reason of an
Event Default that occurs and is continuing beyond any applicable cure period, including reasonable costs
of recovering possession, re-letting the Premises, and any and all other damages legally recoverable by
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Lessor, and reimbursement of Lessor’s reasonable out-of-pocket costs, including Legal Costs. Lessor may
recover such damages at any time after the occurrence and continuation of an Event of Default beyond any
applicable cure period, including after expiration of the Term. Notwithstanding any Law to the contrary,
Lessor need not commence separate actions to enforce Lessee’s obligations for each month’s accrual of
damages for the occurrence and continuation of an Event of Default beyond any applicable cure period,
but may bring and prosecute a single combined action for all such Rent and damages.

22.2.8 Injunction of Breaches. Whether or not an Event of Default has occurred, Lessor may
obtain a court order enjoining Lessee from continuing any Default or from committing any threatened
Default. Lessee specifically and expressly acknowledges that damages rpay-iiot constitute an adequate
remedy for any Nonmonetary Default.

22.2.9 Continue Lease. Lessor may at Lessor’s option maintain [Jeisee’s right to possession. In
such case, this Lease shall continue and Lessor may continue to enforce it, in~iuding the right to collect
Rent when due and any remedies for nonpayment. ~=-r~ -

22.2.10 Restoration Funds. Upon any termination Of this Lease resulting froth iitEvent of Default,
to the extent that Lessor or Depository then holds any Re~tbration Futids, such Restorati&i~Funds shall be
applied first toward the applicable Restoration with any Ré~toration Funds remaining aftirizompletion of
Restoration being applied in the manner set forth in Section 13;2 for the disposition of Property Insurance
Proceeds upon a Casualty Termination, subject to any claim&f&-damages resulting from such Event of
Default. Ut --

22.3 Proceeds of Reletting. Lessor shaLzafi~iy-any proceeds of-thy re-letting as follows, without
duplication, but including Default Interest on all such sums~-- -

22.3.1 Lessor’s Costs. First, to pay to itself:the cost-iñdexpense of terminating this Lease,
re-entering, retaking, repossessingr=repairing, perfotming any Construction, and the cost and expense of
removing all persons andjiñ5pert~tFie~efrom, including in such costs reasonable and customary brokerage
commissions and Legal_Qosts; -- -

22 3 2 Preparationii’or-Reletiing_ Second to pay to itself the cost and expense reasonably
sustained in securing any newzJj&see~—anZIibther~occupants, including in such costs all brokerage
commissions[Legal Cbits, and ányöther reason~ble costs of preparing the Premises for re-letting

~22.3.3 Costs of Maihlenanc&aricLOperation. Third, to the extent that Lessor shall maintain and
operat&thé Premises, to pay tãEitself the tethonable cost and expense of doing so; and

22.3T4rrResidue. Fourth,rafter payment to itself of any balance remaining on account of Lessee’s
liability to Lessor, tbLessee or a~5? Leasehold Mortgagee, as applicable.

22.4 Lessee’s Lafezpayrnents; Late Charges. If Lessee fails to make any payment to Lessor required
under this Lease withinJëiE(1 0) days after such payment is first due and payable, then in addition to any
other remedies of Lessor: and without reducing or adversely affecting any of Lessor’s other rights and
remedies, Lessee shall pay Lessor within ten (10) days after demand Default Interest on such late payment,
beginning on the date such payment was first due and payable and continuing until the date when Lessee
actually makes such payment. In addition, and without limiting any other rights or remedies of Lessor,
Lessee shall pay Lessor, as Additional Rent, an administrative charge equal to five percent (5%) of any
payment that Lessee fails to pay within thirty (30) days after such payment is first due and payable. Such
administrative charge is intended to compensate Lessor for the inconvenience and staff time incurred by
Lessor to handle the late or missed payment, shall not be deemed a penalty or compensation for use of
funds, and shall not be credited against any other obligations of Lessee under this Lease.
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22.5 Lessor’s Right to Cure. If Lessee at any time fails to make any payment or take any action this
Lease requires, then Lessor, after twenty (20) Business Days’ Notice to Lessee, or in an emergency with
such notice (if any) as is reasonably practicable under the circumstances, and without waiving or releasing
Lessee from any obligation or Default and without waiving Lessor’s right to take such action as this Lease
may permit as a result of such Default, may (but need not) make such payment or take such action. Lessee
shall reimburse Lessor, as Additional Rent, for an amount equal to (a) all reasonable sums paid, and
reasonable costs and expenses (including Legal Costs) incurred, by Lessor in exercising its cure rights
under this Section 22.5; and (b) Default Interest on the amounts in clause (a) above.

22 6 Holding Over If for any reason or no reason Lessee remains in the Pfêmjses after the Expiration
Date then Lessor will suffer injury that is substantial difficult, or irnpö~sible to measure accurately
Therefore, if Lessee remains in the Premises after the Expiration Daterfwrf_any reason or no reason then
in addition to any other rights or remedies of Lessor, Lessee shaH pa9 to trssor as liquidated damages
and not as a penalty for each month (prorated daily for partial motiths) dudit~EWhich Lessee holds over
after the Expiration Date a sum equal to twice the then maiket rental rate f&the Premises plus all
Additional Rent otherwise payable under this Lease during th&holdover penod NOthing contained in this
Section 226 shall be construed as consent by Lessor to ari~holding over by Lessee áñd Lessor expressly
reserves the right to require Lessee to surrender posse~sFon of the Premises to Lessora~ provided in this
Lease upon the expiration or earlier termination of thu Leae

227 Waivers Jury Trial Redemption Lessor and Lesse~iftevocably waive all rights to trial by jury
in any action proceeding, counterclaim ot other litigation arisiñWOut of or relating to this Lease the
relationship of Lessor and Lessee regardin~the Premises enforcement of this Lease Lessees use or
occupancy of the Premises any claim of unju~~ or-damage arising bef~ieen Lessor and Lessee or any
actions of Lessor in connection with or relating to the enf&rcernent of thusThise Lessee waives any right
of redemption provided for by Law -z -- - z -

22 8 Accord and Satisfactiàn[ Partial Payments — No paymerft by Lessee or receipt by Lessor of a
lesser amount than the arhö~unt oWed under this Leáth shall be deemed to be other than a part payment
on account by Lessee -Ahy endorse?hent or statemenf on any check or letter accompanying any check or
payment of Rent shall n~t~ë_deemed an accord or satisfaction Lessor may accept any such check or
payment without prejudice toLëssors right to recover the balance of such Rent or pursue any other remedy

229 Lessoi’(DefäUlt Lessor-~hall be in default under this Lease if Lessor fails to cure any breach of
its obligationi under thi&Ièase withthihirty (30) days after Notice from Lessee describing such breach in
reasonable detail or in theThäse of ~breach that cannot with due diligence be cured within thirty (30)
days fromsuoh Notice if Le~ shall not (a) within thirty (30) days from Lessees Notice advise Lessee of
Lessors intention to take all reL~onable steps to cure such default (b) duly commence such cure within
such period iWd then diligently p?osecute such cure to completion and (c) complete such cure within a
reasonable time Under the circun1~tances (not necessarily limited to thirty (30) days)

22 10 Muscellane&tTh%~Lesstir and Lessee further agree as follows with respect to any Defaults and
Lessors rights and remeiiiiiU&

22.1 0.1 Survi*~al. Termination or expiration of this Lease resulting from a Default shall not relieve
any party of any claims against it that arise under this Lease before the Lease expires or is terminated.

22.1 0.2 No Double Recovery. In no event shall Lessor be entitled, directly or indirectly, to recover
twice for the same element of Lessor’s damages.
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ARTICLE 23:
END OF TERM

Upon any Expiration Date: (a) subject to Section 7.2, all Improvements, FF&E, and Building Equipment
shall become Lessor’s property; (b) Lessee shall deliver to Lessor possession of the Premises, in the
condition this Lease requires, subject to any Loss that this Lease does not require Lessee to Restore;
(c) Lessee shall surrender any right, title, or interest in and to the Premises and deliver such evidence and
confirmation thereof as Lessor reasonably requires; (d) Lessee shall deliver the Premises free and clear of
all: Subleases, and liens except (1) Permitted Exceptions existing as of the. Commencement Date or
consented to by Lessor, (2) Subleases executed pursuant to this Lease or consehted to by Lessor, (3) liens
that Lessor or any of its agents caused, and (4) Subleases or other agreements reqöired to remain in place
due to certain tenants’ rights set forth in applicable Law; (e) subject to Sëbtion 7.2. Lessee shall assign to
Lessor, and give Lessor copies or originals of, all assignable licens~s7 perrtiits~-contracts, warranties, and
guarantees then in effect for the Premises, along with copiesdf all op~citing manuals and similar
documentation relating to all Improvements, FF&E, and Building Equipmeñt3Hand the current year’s
operating budget for the Premises (including applicable back-up infdrmation); (f) the ~5arties shall cooperate
to achieve an orderly transition of operations from Lesseeid Lessor without interruption,t[ncluding delivery
of such information, books and records (or copies thereif)as Lessàr reasonably requfréi;-(g) subject to
Section 7.2, if such plans are available, Lessee shall pró’id&Lessor With a complete sefbfas-built plans
and specifications for all Improvements, if any, added to thëPremi~es §ince the Comnfencement Date;
(h) the parties shall adjust for Real Estate Taxes and all otherb~pénses and income of the Premises and
any prepaid Rent and shall make such payments as shall be appr&friate on account of such adjustment in
the same manner as for a sale of the Premi~es (but any sums otheñ~’i~e payable to Lessee shall first be
applied to cure any Default); (i) the parties shall:tirrhinate the recordétfLease; and (j) subject to Section
7.2, Lessee shall assign to Lessor, and Lessor=shállteirnburse Lesseef&, all utility and other service
provider deposits for the Premises.

ARTICLE 24:
- NOTICES

All Notices shall be in writin~and add?Øssed to Lessor and Lessee (and their designated copy recipients),
as applicable, as set forth in E~hibit E attached hereto Notices (including any required copies as set forth
in Exhibit E) ihall bedeiivered by_(a) United States certified or registered mail, postage prepaid return
receipt requested, or(b’~-inationaIl~-fecognized overnight courier service, to the addresses set forth in
ExhibitE~ Notices shall b&d~emed deliQered (a) three (3) Business Days after the date it is posted if sent
by US. MiU_(provided no p6stâfstrike orothér disruption of postal service is then in effect), or (b) the date
the overni~hfcourier delivery Fs_!i~5ade (or-when delivery has been attempted, as evidenced by the written
report of thirEOurier service) t6i~such address(es). Either party may change its address by Notice in
compliance withihisi..ease. Notice of such a change shall be effective only upon receipt. Any party giving
a Notice may request-the recipient to acknowledge receipt of such Notice. The recipient shall promptly
comply with any suchHrequest;~rbut failure to do so shall not limit the effectiveness of any Notice. Any
attorney may give any NötiO~on behalf of its client.

ARTICLE 25:
ADDITIONAL DELIVERIES; THIRD PARTIES

25.1 Estoppel Certificates. As often as may be necessary, each party to this Lease (a “Requesting
Party”) may require the other party (a “Certifying Party”) to execute, acknowledge, and deliver to the
Requesting Party (or directly to a designated third party) up to four (4) original counterparts of an estoppel
certificate in such form as may be reasonably required by the Requesting Party, indicating therein any
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exceptions thereto that may exist at that time, and shall also contain any other information reasonably
requested by the Requesting Party. The Certifying Party shall sign, acknowledge, and return such estoppel
certificate within fifteen (15) days after request, even if the Requesting Party is in Default. Any estoppel
certificate may be relied upon by the Requesting Party (and any Person on beha[f of whom the Requesting
Party requested such estoppel certificate) and shall bind the Certifying Party.

25.2 Further Assurances. Each party shall execute and deliver such further documents, and perform
such further acts, as may be reasonably necessary to achieve the parties’ intent in entering into this Lease.

253 Memorandum of Lease This Lease shall not be recorded, providetl—ffOwever that either Lessor
or Lessee may elect to have a memorandum of this Lease recorded in tb2Bureau of Conveyances of the
State of Hawaii or Land Court as appropriate Such memorandum shah bésufficient to give constructive
notice of the tenancy hereby created and setting forth a description_of the Puirnises the term of this Lease
and any other provisions agreed to by the parties hereto (or required by a LeaiéhioId Mortgagee) and shall
be executed by the parties hereto If the parties amend this;Leise then the::parties shall record a
memorandum of such amendment Notwithstanding the fore~oirfg this Lease shälhbe recorded if such
recordation is required by a Leasehold Mortgagee or a proipective Leasehold Mortgá~ee -

254 Modification Any Modification of this Lease muitbe in writin~ signed by the party to be bound

25 5 Lessor’s Right to Amend Any provision herein to t[i&~olitrary notwithstanding during the term
of this Agreement, Lessor reserves the right, at any time to amend thts Lease in order to assure compliance
with all applicable HUD County State andEother federal statute~ laws and regulations All such
amendments shall be within the general scope of this Lease provided th~t any such amendment shall not
matenally enlarge expand limit reduce or other ñiddify Lessees rights covenants duties and/or
obligations under this Lease (generally a Material Modifjdàti~n)and shall be subject to the prior written
consent of Lessee and each Leasehold Mortga~eearrd EqTJitylnVator provided further that if such
amendment would result in aFvãterjai Modification thatwould rendei the continued operation of the Project
to be economically infeasible as detetmined by Lessee in its sole discretion or in the event that Lessee
any Leasehold Mortgagee or Equity Investor objects to such amendment that is intended to assure
compliance with applicable Law as contemplated undet this Section 25 5 Lessor shall negotiate in good
faith with Lessee to appease the sitUation if the partié~ are unable to reach a mutual agreement with
respect to the terms of such aThendthènFthéWLessee~shall have the right to terminate this Lease upon
written noticetó Li~orZLessor shall provide all si]thamendments in writing to Lessee Lessee agrees that
it shall immediately take any and alltea onable steps to comply with such amendments as required by Law
from and eTher the effectiv~dàte of suâh!ãtnendment.

256 Scessors and Añigns This Lease shall bind and benefit Lessor and Lessee and their
successors ãhdissigns but thilihall not limit or supersede any Transfer restrictions Nothing in this Lease
confers on anyPerson (except Lessor Lessee and any Leasehold Mortgagees) any right to insist upon
or to enforce against Lessor oriessee the performance or observance by either party of its obligations
under this Lease.

ARTICLE 26:
CULTURAL AND ARCHEOLOGICAL

26.1 Native Hawaiian Rights. Lessee shall respect and recognize any and all rights of native
Hawahans to exercise traditional rights, customs, practices, prerogatives, privileges and usufructs on the
Premises, if any, subject to and in accordance with applicable Laws.

26.2 Human Remains; Artifacts; Historical Items.
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26.2.1 Discovery. In the event any human remains, traditional cultural items, artifacts or historical
items (collectively “Historic Items”) are discovered on the Premises, Lessee shall immediately report such
discovery to Lessor. Upon such discovery and subject to Lessor’s approval and if required by applicable
Laws, Lessee shall, at Lessee’s sole expense: (a) cause all excavation or other activity in the immediate
area that may damage the Historic Items or the potential historic site to cease; (b) cause the site to be
stabilized and secured to temporarily protect the Historic Items against damage, theft, or both; and (c) cause
the Historic Items to be left untouched so that their cultural, archaeological or historical context may be
accurately documented and to honor cultural sensitivities related to the Historic Items; provided, however,
that if artifacts or historical items are found without human remains, and if leaving the artifacts or historical
items in their stabilized and secured site poses a substantial risk of loss or~dafriage to all or part of them
Lessee shall cause such Historic Items to be removed and safeguarded eWewher&

262 2 Human Remains In the event Lessee discovers hum~ reriiëins, Lessee shall, at Lessees
sole expense and in addition to the duties set forth in Section 26 2 1 (a) reptflfthe discovery as soon as
possible to Lessor the Historic Preservation Division of the Depirtment of Land and Natural Resources of
the State ( SHPD ) the appropriate medical examiner or cor&~erand the approp}iàte police department
and (b) cause to be prepared by an archeologist reasonably acceptable to Lessor Th mitigation and/or
burial treatment plan reasonably acceptable to Lessor a~fd to SHPD orJhe burial council having jurisdiction
over such matters Lessor and Lessee shall comply With all Laws applicable to the handling of such human
remains and shall work together to formulate and carry out ~iiph miti~aticTh or burial treatment plan

262 3 Lessors Reservation If any Historic Items are d~b~ered then Lessor shall have the right
at all reasonable times to enter the Premisesi&r the purposes of searching for exploring for and removing
any of the Historic Items for preservation as pêirnitted by Law --

262 4 Studies by Lessee In the event any archaeological studies or historic preservation studies
are sought to be conducted nor on the Premises, by-liessee àranyone acting by or through Lessee
Lessee shall provide a cornpletétbpy of the resulth olsuch studiei to Lessor promptly upon completion
thereof. =

2625 Lessors Riëjht to Historic Items No Liability Lessee shall have no right title or interest
whatsoever with respect to ãni*Historieitems discovered on or about the Premises As between Lessor
and Lessee Lessor shall retain 6Vvnèr~hip of an9_H~Ioric Items discovered on or about the Premises to the
extent privajeàwnership_Qf the Hi~tonc Items b9 Lessor is permitted under applicable Laws and in any
event Lessor shall retaitthe exclUThVe nght to act as and to exercise all rights of the landowner under
applicable Laws Lessor ~haH not be iès~Ponsible for any damages or other liabilities that may result from
cessati&nfexcavation or cor~truction o&6m Lessees compliance with provisions of this Article 26 and
applicabldtLätts.

ARTICLE 27:
MISCELLANEOUS

27.1 Due Authorizatiäri and Execution. Lessor represents and warrants that Lessor has full right, title,
authority and capacity tO execute and perform this Lease and any other agreements and documents to
which Lessor is a party and referred to or required by this Lease (collectively, the “Lease-Related
Documents”); the execution and delivery of the Lease-Related Documents have been duly authorized by
all requisite actions of Lessor; the Lease-Related Documents constitute valid, binding, and enforceable
obligations of Lessor; and neither the execution of the Lease-Related Documents nor the consummation of
the transactions they contemplate violates any agreement (including Lessor’s organizational documents),
contract, or other restriction to which Lessor is a party or is bound. Lessee makes to Lessor representations
and warranties reciprocal to those in the preceding sentence and, in addition, represents and warrants that
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Lessee is qualified to do business in the State. Both parties’ representations and warranties in this
Section 27.1 shall continue to apply in full force and effect throughout the Term as if made continuously
during the Term.

27.2 Costs and Expenses; Legal Costs. In the event of any litigation or dispute between the parties,
or claim made by either party against the other, arising from this Lease or the Lessor-Lessee relationship
under this Lease, or Lessor’s enforcement of this Lease upon a Default, or to enforce or interpret this Lease
or seek declaratory or injunctive relief in connection with this Lease, or to exercise any right or remedy
under or arising from this Lease, or to regain or attempt to regain possession ofihe Premises or terminate
this Lease or in any Bankruptcy Proceeding affecting the other party to thf~-Cease the prevailing party
shall be entitled to reimbursement of its Legal Costs with Default InterestEind all other reasonable costs
and expenses incurred in enforcing this Lease or curing the other party sdefauft

273 No Consequential Damages Whenever either party_m~ï seek dfiiajm damages against the
other party (whether by reason of a breach of this Lease by such párty in enfdfternent of any indemnity
obligation for misrepresentation or breach of warranty or otherwise) neither LessOTfiötLessee shall seek,
nor shall there be awarded or granted by any court arbitrator or other adjudicaTof~ any speculative,
consequential collateral special punitive or indirect-dirnages whether such breaöhZihall be willful,
knowing intentional deliberate or otherwise except as othirwise exfressly permitted byihis Lease The
parties intend that any damages awarded to either party shall b~hmit&1 to actual direct dañiages sustained
by the aggrieved party Neither party shall be liable for any loss of profits suffered or claimed to have been
suffered by the other -~ ZE -~

274 No Waiver by Silence Failure of eithdfpart~’ to complain of aiiyaotor omission on the part of the
other party shall not be deemed a waiver by the non-ãdm~Ølaining party of any of its rights under this Lease
No waiver by either party at any time express or implied of any breach of this Lease shall waive such
breach or any other breach —~ — - - -

275 Performance IJndj ProfejtHf a dispute arises about performance of any obligation under this
Lease the party against c~hich such obligation is assirted shall have the right to perform it under protest
which shall not be regarded as voluntary performance- A-party that has performed under protest may
institute appropriate proceedings to re~overany amount fraid or the reasonable cost of otherwise complying
with any such obligation

27 6 Sur~ivaI Afrigh&and obligations that by their nature are to be performed after any termination
of this Lease shall survive anyThuch teitnination

27 7 Una~oidabIe Delay Each party’s obligation to perform or observe any nonmonetary obligation
under this Liaaishall be suspended during such time as such performance or observance is prevented or
delayed by Univôidable Delay

278 Broker Each j5~rty -ça~ represents and warrants that it did not engage or deal with any broker or
finder in connection withthi~Lease and no person is entitled to any commission or finders fee on account
of any agreement or arrah~ement made by such party; and (b) shall Indemnify the other party against any
breach of such representation.

27.9 Service of Process. Lessee and every assignee shall either be domiciled in the State or shall,
effective upon the date of this Lease (for the original Lessee) or upon the date of said assignment (for an
assignee), designate in writing an agent who is domiciled in the State upon whom service of notice or
process may be made at all times (if applicable, Lessee’s first such agent for service of process is
designated in Exhibit F). Service of summons or other legal process upon said agent shall be conclusively
deemed to be complete upon Lessee and shall authorize the court from which such summons or legal
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process has issued to proceed in all respects as in the case of service personally made upon an individual.
In the event Lessee fails to designate said agent for the service of process, or upon the death or absence
of said agent, unless a successor shall be promptly named, the Director of Commerce and Consumer
Affairs of the State shall be deemed Lessee’s or assignee’s agent for service of notice and process, and
any notice or process served upon said designee or said Director of Commerce and Consumer Affairs shall
have the force and effect of personal service upon Lessee or said assignee in all matters respecting this
Lease and the enforcement thereof. Lessee and every assignee shall be duly qualified by the Director of
Commerce and Consumer Affairs to do business in the State.

27.10 Sexual Harassment Policy. At all times during the Term, Lessee s[ratFhave and enforce a policy
prohibiting sexual harassment in accordance with Article 18 of Chapter-irbf the Revised Ordinances of
Honolulu 1990. Lessee may obtain a copy of said Article at the Offic&titthe City Clerk, Honolulu Hale,
530 South King Street, Honolulu, Hawaii.

27.11 Non-Discrimination Policy. Lessee shall not discriminate ã~ainst anfl~jhpioyee or applicant for
employment based on race, color, national origin, religiQni7sex~sexual orientátiöii,familial status, or
disability, and Lessee shall complywith the provisions includid in any agreement with thetounty pertaining
to discrimination - — -

27.12 Neither Party Agent, Joint Venturer or Partner buthe_Oihei- Neither partjhereto shall be
construed to be an agent of, or a joint venture or partner with, thèolher party.

ARTiCLE 28:
INTERPRETATION, EXECUTION, AND APPLICATIONOF LEASE

28.1 Captions. The captions of Articles, Sections items afldzpáiagraphs are for convenience and
reference only and shall notite déëmed to limit, cori~true, affect~6r alter the meaning of such Articles,
Sections, items and parag~phs. -

28.2 Counterparts. This Lease may be executed in-counterparts with the same effect as if both parties
hereto had executed the Säme document. Both counterparts shall be construed together and shall
constitute a single lease document - - — -~- -

28.3 Delivery of DratIiTrNeither party shall be bound by this Lease unless and until such party shall
have ex~tuted and delivered this Lease ]The submission of draft(s) or comment(s) on drafts shall not bind
the pä?tlês~nor shall such dräft(~) and cornitiènt(s) be considered in interpreting this Lease.

28.4 EntiréA~ireement. Thiä-Lease contains all terms, covenants, and conditions about the Premises.
The parties havi~ñoother unde?~tandings or agreements, oral or written, about the Premises or Lessee’s
use or occupancybf-Zor any intëiest of Lessee in, the Premises except for any agreements referenced in
this Lease, and excë~t;f&a~~ provisions from the Development Agreement that, by their terms are
applicable to the Premiseszind intended to survive the closing of this leasing transaction (in which case
such provision shall noCbe deemed legally merged into this Lease but, instead, shall be deemed
incorporated into this Liase to the extent applicable).

28.5 Governing Law and Venue. This Lease, its interpretation and performance, the relationship
between the parties, and any disputes arising from or relating to any of the foregoing, shall be governed,
construed, interpreted, and regulated under the laws of the State, without regard to principles of conflict of
laws. Any legal action hereunder shall be filed in the Hawaii judicial system only, and Lessor and Lessee
hereby unconditionally submit themselves to the jurisdiction of the courts of the State in the circuit where
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the Premises are located, and the United States District Court for the District of Hawaii, and waive the right
to assert that such courts are in an inconvenient forum.

28.6 Partial Invalidity. If any term or provision of this Lease or its application to any party or
circumstance shall to any extent be invalid or unenforceable, then the remainder of this Lease, or the
application of such term or provision to persons or circumstances except those as to which it is invalid or
unenforceable, shall not be affected by such invalidity. All remaining provisions of this Lease shall be valid
and be enforced to the fullest extent Law allows.

28.7 Principles of Interpretation. No inference in favor of or against anyfrifty shall be drawn from the
fact that such party has drafted any part of this Lease. The parties have=böih participated substantially in
its negotiation, drafting, and revision, with advice from counsel and othe idyisers. A term defined in the
singular may be used in the plural, and vice versa, all in accordant~e withFo?dinary principles of English
grammar, which also govern all other language in this Lease. The Words “includä” and “including” shall be
construed to be followed by the words: “without limitation.” Eachof these termä~shall be interpreted as if
followed by the words “(or any part of it)” except where theJ~onte5~t clearly requirè~-otherwise: Building
Equipment; FF&E; Fee Estate; Improvements; Land; Lea~èhold Estate; Premises; ~F1d any other similar
collective noun. Every reference to any documentlhö[uding thislease, refers to iuc[rdocument as
Modified from time to time (except, at Lessor’s optionJ~iiy~Modificàtion that violates this Lease), and
includes all exhibits, schedules and riders to such document*zrr_

28.8 Time of the Essence. Except as otherwise expressly pro~Mèd in this Lease, time is of the essence
with respect to all provisions of this Lease. a:- -

28.9 Computation of Deadlines. If a due date dete nned under this Leaie falls on a Saturday, Sunday
or official State, County or federal holiday, such due date will bideerned to be the next Business Day.

28.10 Joint and Several. If-there is more than oh&Person compiising Lessee, the obligations imposed
upon such Persons under this Lease shall be joint and several.

28.11 Relationship Between Leas&and DevelopmentAgreement. In the event of any conflict or
inconsistency between this Leale and theDev&opmenrA’greement, this Lease shall control.

- r — [SIGNATURES APPEAR ON NEXTPAGE]
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IN TESTIMONY WHEREOF, Lessor and Lessee have caused this Lease to be signed as of the
day and year first above written.

LESSOR:

Date of execution by Lessor:
_____________ 20

APPROVAL RECOMMENDED: CITY AND COUNTY-OF HONOLULU,
a municipal cor{5?irathnof the State of Hawaii

By Department-of Budgètäñcl Fiscal Services
Sandra S. Pfund -

Department of Land Management

Name:_
rr9]tle --

APPROVED AS TO FORM AND LEGALITY: -

Deputy Corporation Counsel E3r~-

Department of the Corporation Counsel - r~- — -
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LESSEE:
KG KAPOLEI PARKWAY, LLC,
a Hawaii limited liability company

By Kobayashi Group, LLC,
a Hawaii limited liability company
Its Manager

Date of execution by Lessee:
20

By
Name -r

Title ________________________________
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EXHIBIT A

LEGAL DESCRIPTION AND ENCUMBRANCES

[TO BE ATTACKED: LEGAL DESCRIPTION AND LIST OF ALL ENCUMBRANCES OF RECORD]
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EXHIBIT B

ADDITIONAL PERMITTED EXCEPTIONS

Permitted Exceptions shall include all of the following, as they existed on the Commencement Date:

1. All leases, Subleases, tenancies and rights of occupancy affecting the Premises caused
or permitted by Lessee or by anyone claiming by, through, or under Lessee;

2. All rights, if any, for electricity, gas, telephone, water, cable television, and any other utilities
to maintain and operate lines, cables, poles, and distribution boxes in, overj~änd upon the Premises;

3. Possible projections or encroachments of retainingFWàTi~*Joundations, stoops, areas,
steps, sills, trim, cornices, standpipes, fire escapes, casings, l~dges, ~äWr_ tables, lintels, porticos,
keystones, windows, hedges, copings, sidewalk elevators, fences,fire escap~tzand the like, or similar
projections or objects upon, under, or above any adjoiningrbüildings or streèisThr avenues or those
belonging to adjoining premises which encroach upon thjPremises or within anV iet-back areas, and
variations between the lines of record title and fences, retaining walls, hedges, and theiike;__

4. Variations between the tax map and the reEOftl descriplion of the Land;

5. Zoning, environmental, municipal, building, arid~rail other laws, regulations or similar
matters imposed by any federal, state, munibipal, or local governmehtor any public or quasi-public board,
authority or similar agency having jurisdictionover the Premises or any ptrtion thereof

6. All notes or notices of any violation of láWbTmunicipal ordinances, orders, or requirements
noted in or issued by any Government having or- asserting ~juriädiction, now or hereafter affecting the
Premises; and - -

7. The lien for all taxes, charges, rents: assessments, and any other governmental charges
which are not yet dueandpayable.

8. [RESERVED ‘alliicceptionsE(inciuding encroachments identified on applicable
ALTA Survey)raccepted or deemed aocepted by Lessee as a result of its due diligence
investigati5n] -

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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EXHIBIT C

FORM OF INCOME CERTIFICATION

VERIFICATION OF INCOME

RE: Project Name
Address

Apartment Number: Initial Occüpäifc5irDate: _____________

L1We, the undersigned, being first duly sworn, state that J!Wflave read and
answered fully, and truthfully each of the following queition for all personiWho are to occupy
the unit in the above apartment development for whit~h application is made, all of whom are
listed below:

A. B. C. D. E.
Name of Relationshipzto Age SO&al Security Place of
Members Head of Number Employment

of the Household Household 7 --

Head ofHousehold - - F

SpoUseZ

1. The anticipated income of all the above persons during the 12-month
period beginning this date, inc1udingin~cbrnè described in Item 1(a) below, but excluding all
income descrihed insüb item (bjbelow, is $________

n-FJQi~ The amountsét forth above includes all of the following income (unless such
* income is des&ibed in (15) below):

7= (i) all x~’ages and salaries, overtime pay, commissions, fees, tips and
bonuse&b~fe payrbll deductions;

(Ii) net income from the operation of a business or profession or from the
rental of real or personal property (without deducting expenditures for business expansion
or amortization of capital indebtedness or any allowance for depreciation of capital
assets);

(iii) interest and dividends (include all income from assets as set forth in
Item 2(b) below);
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(iv) the full amount of periodic payments received from social security,
annuities, insurance policies, retirement funds, pensions, disability or death benefits and
other similar types of periodic receipts;

(v) payments in lieu of earnings, such as unemployment and disability
compensation, workmen’s compensation and severance pay;

persons;
(vi) the maximum amount of public assistance available to the above

in the dwelling;

above:

not residing

(vi) relocation payments under Title 11 of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970;

(vii) income from employment of children (including foster children)
under the age of 18 years;

(viii) foster child care payments;

(vii) periodic and determinable allowances, sujihi~alimony and child
support payments and regular contributions and gifts recejvèdfrom persons

(viii) all regular pay, special pay and allowances of ainember of the
Armed Forces (whether or not living in the dwelling) who is the head of the household or
spouse; and z -

(ix) any earned income tax credit to the exfent it exceeds income tax
liability -

(b) The following income is exbhüled from the amouxit set forth

(i) casual, sporadic or irregular gifts;

(ii) auibunts which are specifically for or in reimbursement of medical
expenses;

(iii) lump sum additions to fafflily assets, such as inheritances, insurance
payments (includin~p~ym&pts~’üiider health and accident insurance and worker’s
compensation~, capital gains and settlemént for personal or property losses;

- (iv)amountsofedüàational scholarships paid directly to a student or an
educational institutidri~and amoänts paid by the government to a veteran for use in
meetuig the costs of tuffion, fees, books and equipment, but in either case only to the
extent uied for such pü?~oses;

— (v) hazardous duty to a member of the household in the anned forces who
is away from hdme and exposed to hostile fire;
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(ix) the value of coupon allotments under the Food Stamp Act of 1977;

(x) payments to volunteers under the Domestic Volunteer Service Act of
1973;

(xi) payments received under the Alaska Native Claims Settlement Act;

(xii) income derived from certain submarginal land of the United States
that is held in trust for certain Indian tribes;

(xiii) payments on allowances made under the=De~áf~ment of Health and
Human Services’ Low-Income Home Energy Assistance Rfögram;

(xiv) payments received from the Job Pãtthershi~5ftaining Act;

(xv) income derived from the disposition of hinds of th~trand River Band
of Ottawa Indians; and :~ -- -

(xvi) the first $2000 of per capitaiharesi~öeived from judgnient funds
awarded by the Indian Claims Commission or the COurt of Claims or from funds held in
trust for an Indian tribe by the Secretary of Interior.

2. If any of the persons deséfibedin column Ah1:thi table above (or any
person whose income or contributions were included3ri Item 1 above) has any savings, stocks,
bonds, equity in real property_Qr other form of capital inv~stth&nt (excluding interests in Indian
trust lands), provide: rCZJ~ - -

(a) Th& total valuebf all such as~ets owned by all such persons:
$ - ~,and

TbY- the amount of incoi eë jected to be derived from such assets in the 12-
zr ~ithperio~d_cømmencing this date: $____________________

3. (a) rLWill allof the persons listed in Column A above be, or have they
been, fiall-tin5tstudents durinjKive calendar months of this calendar year at an educational
institution (otli:irrthan a corre~tndence school) with regular faculty and students?

Yes ~rr No

(b) (Complete only if the answer to Item 3(a) is “Yes”). Is any such person
(other than nonresident aliens) married and eligible to file a joint federal income tax return?

Yes No
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We acknowledge that all of the foregoing information is relevant to verification of
our status as Tenants of a Regulated Unit and compliance with City affordable housing policies
and ordinances and HUD affordable housing program requirements. We consent to the disclosure
of such information by the City to HUD and other third-parties involved in the audit, monitoring
or enforcement of such policies or programs.

We declare under penalty of perjury that the foregoing is true and correct.

Date: _______________________________

Head of Household -~ -

Spouse - -
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I. Calculation of eligible income:

FOR COMPLETION BY PROJECT LESSEE ONLY:

(A) Enter amount entered for entire household from Item 1 above:
$_____________________

(B) Is the amount entered in Item 2(a) above is greater than $5,000? Yes I No

If the answer to Item 1(B) is “Yes,” please complete sub iten~s (i)-(iii) below:

(i) The product of the amount entered in Item 2(a)abbve and the current passbook
savings rate as determined by HUD: $ -

(ii) The amount entered in Item 2(b) above: $__________________

(iii) Item 1(i) minus Item 1(u) (if less than $0, enter $0): $__________________

(C) TOTAL ELIGIBLE INCOME (Item 1(A) plüs, if applicable, Item I(B)(iii)):
$________

II. Income Qualification. -

(A) Is the amount entered in Item 1(C) less than or equal to thirty percent (30%) of
median income for the Area? Yes / No

(B) Is the amount entered iiiltem 1(C) less than or equal to sixty percent (60%) of median
income for the Area? Yell No —-

(C) Is the amount entered in Item 1(C) less than or equal to eighty percent (80%) of
median income for the Area? Yes / No

III. Number btapartment Uhit assigned: ________________ (enter here and on page one)

Lessee

5



EXHIBIT P

[FORM OF CERTIFICATE OF CONTINUING PROGRAM COMPLIANCE]

CERTIFICATE OF CONT1NUING PROGRAM COMPLIANCE

Capitalized terms not otherwise defined in this Certificate of Continuing Program
Compliance shall have the meanings set forth in that certain Lease dated _____________, by and
between the City and County of Honolulu, a municipal corporation of~the State of Hawaii (the
“City”), and _______________________, a __________________________ (tliE93bssee”), with respect to
the below-referenced Project (such agreement, the “Agreement”). z~Z

Witnesseth that on this ________ day of ~the undersigned, having
leased from the City that certain affordable senior rental Ifdusing develojñiient known as Kapolei
Parkway (the “Project”), does hereby certi& that during the ~*eceding year~(i)-such Project was
continually in compliance with the Lease; (ii) __________of the residential unitsih the Project were
occupied by Qualified Tenants at Affordable Ren±ä~T(iii) and dOes hereby thrthei~&fify that the
representations set forth herein are true and correct to th~best ofthe undersigned’s-knowledge and
belief. Er

Set forth below are the ffaiñbs of the QualifiëdrTenants
terminated occupancy during the precedingi~’ear~* -

Commenced Occupancy - ~TermiflätdO&upancy
1. ________________

2.-C rZ~r 2. _____________

-z 3*_-

Attached is as~&Kt~sii&eThstingthè number of each residential unit and indicating
which residential iinifs are occttpied by Qualified Tenants, the size, the number of bedrooms of
such residential units affd the resi5èctive number of Qualified Tenants who commenced occupancy
of residential units during thepreceding*year

No. of Total Eligible
Unit No. Classrof Unit Bedrooms Rent Income

Total Number of Units:

Nuitiber of Lower Income Tenants commencing occupancy this year:

who commenced or

Size
(Sq. Ft.)

1



EXHIBIT E

NOTICE ADDRESSEES

(INCUDING REQUIRED COPY RECIPIENTS

LESSOR:

Attn: _______________________________________

Telephone: —:

Facsimile: _____________________________________

Email: _______________________________________________

Withacopyto: F

Attn: ___________________________________
Telephone: _____________________________________

Facsimile: ______________________________________

Email: —F- —

LESSEE: Kobayashi Group. -* - - - - —

1288 Ala Moana Blvd. Suite 201 - -- -- --

Honolulu, Hawaii 96814 -- :r -

Attn~ -Alan~Kobayashi Pakkala
rE Nami;FTitle —

- téL?phone: (808)216-6810 - -

Fi&~imile: (608)524-0766
— EmaiL-PJanã©kObayashi-grou~5:corn

- - - rWth -

Schhëlder Tanaka RSdovich Andrew & Tanaka
1 lOOAiäkea Streèt Suite 2100

HonolUlij~Hawaji 96813
Attn: iticy Tanaka
Teleph&he: (808) 792-4207

tFacsirijllè: (808) 792-3920

~S”~ Tracy.tanaka@stratlaw.com

1
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Kapolel Lots 6 & 7
Development Agreement

EXHIBIT D

Kapolei Parkway Mixed Use Development
Development Schedule

A. Right to negotiate a Development Agreement September 15, 2019
B. Due Diligence & Execution of Development Agreement/LeaseSep 2019 - Feb 2020
C. Financing (apply 2/20, award 8/20, close 2/21) Oct 2019— Feb 2021
D. Entitlement 201 H Sep 2019 — Apr 2020
E. Design Sep 2019— Sep 2020
F. Permitting Jul 2020 — Apr 2021
G. Construction (25 month) Apr 2021 — Aug 2023
H. Occupancy Aug 2022 — Aug 2023
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Kapolei Lots 6 & 7
Development Agreement

IL Honolulu County 2019 Affordable Guidelines
20 units will be rented at 30% median while 383 units will be rented at 60%
of Median.

Honolulu County
2019 Affordable Guidelines

30% of Median 60% of Median
Affordable Rent Guidelines (30% of income)

Studio $633 $1,266

1 Bedroom $678 $1,356

2 Bedroom $813 $1,628

3 Bedroom $940 $1,880

4 Bedroom $1,048 $2,097

Income Schedule by Family Size

1 Person $25,320 $50,640

2 Person $28,920 $57,840

3 Person $32,550 $65,100

4 Person $36,150 $72,300

5 Person $39,060 $78,120

6 Person $41,940 $83,880
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Kapolei Lots 6 & 7
Development Agreement

EXHIBIT E

Budget
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Kapolel Lots 6 & 7
Development Agreement

Kapol& Parkway RFP
Budget

#Unpta
Studios + 1 Ba 76
I’Eedroom, I Ba 109
2-Bedroom, ISa 154
3-Bedroom, 1.SBa 41
4-Bedroom, 2Ba 24
Manager’s Urrits
Total 405

Net Residential Area 250,500
Residential 6SF 305,488
Other Resi. apaoes - Lobby, mall, laurdry, mgr oslo 6SF 10,438
Pre-School 1 2,037
Commercial + Pre-School 2 4,571
Total 6SF 322,534
Loading Stalls
Parldng for Retail 46
Parldng for Residential 592
Land area 1SF) 446.359

≥atogil Units Unlo Rate Total
Land Costs
Land - Purohaee Price (Courtly Land) 446,355 eqS. $0 $65
Land — Real Propeily Ta<ee (Waived for affordable) 1.240% $2,400
Total Land Costs $2,4e5

HARD Cases
Construction Costs lesodaiea Is a 2471 40s5 o]xterstartl

Wakes Street Bacalated 6% 1 Unit $2,061,700 $2,001,709
Lot 6 Gradinglffll Escalated 6% 1 Until $112,160 $11 2,160
Manaymi Street Escalated 6% 1 Unit $1,841,498 $1.841,4g8
Lot 7 Oradirrgll’ill Escalated 6% I Un1 $429,952 $429,552
Residential Construction Consiruotiora 308,488 get $278 $84,314,634
Other: Pre-Schoot 1, Rec. Or, mail, laundry, mgr on 12,475 get $278 $3,443,046
Commercial + Pre-Sohool 20SF 4,571 gsf $216 $1,261,596
Sitearcek Includes on-alto drainage 10.247 acres $920,000 $9,835,608
Landscaping 189,430 LS $15 $2,841,460
Parking for Commercial & Pre-schod 2 46 stalls $15,650 $719,900
Parking forrentals & Daycare 601 stalls $15,650 $9,405,650
Contractor Contingenoy 16.00% $17,440,080

OClPICClPl6ailder’s Risk 1.60% $2,139,316
RESI OFOI - FF&E. Drapes, Playground 51,250,900
Signage $300,900

Total Hard Costs $137,396,597

SOFT COSTS
Permits & Fees

Buiding Pencil & Plan RevIew-Retail 1.07% 523.689
E%a Highway Impact Pee - Retail 4,571 nI $4053 $18,526
Board ofWater Supply Fees 2 pe’usa $5,090 $10,000
Sewer Fees- CommercIal 2 peusr $6,250 $12,500
Ems Highway Impact Fee — Residential 405 pm up’s $1,245 $504,295
Board ofWater Supply Feee-Residenliar 405 pe’usr $1,742 $705,670
Education Impact Fees - Residential Only 40$ ~ lint!, $4,334 $1,755,270
1600 Fee (Eat,) $300,900
DCAB Fee $27,853
Other Fees- NP0ES, LEED,(Est.) $20,000

Total Fees $3,377,933

Fage 1 of 3
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Kapolel Lots 6 & 7
Development Agreement

Kapolel Parkway RFP
Budget

Lumoiüx Units Unit R~e Total

Entittemetis
201H Entitlement Process (RMTC Kurahashi) No EA $300000
Preiminary Engineering Report None
Trasfic Study Inclsdedwith 20tH
Flora/Fauna None
Air Osauty Study None
Acaustical Study None
Wind Study for EA None
Arctraeologdal Inventory Survey Included with 201K
Cultural Consultant Included with 2olN
Cultural Impact Asses~ent (CSN) None
Cultural Monitortng (Kahanorl through Aertielo) None
Banal Treatment Plan (CSN) None
Data Recovery Plan (CSH) None
Data Recovery Firid Work (CSH) None
Preserralion Plan (CSN) None
Monitoring Plant ICSH) Incleded with EA
Monitoring Wotlo during earthwojlo aotMtios (CSH4CD) (Est.l Included with EA

Tasal Entitlement Costs 5300,00°

Architectural and Engineering
Architect + ID (DPI) 41% 55.533,603

CMI (Sato and Associates) Included above
Structural Engineer (SAG) Included above
Mechanical (MEL) Included above
Electrical (Non No) Included above
Fire Protection (Coffman) Included above
Landscaping (WKM) Included above
Aconetical lOLA) Included above
Elavnuor (tlevaoiors icc.) Included above

Total Local Architect $5,533,503

Owner Hired A&E
Third Pasty Permit (Palekana.) 5160.000
Geocecheiral lrvesti~auiortfreport (Geolsbo) $eO,oco
Geoteclnntcal Soil Test (Geoisbs) (Est.) $120,000
Oversees CNCC Coordinator (Eat.) sloo,ono
Low Voloaae Desise sIoo.ono
Topo survey & SubdMeion Mapping & ALTA survey $50,000
Third Party Inspector/Special Inspection (Est,) $150,000
Pro-Construction with General Contractor (155.1 $150,000
Estimating/Predevelopment $140,000
Oeaign Peer Review(Eat.) $30,000
Fire Sprinkler Special lrsspectioea (Est) 520,000
OCIP Wrap Admiristrator $40000
Lender construction inspnctior fsoo 5150.000
Reimbu~shies & Reproduction C Mainland OtT ltst.I 550.000

Total Owner Hired ASS $1,320,000

Paso 2 of)
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Kapolel Lots 6 & 7
Development Agreement

Kapolel Parkway RFP
Budget

QsaoOi!z Units Unit Rate 12181
Leqal & Acco~riting

Legal - Subdivision 570.000
Legal - Agreements & Other STFtAT $100,000
Legal - Financing MM Bond Ccunsd $125,000
Legal - Financing 601-5 Counsel $100,000
Legal- Financing HHFCC Counsal $150,000
Legal - Financing STR.AT $200,000
Legal - Financing Con, Castle $200,000
Legal - Financing Syndicator - In-Eligible $75,000
Coal Cenlilocation - CP,~.s - In-Eligible $16,000
Accounting - CPAs $65,000

$1104000

Constnjclien Management 28 months 550,000 $1,400,000
Project Manager Overhead $2,300,000
Development Management Fee so 1,500.000
LIHTO Constltani (AHDH) $130,000

$0
ManicelinglLeasing 513Q000
Ma*eling Study $16,000
Welting Capital $100,000
Reserve - Operating Eapensts 51.100,000

Reserve - Debt Service $1,300,000
Contingency Elgible 5.tO% 58,224,730

so
TOTAL PROJECT COSTS 5175,225.32a

Loans Cose Dtrinq Conslruclion
HHMF Bond Fee- Eligible s000,00t
HHFDC LITHC Fee $727,663
Lender Bond Fee gg’.usn.snn 0.50% $472,000
LenderAnnual Servicing Fee agu,Jug.555 0.25% 5236,000
Misc. Closing Costs $000,000
Title, Escrow, Recording SSt,00O
Hula Mae Bend Interest $3,700,000
Hula Mae Bond Interest as~.~ig,ern

Tsial Financing 55415,663

TOTAL PROJECT COSTS $iso.eso.gei

Fata Sot 3
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Kapolei Lots 6 & 7
Development Agreement

EXHIBIT F

City’s Sexual Harassment Policy

https://www.honolulu cjov/rep/slte/ocs/roh/RQH Chapter 1 .pdf

Article 18. Sexual Harassment Policy for Employer Having a Contract with the City.



Kapolei Lots 6 & 7
Development Agreement

EXHIBIT G

Form of Performance and Payment Bond
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PERFORMANCE BOND (SURETY)

KNOW TO ALL BY THESE PRESENTS:

That _________________________________________________________
(Full Legal Name and Street Address of Contractor)

as CONTRACTOR, hereinafter called Principal, and ___________________

(Name and Street Address of Bonding Company)

as Surety, hereinafter called Surety, a corporation(s) authorized to transact business as a

surety in the State of HawaN, are held and firmly bound unto the ___________________________

(State/County Entity)

its successors and assigns, hereinafter called Obligee, in the amount of _____________________

_________________________________________________________ to which payment Principal and

Surety bind themselves, their heirs, executors, administrators, successors and assigns, jointly and

severally, firmly by these presents.

WHEREAS, the above-bound Principal has signed a Contract with Obligee on

____________________ for the following project:

hereinafter called Contract, which Contract is incorporated herein by reference and made a part hereof.

NOW THEREFORE, the condition of this obligation is such that:

If the Principal shall promptly and faithfully perform, and fully complete the Contract in strict

accordance with the terms of the Contract as said Contract may be modified or amended from time to

time; then this obligation shall be void; otherwise to remain in full force and effect.



Surety to this Bond hereby stipulates and agrees that no changes, extensions of time,

alterations, or additions to the terms of the Contract, including the work to be performed thereunder,

and the specifications or drawings accompanying same, shall in any way affect its obligation on this

bond, and it does hereby waive notice of any such changes, extensions of time, alterations, or

additions, and agrees that they shall become part of the Contract.

In the event of Default by the Principal, of the obligations under the Contract, then after written

Notice of Default from the Obligee to the Surety and the Principal and subject to the limitation of the

penal sum of this bond, Surety shall remedy the Default, or take over the work to be performed under

the Contract and complete such work, or pay moneys to the Obligee in satisfaction of the surety’s

performance obligation on this bond.

Signed this _________ day of ___________________

(Seal) ____________________________

Name of Principal (Contractor)

*

Signature

Title

(Seal) ______________

Name of Surety

*

Signature

Title

*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC



STATE OF

COUNTY OF

STATE OF HAWAII

CONTRACTOR’S ACKNOWLEDGMENT

) S.S.

day of _______________________, ______, before me appeared

_______________________________ and _____________________________,tome

known, to be the person(s) described in and, who, being by me duly sworn, did say that he/she/they is/are

and of

the

CONTRACTOR named in the foregoing instrument, and that he/she/they is/are authorized to sign said

instrument on behalf of the CONTRACTOR, and acknowledges that he/she/they executed said instrument as

the free act and deed of the CONTRACTOR.

(Notary Stamp or Seal)
(Print name)

Notary Public, State of_

My Commission Expires:.

NOTARY CERTIFICATE (Hawaii Administrative Rules §5-11-8)

Document Identification or Description:___________

Doc. Date: No. of Pages:____________ Jurisdiction:

Signature of Notary Date of Certificate

Printed Name of Notary

(Notary Stamp or Seal)

On this

(Signature)



(Acknowl2.frm)

SURETY ACKNOWLEDGMENT

[FOR USE BY SURETY]

STATE OF __________

SS.
____ COUNTY OF _____

On this _________ day of ______________, 20, before me personally

came_______________________________________________________

to me known, who, being by me duly sworn, did depose and say that_____________

resides in _____________________ that ________ is the Attorney-in-Fact of ________________________________

the corporation described in and which executed the attached instrument; that _____ is duly appointed under

power of attorney, dated , which said power of attorney is attached hereto, is now in force and effect;

that _______ knows corporate seal of the said corporation; that the seal affixed to the said instrument is such

corporate seal; and that it was so affixed by order of the Board of Directors of the said corporation; and that

signed name thereto by like order.

(Notary Seal) Notary Public

State of ______________

My commission expires:

NOTARY CERTIFICATE (Hawaii Administrative Rules §5-11-8)

Document Identification or Description: ___________________



LABOR AND MATERIAL PAYMENT BOND (SURETY)

KNOW TO ALL BY THESE PRESENTS:

That

(Full Legal Name and Street Address of Contractor)

as CONTRACTOR, hereinafter called Principal, and ________________________________

(Name and Street Address of Bonding Company)

as Surety, hereinafter called Surety, a corporation(s) authorized to transact business as a

surety in the State of Hawaii, are held and firmly bound unto the ______________________

(State/County Entity)

its successors and assigns, hereinafter called Obligee, in the amount of _______________

_____________________________________________ to which payment Principal and Surety bind

themselves, their heirs, executors, administrators, successors and assigns, jointly and severally, firmly

by these presents.

WHEREAS, the above-bound Principal has signed a Contract with Obligee on

___________________ for the following project:

hereinafter called Contract, which Contract is incorporated herein by reference and made a part hereof.

NOW THEREFORE, the condition of this obligation is such that if the Principal shall promptly
make payment to any Claimant, as hereinafter defined, for all labor and materials supplied to the
Principal for use in the performance of the Contract, then this obligation shall be void; otherwise to
remain in full force and effect.

1. Surety to this Bond hereby stipulates and agrees that no changes, extensions of time,
alterations, or additions to the terms of the Contract, including the work to be performed thereunder,
and the specifications or drawings accompanying same, shall in any way affect its obligation on this
bond, and it does hereby waive notice of any such changes, extensions of time, alterations, or
additions, and agrees that they shall become part of the Contract.



2. A “Claimant’ shall be defined herein as any person who has furnished labor or materials
to the Principal for the work provided in the Contract.

Every Claimant who has not been paid amounts due for labor and materials furnished for work
provided in the Contract may institute an action against the Principal and its Surety on this bond at the
time and in the manner prescribed in Section 1 03D-324, Hawaii Revised Statutes, and have the rights
and claims adjudicated in the action, and judgment rendered thereon; subject to the Obligee’s priority
on this bond. If the full amount of the liability of the Surety on this bond is insufficient to pay the full
amount of the claims, then after paying the full amount due the Obligee, the remainder shall be
distributed pro rata among the claimants.

Signed this _________ day of

(Seal)

(Seal)

*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC

Name of Principal (Contractor)

Signature

Title

Name of Surety

Signature

Title



STATE OF

COUNTY OF

STATE OF HAWAII

CONTRACTOR’S ACKNOWLEDGMENT

) S.S.

day of _______________________, ______, before me appeared

________,and _____________________________ tome

known, to be the person(s) described in and, who, being by me duly sworn, did say that he/she/they is/are

and ________~ of

the

CONTRACTOR named in the foregoing instrument, and that he/she/they is/are authorized to sign said

instrument on behalf of the CONTRACTOR, and acknowledges that he/she/they executed said instrument as

the free act and deed of the CONTRACTOR.

(Notary Stamp or Seal)
(Print name)

Notary Public, State of_

My Commission Expires:

NOTARY CERTIFICATE (Hawaii Administrative Rules §5-11-8)

Document Identification or Description:

Doc. Date: _________ No. of Pages:___________ Jurisdiction:

signature of Notary Date of Certificate

Printed Name of Notary

(Notary stamp or Seal)

On this

(signature)



(Acknowl2.frm)
SURETY ACKNOWLEDGMENT

[FOR USE BY SURETY]

STATE OF __________

55.
____ COUNTY OF _____

On this _________ day of _______________, 20_, before me personally

came_______________________________________________________

to me known, who, being by me duly sworn, did depose and say that_____________

resides in _______________________; that _________ is the Attorney-in-Fact of

the corporation described in and which executed the attached instrument; that _____ is duly

appointed under power of attorney, dated , which said power of attorney is attached

hereto, is now in force and effect; that _______ knows corporate seal of the said corporation; that

the seal affixed to the said instrument is such corporate seal; and that it was so affixed by order of

the Board of Directors of the said corporation; and that signed name thereto by like

order.

(Notary Seal) Notary Public

State of

My commission expires:

NOTARY CERTIFICATE (Hawaii Administrative Rules §5-1 1-8)

Document Identification or Description: ___________________
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	2020-97 ATTACHMENT RESO 20-6 CD1 Kapolei Parkway Development Agmt (REV-Complete)).RM.lh.FINAL.pdf
	Article 1. PROPERTY DESCRIPTION
	1.1 Description.  The Property is generally identified as of the Effective Date as a portion of Tax Map Key No.: (1) 9-1-160:018 (the “Original Parcel”) and, after Final Subdivision Approval (as defined below), will have a land area of approximately 4...
	1.2 Land Use Designation and Zoning.  The Property is designated as an urban district according to the State Land Use Map.  Under the Land Use Ordinance of the City and County of Honolulu, found in ROH Chapter 21, as amended (“LUO”), the Property is z...
	1.3 Leasehold Interest.  Subject to certain conditions precedent described in this Agreement, including, without limitation, closing of Developer’s financing for the Project construction and development costs, Developer’s compliance with the requireme...
	1.4 “AS IS, WHERE IS”.  Except as otherwise expressly provided in this Agreement or the Lease, Developer shall accept the Property in its “AS-IS, WHERE-IS AND WITH ALL FAULTS” condition, without any express or implied warranties or representations of ...

	Article 2. PROJECT SCOPE
	2.1 Project Description.  The Project is described more particularly in Section 2.2 below and shall be developed in compliance with the “Project Documents,” which are comprised of the Lease, this Agreement, the RFP and any addenda issued thereto, and ...
	2.2 Key Project Components.  Developer shall design, construct, own, manage, operate and maintain the Project in accordance with the Project Documents.  The purpose of the Project is to provide affordable residential rental units for Qualified Tenants...
	2.2.1 Residential Units:  There shall be approximately four hundred four (404) affordable residential rental units for Qualified Tenants (the “Units”) plus one unit for an on-site staff member (“Staff Unit”).
	2.2.2  “Qualified Tenants”:  Individuals and families who meet the income limitations for occupancy set forth in this Agreement.
	2.2.3 Unit Mix:  The Units shall be rented to Qualified Tenants in accordance with the following income and Unit mix; provided, however, that (a) the below income limits shall be deemed a “ceiling” and (b) there shall be no “floor” for such income lim...
	2.2.4 Parking and Loading.  A parking lot, to include a total of 647 parking stalls, at least forty-one (41) of which shall be reserved for persons with disabilities in compliance with the Americans with Disabilities Act, as amended (“ADA”), and nine ...
	2.2.5 Resident Amenities.  The following amenities shall be available exclusively for residents and their guests:
	2.2.5.1 Parking; and
	2.2.5.2 Common area amenities, including but not limited to, recreation rooms, laundry rooms, outdoor parks, and outdoor passive recreation areas.

	2.2.6  Commercial Spaces.  To the extent permitted under Federal and State requirements relating to the development of the Project, Developer may designate certain spaces within the Project for commercial purposes.  Developer, with the consent of the ...
	2.2.7 Photovoltaic System.  Developer (or its designee) shall have the right, at any time and from time to time, to negotiate and enter into an agreement (the “Photovoltaic Agreement”) for the design, installation, ownership, use, maintenance, repair ...
	2.2.8 Preschool.  The Developer shall include, as a part of the Project, a community preschool with enrollment preference given to Project tenant families.
	2.2.9 Project Name.  The name of the Project shall be determined at a later date by Developer.  Developer shall not change the name by which the Project is known or identified without the prior written approval of the City.
	2.2.10 Commitment to Kapolei Design Plan.  The Project is intended to preserve, protect, promote, and enhance the history, character and cultural heritage of the area in which the Property is located.  The Project Design, to the extent practicable, sh...
	2.2.11  Modifications.  The exact number of Units, Unit mix, Unit affordability mix, square footage(s), amenities and mixed-use components may be adjusted upon the request of the Developer and reasonable approval of the City based upon the results of ...

	2.3 Project Timeline.  Developer acknowledges and agrees that there is a critical shortage of affordable housing in the City for Qualified Tenants and that it is a material condition of this Agreement for the benefit of the City that Developer develop...
	2.4 Project Financing.  Developer estimates that, as of the date of Developer’s Proposal, the cost to develop and construct and complete the Project is approximately $180,000,000.  Subject to the satisfaction of the contingencies set forth in this Agr...
	2.5 Project Design.
	2.5.1 Community Design Goals.  Subject to Section 2.2.9 The Project design shall be sensitive to the surrounding community and incorporate the following design goals to the extent feasible and reasonably practicable.
	2.5.1.1 Trees will be planted in accordance with the City of Kapolei Street Tree Master Plan and vehicle sight distance safety standards.
	2.5.1.2 Building faces on the boundary line shall be softened with landscaping or other features as appropriate.

	2.5.2 Other Design Goals.
	2.5.2.1 Project design shall be sensitive to view planes of surrounding neighborhood, to the extent feasible and reasonably practicable.


	2.6 Subdivision.  Developer will apply to the City and County of Honolulu Department of Planning and Permitting (“DPP”) to obtain subdivision approval of the Original Parcel to create, among others, (a) Lot 91001, consisting of approximately 4.232 acr...

	Article 3. TERM OF DEVELOPMENT AGREEMENT
	3.1 This Agreement shall be effective commencing as of the Effective Date and shall terminate on the earliest to occur of: (a) all Units have been rented and are occupied by Qualified Tenants; (b) the issuance of a temporary certificate of occupancy f...

	Article 4. DEVELOPER’S OBLIGATIONS
	4.1 Due Diligence.  Developer shall have the right to perform such due diligence as it deems necessary commencing upon the earliest of: (a) the Effective Date; (b) the date the City and Developer enter into the Right of Entry Agreement (“ROE”) pursuan...
	4.1.1 Developer shall be solely responsible for all items necessary to develop, construct, complete, manage, operate, and maintain the Project, including but not limited to all due diligence investigations, cost to repair damage to the Property result...
	4.1.2 Within sixty (60) calendar days after the Effective Date, Developer shall notify the City in writing of Developer’s acceptance of the Property or its objections to specifically identified conditions of the Property (“Objection Notice”).  Upon re...

	4.2 Copies of Due Diligence to the City.  Unless obtained prior to the Effective Date, within ten (10) Business Days of receipt by Developer of any non-confidential or non-proprietary due diligence documents obtained from sources other than the City, ...
	4.3 Environmental Review.  Developer will satisfy all environmental review requirements for the Project pursuant to Chapter 343, HRS.  Such environmental review shall include, but not be limited to, the preparation of an Environmental Assessment or En...
	4.4 No Strip or Waste; Permitted Uses.  Developer shall use and allow the use of the Property and the Project only as permitted under all applicable laws, including the LUO, unless waived or modified by the Exemptions (defined below), and shall not ma...
	4.5 Construction Industry Standards.  All construction shall be performed according to construction industry standards and in a good, workmanlike manner.
	4.6 Appointment of a Development Manager.  Subject to the terms and conditions of this Agreement, Developer shall devote commercially reasonable effort and energy to the development of the Project.  Developer hereby appoints Elton Wong as its developm...
	4.7 Construction Plans.  Based on the Project Design, Developer shall prepare plans, drawings, and specifications necessary to obtain building permits (collectively, the “Construction Plans") and shall submit them to the City for its review and writte...
	4.8 Exemptions.  Developer may pursue development of the Project pursuant to Section 46-15.1, HRS, and Chapter 201H, HRS.  In connection therewith, Developer may request from applicable authorities exemptions from applicable statutes, ordinances, rule...
	4.9 [RESERVED]
	4.10 Rental Program.  Developer shall develop a rental program prior to the execution of the Lease which shall be subject to the City’s prior review and approval, and which rental program shall include all of the following.
	4.10.1 Requirements and procedures for reviewing applications, evaluating applicants, determining eligibility as a Qualified Tenant, selecting renters, and renting to Qualified Tenants.
	4.10.2 A system for determining preferences by lot, in the event the number of qualified applicants exceeds the number of Units available.
	4.10.3 A description of how the rental program will ensure compliance with all applicable laws and standards relating to the rental of real property.
	4.10.4 Maximum rents based on Unit type and income level.  The affordable Units shall be rented at rates which are determined to be affordable, based on the income level of the tenant.  Developer shall agree not to increase rents above the maximum aff...
	4.10.5 In establishing the maximum rental rates based on Unit type and income level, the HUD area median income for the following household sizes shall apply, based on the Unit type to be rented:

	4.11 Condominiumization; Legal Description of the Property; Documentation, Recordation, and Closing Costs.  If requested by Developer, the City consents and agrees, in its sole and absolute discretion, to consent to and approve submitting the Property...
	4.12 Construction of Improvements.  Subject to the terms and conditions of this Agreement, Developer shall construct or cause to be constructed the Project substantially in accordance with the approved Construction Plans.  All construction shall be in...
	4.12.1 Unit Amenities.  Subject to Section 2.2.10, at a minimum, each Unit shall include a range/oven, range hood, solar water heater, refrigerator and sink, in standard sizes acceptable to the City, provided that such solar water heaters may serve mu...
	4.12.2 Potable Water.  Developer shall be responsible at its sole expense for obtaining potable water for the Project, including any fees or exemptions related to obtaining a potable water allocation and water facilities charges.  The City shall coope...
	4.12.3 Sewage.  Developer shall be responsible at its sole expense for securing sewage treatment capacity and connection approvals and payment of any facilities charges or exemptions therefrom.  The City shall cooperate with respect to any application...
	4.12.4 Disabilities.  Developer shall consult with the Disability and Communication Access Board.  The Project shall be accessible to and usable by persons with disabilities in compliance with Section 103-50, HRS.  Prior to the start of construction, ...
	4.12.5  Impact on Waters.  Developer shall comply with the provisions of the Clean Water Act and Chapter 342D, HRS, and Chapter 11-55, Hawaii Administrative Rules (“HAR”), relative to the National Pollutant Discharge Elimination System (“NPDES”) permi...
	4.12.6 Energy Conservation.  The Project shall comply, to the extent reasonably possible, with Section 196-9, HRS, related to energy conservation.  Developer’s proposed sustainability design concepts in Developer’s Proposal, to promote sustainability ...
	4.12.7 Market Analysis.  The City may require Developer to submit a current comprehensive market analysis substantiating the feasibility of the Project.  The specifications and scope of the market study shall be reasonably determined by the City and s...
	4.12.8 Termites.  Developer shall adequately protect the Project against termites in the design and construction of the Project and shall implement an ongoing extermination maintenance program.
	4.12.9 Archaeological Sites.  Prior to doing any work on the Property, Developer shall consult with the SHPD and shall, at its own expense, observe and comply with all requirements for the identification, protection, and preservation of burial and sig...
	4.12.10 Maintenance of Site.  Commencing on the effective date of the Lease, Developer shall be responsible at its sole expense for the maintenance of the Property, including, but not limited to, the area from the Property boundary to the nearest stre...
	4.12.11 On-site and Off-site Infrastructure and Costs.  Subject to the terms and conditions of this Agreement, Developer shall be responsible for building and maintaining all on-site and associated off-site infrastructure required for the development ...
	Provided that Developer has completed construction of the Project and complied with its submittal obligations under Section 8.3 of this Agreement, Developer shall provide written notice to the City of the completion of construction of the Manawai Stre...
	4.12.12 Chapter 104, HRS.  To the extent applicable, Developer shall comply with the provisions of Chapter 104, HRS, relating to prevailing wage rates.  Developer, its contractors and subcontractors shall pay all mechanics and laborers employed on the...
	4.12.13 Noise and Dust Abatement.  Developer shall implement best management practices to minimize noise and dust and their impacts on neighboring properties and the public, to the maximum extent practicable.  Developer shall respond to and address al...

	4.13 Public Presentations about the Project.  Developer shall be responsible for Project presentations to the applicable Neighborhood Board, City Council, State of Hawaii Legislature, interested community groups, and public officials as reasonably req...
	4.14 Publicity and Project Signage.  Developer shall have sole responsibility for funding the advertising and promotional program for the Project.  The advertising and promotional program shall disclose the fact that the Project is being developed by ...
	4.15 Construction Financing – Interim and Permanent Financing.
	4.15.1 The City acknowledges that Developer intends: (a) to develop the Project as a low-income housing project and to apply for and receive an award from the Hawaii Housing Finance and Development Corporation (HHFDC) of Federal and State low-income h...
	4.15.2 Developer shall provide the City with all of the loan documents of each Project lender (as defined below), the limited partnership agreement of the Partnership, and related ancillary documents attached thereto that will be executed concurrently...

	4.16 Assumption of Risk and Liability.  Developer shall assume sole and complete risk and liability for the development of the Project.
	4.17 Sexual Harassment.  Developer shall comply with the City's sexual harassment policy (ROH Chapter 1, Article 18), attached hereto as Exhibit F and made a part hereof.
	4.18 Developer’s Cooperation.  Developer shall keep the City fully informed as to the status of all approvals and delays and at all times to act in good faith, reasonably, and in full cooperation with the City in connection with the construction and d...
	4.19 Observance of Laws, Ordinances, and Regulations.  Developer, its officers, agents, assigns, employees, consultants, subcontractors and/or contractors, or persons acting for or on its behalf, shall comply with all applicable laws, ordinances, code...
	4.20 Safe, Sanitary, and Orderly Condition.  Developer, its officers, agents, assigns, employees, consultants, subcontractors and/or contractors, or persons acting for or on its behalf, shall keep the Property and any improvements in a safe, clean, sa...
	4.21 Information to be Provided by Developer.  On or prior to the end of each calendar quarter, Developer shall furnish (i) an update to the Development Schedule, showing Developer’s progress to date and estimated time for completing the Project (each...
	4.22 Notice of Claims.  Developer shall notify the City immediately when Developer becomes aware of any demand, litigation, claim, or enforcement action brought or threatened, of any kind, which might subject Developer or the City to any governmental ...
	4.23 Hazardous Materials Assessments.  Developer shall conduct at its own cost, a Hazardous Materials Survey, a Phase 1 environmental site assessment (pursuant to ASTM E1527-13) and a Phase 2 environmental site assessment.  The Phase 1 environmental s...
	4.24 Hazardous Materials.  Developer shall not cause or permit the escape, disposal, or release (as defined below) of any Hazardous Materials (as defined below) in violation of Environmental Laws on the Property.
	4.24.1 Developer shall not allow any Hazardous Materials on the Property, except as authorized by law and for use in the ordinary course of Developer’s business, and then only in accordance with construction industry standards and after written notice...
	4.24.2 Except as provided herein, Developer agrees to defend, indemnify, and hold harmless the City from any actions, claims, damages or injury resulting from the presence, escape, disposal or release of Hazardous Materials on the Property occurring w...
	4.24.3 In the event of a spill, release, escape, or discharge of Hazardous Materials in violation of Environmental Laws (“release”) on the Property while Developer is in possession of the Property, or adjacent to the Property if caused by Developer or...
	4.24.4 Developer shall maintain and employ debris, pollution, and contamination control measures, safeguards, and techniques to prevent debris, pollution, or contamination to ocean waters, streams, or waterways resulting from the activities of Develop...
	4.24.5 Notwithstanding any provision to the contrary in this Agreement, if Hazardous Materials in violation of Environmental Laws are encountered on or adjacent to the Property, Developer shall immediately notify the City and shall immediately cease a...
	4.24.6 Developer shall ensure that all waste generated from its demolition and construction activities shall be properly handled and disposed of, at its own expense, in accordance with all applicable laws and regulations.
	4.24.7 For purposes of this Agreement:
	4.24.7.1 “Environmental Laws” shall mean all Federal, State, and City laws of every nature, including statutes, ordinances, rules, regulations, codes, notices, standards, directives of every kind, guidelines, permits, licenses, authorizations, approva...
	4.24.7.2 “Hazardous Substance” shall include any chemical, substance, radioactive materials, organic or inorganic material, controlled substance, object, condition, waste, living organism, or combination thereof which is, may be in the future, or has ...
	4.24.7.3 “Hazardous Materials” shall mean any pollutant, toxic substance, hazardous waste, hazardous material, Hazardous Substance, and/or oil as defined in or pursuant to the Resource Conservation and Recovery Act, as amended, the Comprehensive Envir...


	4.25 Inspections and Monitoring.  During normal business hours and with reasonable advance written notice of not less than two (2) Business Days, all of Developer’s records relating to the Property and the Project shall be made available for examinati...
	4.26 Financing Contingency.  Notwithstanding anything in this Agreement to the contrary, Developer, at any time prior to the execution of the Lease, may terminate this Agreement upon prior written notice to the City if Developer, in its sole discretio...
	4.27 Termination for Infeasibility.  Notwithstanding anything in this Agreement to the contrary, the parties acknowledge that Developer’s ability to perform certain responsibilities hereunder prior to the execution of the Lease are contingent upon act...
	4.28 Maintenance and removal of the Photovoltaic System.  In the event that a Photovoltaic Agreement is entered into by Developer or its designee, pursuant to Section 2.2.7.  Developer or its designee shall ensure that the Photovoltaic System is maint...

	Article 5. CITY'S OBLIGATIONS.
	5.1 Cooperation.
	5.1.1 The City and Developer shall keep the other fully informed as to the status of all approvals and delays for which each party is responsible, and shall at all times act in good faith, reasonably, and in full cooperation with the other party in co...
	5.1.1.1 Responding to all requests for review, consent and approval within ten (10) Business Days of the receipt of such request, unless a different time period is expressly required hereunder or mutually agreed to by the parties; provided, however, t...
	5.1.1.2 In connection with any reasonable request by a requesting party hereto for a consent or approval required under this Agreement, not unreasonably conditioning, delaying, or withholding such consent or approval, except where this Agreement provi...
	5.1.1.3 Expressing support for the Project, and facilitating, supporting, and cooperating in various community and public stakeholder meetings and discussion forums, at no cost to the City; and
	5.1.1.4 Supporting and assisting Developer with the City Council approval process.


	5.2 Appointment of City Liaison.  The City hereby appoints the DLM Director or the DLM Director’s designee as its primary contact person and manager of the Project and the Property on behalf of the City (“City Liaison”).  This City Liaison shall only ...
	5.3 Reserved.
	5.4 GET and Real Property Tax Exemptions.  Upon request by Developer and provided the Project qualifies for an exemption from general excise tax or real property tax under applicable laws, ordinances or rules, the City agrees to cooperate with Develop...

	Article 6. CONDITIONS PRECEDENT TO EXECUTION OF THE LEASE
	6.1 This Agreement shall be approved by the City Council and executed by the City and Developer.
	6.2 A public hearing shall be held on proposed lease rent in accordance with ROH Section 28-3.4(h).
	6.3 Once the Developer has completed its due diligence investigations pursuant to Section 4.1, finalized the Project scope based on the requirements of Developer’s lenders and investors and feedback from governmental authorities, community groups, and...
	6.4 There shall be no material defaults by Developer under this Agreement that have occurred and are continuing after the giving of written notice and expiration of the applicable cure period under this Agreement.
	6.5 The Construction Plans shall have been approved by the City and by the Disability and Communication Access Board, pursuant to Sections 4.7 and 4.12.4 herein.
	6.6 A rental program shall have been approved by the City pursuant to Section 4.10 herein.
	6.7 Developer shall have consulted with SHPD and have evidence of an understanding regarding historic preservation requirements for the Project.  If an archaeological inventory survey is required, such archaeological inventory survey shall be complete...
	6.8 Developer shall have provided, to the reasonable satisfaction of the City, evidence that there are funds available and committed to Developer sufficient to pay for one hundred percent (100%) of the Project costs in accordance with Section 4.15 her...
	6.9 Developer shall have conducted, at its own cost, a Hazardous Materials Survey, a Phase 1 environmental site assessment (pursuant to ASTM E1527-13) and a Phase 2 environmental site assessment.
	6.10 Developer shall have complied with the requirements of the Environmental Impact Laws and, unless an exemption under the Environmental Impact Laws apply to the Project, the accepting authority shall have accepted as final any environmental assessm...
	6.11 Developer shall demonstrate to the City’s reasonable satisfaction that it has reached an agreement with the Kapolei Master Association with respect to the assessments that will be applicable to the Project.
	6.12 Developer shall have delivered to the City certificates or other satisfactory evidence that Developer has obtained or caused its Contractor (defined below) to obtain the bonds required pursuant to Article 10 of this Agreement.

	Article 7. CONDITIONS PRECEDENT TO COMMENCEMENT OF CONSTRUCTION
	7.1 Developer shall have performed and complied with all agreements and conditions required to be performed and complied with by Developer pursuant to this Agreement prior to or at Commencement of Construction.  As used herein, "Commencement of Constr...
	7.2 Developer shall furnish to the City evidence satisfactory to the City that Developer has obtained all required permits for the proposed construction, including but not limited to, the applicable NPDES permits and superstructure permit or building ...
	7.3 Developer shall furnish to the City one (1) complete set of plans and specifications for the Project approved by the City and the Disability and Communication Access Board.
	7.4 Developer shall furnish to the City evidence that Developer has obtained the approvals of the Board of Water Supply, the Department of Environmental Services, Hawaiian Electric Company, and all other required entities for all connections to off-si...
	7.5 Developer shall have entered into one or more construction contracts (collectively, the “Construction Contract”) that covers the entire development and construction of the Project.  The Construction Contract must be in form and content reasonably ...
	7.5.1 Contractor(s) and sub-contractor(s) shall be licensed in accordance with HRS Chapter 444 and HAR Chapter 16-77 for the corresponding work that shall be performed on the Project.
	7.5.2 The Developer shall not employ, use or subcontract any Contractor(s) currently suspended under Chapter 104, HRS, as indicated on the State of Hawaii Department of Labor and Industrial Relations website.

	7.6 Any contract for architectural services shall be satisfactory to the City and shall be assignable to the City upon Developer’s uncured breach of this Agreement, subject to the rights of the lender(s) providing financing for the Project and only up...
	7.7 Any contract for engineering services shall be satisfactory to the City and shall be assignable to the City upon Developer’s uncured breach of this Agreement, subject to the rights of the lender(s) providing financing for the Project and only upon...
	7.8 Developer or its Contractor shall procure and furnish to the City a copy of a performance and payment bond equal to one hundred percent (100%) of the Construction Contract for the work to be commenced as set forth in Article 10.
	7.9 The City shall be named as a co-obligee on such bond.  The Project lender(s) may also be named as co-obligee(s) on such bond.
	7.10 Developer shall furnish to the City a construction schedule for the Project and any updates as requested by the City, which schedule shall be subject to the City’s reasonable approval and binding upon Developer, subject to the terms and condition...
	7.11 Developer shall furnish to the City a breakdown of the total development cost of the Project, including estimated contingencies.
	7.12 Developer shall provide updated evidence reasonably satisfactory to the City that there are funds available and committed to Developer sufficient to pay for one hundred percent (100%) of the total estimated balance of the construction costs.
	7.13 The Lease has been fully executed and a short form of the Lease has been recorded in the State of Hawaii Bureau of Conveyances, or the office of the assistant registrar of the land court of the State of Hawaii, or both and/or the Land Court, as a...
	7.14 Developer shall have a waste management plan and a noise and dust abatement plan that have been approved by the City.
	7.15 The representations and warranties of Developer contained in this Agreement and otherwise made by or on behalf of Developer in writing, in connection with this Project shall apply.

	Article 8. CONSTRUCTION
	8.1 City Inspection.  Upon twenty-four (24) hours prior written notice to Developer, the City and its agents, including any appraiser, inspector, architect, or engineer who may be retained by the City, shall at all times during normal hours of the con...
	8.2 Coordination of Construction with Ongoing Activities.  Developer shall coordinate its construction on the Property and shall also cooperate with other landowners and other activities taking place in the vicinity of the Property.  Developer shall b...
	8.3 Submittals to the City Upon Completion of Construction.  Within five (5) Business Days of receipt of each item, Developer shall submit the following to the City:
	8.3.1 A certification by an architect or engineer duly licensed under the laws of the State of Hawaii that the improvements have been completed in accordance with the Project plans and specifications upon the completion of such work.
	8.3.2 One half-sized print set, and an electronic “pdf” file on Compact Disk (“CD”), or as otherwise directed by the City, of “as built” drawings reflecting all construction changes, alterations, or deletions and bearing the seal and signature of the ...
	8.3.3 All copies of the Certificates of Occupancy issued by the City for the increment of construction work completed.
	8.3.4 Copy of the Affidavit of Publication filed at the First Circuit Court of the State of Hawaii indicating that a notice of completion of the applicable increment of construction work has been published.

	8.4 Construction by Hawaii Workforce.  Developer, its contractors and subcontractors shall comply with HRS Chapter 103B (Act 68 SLH 2010), as amended by Act 192 SLH 2011 and implemented by State of Hawaii Comptroller’s Memorandum No. 2011-18 dated Jul...

	Article 9. INSURANCE AND INDEMNITY
	9.1 Indemnity.  Developer shall defend, indemnify, and hold harmless the City from and against all claims, demands, losses, judgments, fines or penalties whatsoever that are incurred by the City for:  (a) failure of Developer or its agents and employe...
	9.2 Insurance.
	9.2.1 Developer’s Insurance.  At all times during the term of this Agreement and until such time as action against the City, Developer, its Contractor or subcontractors for death, injuries, losses, and damages is barred by the provisions of Chapter 65...
	9.2.1.1 Workers Compensation and Employers Liability Insurance.  Developer shall maintain workers compensation and employers liability insurance.  Workers compensation coverage shall be in accordance with State statutes.  Employers liability coverage ...
	The policy must include a waiver of subrogation in favor of the City.
	CGL insurance shall be written on ISO occurrence form, CG 00 01 (or a substitute form providing equivalent coverage), and shall cover liability arising from premises, operations, independent contractors, products-completed operations, personal injury ...
	9.2.1.3 Business Automobile Liability Insurance.  Developer shall maintain business auto liability insurance covering all owned, non-owned, and hired automobiles with limits of not less than:
	9.2.1.4 Umbrella/Excess Liability.  Developer shall maintain umbrella/excess liability insurance with limits of not less than:
	with the aggregate to apply per project/per location.  Such insurance shall be written on an occurrence basis in excess of the underlying insurance described in Sections 9.2.1.1 through 9.2.1.3, which is at least as broad as each of the underlying pol...
	9.2.1.5 Professional Liability Insurance.  Developer shall require that the architect hired by Developer maintain professional liability insurance with limits of not less than:
	covering such architect’s employees, agents, and any subcontractors and subcontractors’ employees or agents for liability arising out of errors, omissions, or negligence in the performance of Professional Services relating to the Project or this Agree...

	9.2.2 Insurance Coverage For Construction Phase.  Prior to commencing Commencement of cConstruction or site preparation work, Developer shall procure or cause to be procured and maintain (as provided herein), all insurance to cover the demolition, con...
	9.2.3 Nature of Insurance Program.  All insurance policies required by this Agreement shall be issued by carriers that:  (a) have a policyholders’ rating of “A-, VIII” or better, based on the latest rating publication of Property and Casualty Insurers...
	9.2.4 Policy Requirements and Endorsements.  All insurance policies required by this Agreement shall contain (by endorsement or otherwise) the following provisions:
	9.2.4.1 Contractor Insurance.  Developer shall either: (a) include all contractors as insureds under all insurance set forth above; or (b) cause each contractor employed by Developer to purchase and maintain insurance of the types specified above.  Pe...
	9.2.4.2 Insureds.  Insurance policies shall identify the City as an “additional insured” using ISO additional insured endorsement form CG 20 10 (or equivalent), and as appropriate CG 20 37 (or equivalent), and under the commercial general liability um...
	9.2.4.3 Primary Coverage.  All policies shall be written as primary policies not contributing to or in excess of any coverage that the City may carry, and Developer’s insurers shall not seek contribution from other insurance available to the City.
	9.2.4.4 Contractual Liability.  Liability Insurance policies shall contain contractual liability coverage, for Developer’s indemnity obligations under this Agreement, to the extent covered by customary contractual liability insurance coverage.  Develo...
	9.2.4.5 Severability of Interest.  Liability insurance policies shall contain a clause clarifying that, except with respect to coverage limits, the insurance applies separately to each insured and that the policy covers claims or suits by one insured ...
	9.2.4.6 Notice to City.  All policies required hereunder shall be written to provide not less than thirty (30) calendar days prior notice of cancellation or material change to City; provided that upon Developer’s request, the City shall allow Develope...

	9.2.5 Waiver of Certain Claims.  Notwithstanding anything to the contrary contained in this Agreement, Developer and the City each waive any right of recovery against the other party, for any loss or damage sustained by Developer or the City, as the c...
	9.2.6 Waiver of Subrogation.  Developer shall require all insurance policies in any way related to the Agreement and secured and maintained by Developer to include clauses stating each underwriter shall waive all rights of recovery, under subrogation ...
	9.2.7 Evidence of Insurance.
	9.2.7.1 Upon execution of this Agreement by Developer, Developer shall furnish the City with current certificate(s) of insurance, executed by a duly authorized representative of each insurer, certifying that at least the minimum coverages required her...
	9.2.7.2 Prior to commencing construction work at the Property, Developer shall furnish the City with a certificate(s) of insurance, executed by a duly authorized representative of each insurer, showing compliance with the insurance required under Sect...
	9.2.7.3 Upon final acceptance of the Construction, and prior to the use or occupancy of any improvements, Developer shall furnish City with a certificate of insurance, executed by a duly authorized representative of each insurer, showing compliance wi...
	9.2.7.4 Developer shall provide certified copies of all insurance policies required above within ten (10) calendar days of the City’s written request for said copies.
	9.2.7.5 Failure of the City to demand such certificate or other evidence of full compliance with these insurance requirements or failure of City to identify a deficiency from evidence that is provided shall not be construed as a waiver of Developer’s ...
	9.2.7.6 The acceptance of delivery by the City of any certificate of insurance evidencing the required coverages and limits does not constitute approval or agreement by the City that the insurance requirements have been met or that the insurance polic...

	9.2.8 Deductibles, Retentions, and Co-Insurance.  Developer is solely responsible for any loss or portion of loss not covered by the insurance required herein by reason of the application of any deductible, self-insured retention, or co-insurance prov...
	9.2.9 Failure to Maintain Insurance.
	9.2.9.1 Failure to maintain the required insurance may result in termination of this contract at the City’s option after the giving of written notice to Developer and opportunity to cure of not less than ten (10) Business Days.  If the City is damaged...
	9.2.9.2 City shall have the right, but not the obligation, to prohibit Developer or any of its contractors or subcontractors from entering the Property until Developer has provided certificates or other evidence that insurance has been placed in compl...
	9.2.9.3 If Developer fails to maintain the insurance as set forth herein, the City shall have the right, but not the obligation, to purchase said insurance at Developer’s expense.  In no event shall the City be liable for payment of premiums due under...
	9.2.9.4 Failure to maintain the required insurance may result in termination of this contract at the City’s option after the giving of written notice to Developer and opportunity to cure of not less than ten (10) Business Days.

	9.2.10 Additional Insurance.  City reserves the right to require additional kinds or amounts of insurance, as may be mutually agreed from time to time.  Developer shall periodically, but not less frequently than once every three (3) years, reevaluate ...
	9.2.11 No Representation.  City makes no representation that the limits of liability required to be carried by Developer pursuant to this Article are adequate to protect Developer.  If Developer believes that any of such insurance coverage is inadequa...


	Article 10. PERFORMANCE AND PAYMENT BONDS.
	10.1 Acceptable Development Contract Performance and Payment Bonds.  Prior to the Commencement of Construction, Developer shall provide or shall cause the Contractor to provide, at no cost to the City, a performance and payment bond covering the cost ...
	10.2 Bond Forms.
	10.2.1 Developer shall execute or cause the Contractor to execute the surety performance and payment bond substantially in the form attached as Exhibit G, or as otherwise reasonably approved by the City.
	10.2.2 The Contractor shall be the principal, and the surety shall be a corporate surety satisfactory to the City.  A performance and payment bond obtained from a captive insurance company or other entity related in any way to Developer shall not be p...

	10.3 [RESERVED]
	10.4 Payment Claims Against the Payment Bond.
	10.4.1 Each person who has furnished labor or material to Developer for the work required under this Agreement for which a payment bond is furnished under this section, and who has not been paid amounts due before the expiration of a period of ninety ...
	As a condition precedent to any such suit, written notice shall be given by registered or certified mail to Contractor, Developer, and surety, within ninety (90) calendar days from the date on which the person did or performed the last labor or furnis...
	10.4.2  Every suit instituted upon a payment bond shall be brought in the First Circuit Court of the State of Hawaii, but no suit shall be commenced after the expiration of one year after the day on which the last of the labor was performed or materia...
	10.4.3  With respect to any such payment bond, if the full amount of the liability of Developer or Developer and its sureties on the security is insufficient to pay the full amount of the claims, then after paying the full amount due to the City (if a...
	10.4.4  Certified copies of bonds may be requested and obtained by any person upon payment of the costs of reproduction and certification of the bonds, and postage.  A certified copy of a bond shall be prima facie evidence of the contents, execution, ...


	Article 11. EQUAL EMPLOYMENT OPPORTUNITY.
	11.1 Developer shall not discriminate against any employee or applicant for employment because of race, color, religion, sex, or national origin.  Developer shall take affirmative action to ensure that applicants are employed, and that employees are t...
	11.2 Developer shall, in all solicitations or advertisements for employees placed by or on behalf of Developer, state that all applicants will receive consideration for employment without regard to race, color, religion, sex, or national origin.

	Article 12. REPRESENTATIONS AND WARRANTIES
	12.1 Developer’s Representations and Warranties.  Developer represents and warrants to the City to the best of its knowledge and belief, as of the Effective Date and as of the date the Lease is executed by Developer, as follows:
	12.1.1 Execution of this Agreement on behalf of Developer by the signatory hereto is duly authorized, Developer has the full right and authority to enter into this Agreement and all documents contemplated hereby, and the execution, consent or acknowle...
	12.1.2 No consents or approvals are required to be obtained from any governmental body or agency for the execution, delivery, and performance of this Agreement by Developer or, if required, the same have been obtained.
	12.1.3 All tax returns and reports of Developer required by law to be filed have been duly filed and all taxes, assessments, contributions, fees, and other governmental charges (other than those presently payable without penalty or interest and those ...
	12.1.4 Developer is not in violation of or in default with respect to any term or provision of any mortgage, indenture, contract, agreement, or instrument which materially and adversely affects or will materially and adversely affect the business or p...
	12.1.5 There is no action, suit, proceeding, or investigation pending, or to the best of Developer’s knowledge, threatened against Developer, or the Project in any court, or before or by any governmental entity from which any adverse decision might ma...
	12.1.6 Any financial statements of Developer delivered to the City are true and correct in all respects, have been prepared in accordance with generally accepted accounting principles, and fairly represent the financial condition of Developer as of th...
	12.1.7 Developer has made no contract or arrangement of any kind, and has taken no action or failed to take any action that would give rise to a lien on the Project, except for, and to the extent, applications for Project financing result in awards, l...

	12.2 City's Representations and Warranties.  The City represents and warrants to Developer as follows:
	12.2.1 Execution of this Agreement on behalf of the City by the signatory hereto is duly authorized, the City has the full right and authority to enter into this Agreement and all documents contemplated hereby, and the execution, consent, or acknowled...
	12.2.2 To the City Liaison’s actual knowledge, without independent investigation, the City has not received written notice of a violation of any law, ordinance, rule, or regulation with respect to the Property
	12.2.3 To the City Liaison’s actual knowledge, without undertaking any independent investigation, there are no actions, suits, material claims, legal proceedings, or any other proceeding pending or threatened before any court or governmental agency, w...


	Article 13. DEFAULT; TERMINATION
	13.1 Developer's Default and Consequences.  In the event Developer:
	13.1.1 fails to perform any of its obligations under this Agreement within the prescribed time period as stated in this Agreement;
	13.1.2 fails to perform any of its obligations under the Lease within the prescribed time period as stated in the Lease;
	13.1.3 fails to execute the Lease or commence construction by the deadline established by the Project schedule, as may be amended, including but not limited to any such default resulting from Developer’s failure to satisfy any of the conditions prior ...
	13.1.4 abandons or substantially suspends construction work other than as is expressly contemplated or permitted by this Agreement or in the Lease; or
	13.1.5 attempts to transfer the Property or any interest therein, other than as permitted under the Lease;
	Then the City shall notify Developer in writing of such default.
	Developer shall have fifteen (15) calendar days to cure any default which can be remedied and cured by the payment of money.  If a default cannot be remedied by the payment of money (“Nonmonetary Default”), Developer shall have thirty (30) calendar da...

	13.2 City’s Default and Consequences.  In the event the City fails to perform in a timely manner any of its obligations stated in this Agreement, Developer shall notify the City in writing of its default.  If the default is not cured within thirty (30...
	13.3 No Waiver.  No consent or waiver, expressed or implied, by either party to or of any breach or default by the other party in the performance of its obligations hereunder, shall be valid unless in writing.  No such consent or waiver shall be deeme...
	13.4 Termination for Illegal Purposes.  At any time during the term of this Agreement, the City shall have the right to terminate this Agreement if the Property, or any part of the Property, appurtenances or improvements are used, or intended to be us...

	Article 14. MISCELLANEOUS.
	14.1 Amendment.  The provisions of this Agreement may be amended only by each party executing a subsequent written Agreement which states each amended provision.  The terms of this Agreement may not be waived, modified, or in any way changed by implic...
	14.2 Applicable Law.  The provisions of this Agreement shall be interpreted in accordance with the law of the State of Hawaii as that law is construed and amended from time to time.
	14.3 Approvals.  Any approvals obtained by Developer from the City pursuant to this Agreement shall be for the purposes of this Agreement only.  Such approvals shall not be construed to relieve or absolve Developer of compliance with any laws or regul...
	14.4 Assignment.  Neither the entire agreement which is stated in this Agreement nor any interest in it may be assigned by any party for any purpose without the prior written consent of the other party, which may be withheld in such other party’s sole...
	14.5 Binding Effect.  Upon its execution by each party, this Agreement shall become binding and enforceable according to its provisions.  If more than one party is obligated to perform an act by any provisions stated in this Agreement, those parties s...
	14.6 City’s Right to Amend.  Any provision herein to the contrary notwithstanding, during the term of this Agreement, the City reserves the right at any time to amend this Agreement in order to ensure compliance with all City and County of Honolulu, S...
	14.7 No Party Deemed Drafter.  Each party to this Agreement acknowledges and agrees that each party: (a) is of equal bargaining strength; (b) has actively participated in the negotiation and preparation of this Agreement; (c) has consulted with its re...
	14.8 Counterparts.  This Agreement may be executed by the parties in counterparts, and the counterparts executed by the parties taken together shall constitute a single agreement.
	14.9 Business Days.  As used in this Agreement, the term, “Business Day” shall mean any day which is not a Saturday, Sunday, or legal holiday observed by the City, State or Federal government.  If the last day of any period which that is calculated us...
	14.10 Defined Terms.  Certain terms where they initially are used in this Agreement are set off by quotation marks enclosed in parentheses.  Those designated terms shall have the same meaning throughout this Agreement, unless otherwise specifically st...
	14.10.1 "Party" shall mean the City or Developer, and "parties" shall mean the City and Developer.

	14.11 Force Majeure.  If any party is prevented from performing its obligations stated in this Agreement by any event not within the control of that party including, but not limited to, an act of God, natural disasters, civil unrest, riots, earthquake...
	14.12 Gender; Number.  The use of any gender shall include all genders and the use of any number in reference to nouns and pronouns shall include the singular or plural, as the context dictates.
	14.13 Independent Contractor/Non-Agency.  There is no partnership, joint venture, employer and employee, master and servant, or other agency relationship between the City and Developer, including guarantors.  The City is not a developer of the Project...
	14.14 Integration.  This Agreement contains all of the provisions of the agreements between the parties pertaining to the subject matter stated in this Agreement, except as otherwise provided herein.  Each party acknowledges that no person or entity m...
	14.15 Legal Action and Fees.  In the event of any controversy, claim, or dispute between the parties hereto arising out of or relating to this Agreement, the prevailing party shall be entitled to recover from the non-prevailing party reasonable expens...
	14.16 Memorandum.  Concurrently with the execution and recordation of the Lease, a memorandum of this Agreement shall be executed by the parties with the signatures properly acknowledged by a Notary Public, and recorded in the Bureau of Conveyances, S...
	14.17 No Obligations to Third Parties.  The execution and delivery of this Agreement shall not confer rights on any person or entity except the parties or obligate the party to any person or entity except the other party.
	14.18 Notices.  Any notice required or permitted by the provisions of this Agreement to be given by a party to any other party, shall be in writing and either shall be delivered personally or mailed postage prepaid by certified mail, return receipt re...
	14.19 Headings.  The headings of articles, sections, and paragraphs in this Agreement are included for convenience only and shall not be considered in the construction of this Agreement.
	14.20 Required Actions by the Parties.  Each party named in this Agreement agrees to diligently undertake the acts necessary to consummate the transaction contemplated by this Agreement.  Each party shall use its best efforts to consummate the transac...
	14.21 Severability.  If any provision stated in this Agreement subsequently is determined to be invalid, illegal, or unenforceable, that determination shall not affect the validity, legality, or enforceability of the remaining provisions stated in thi...
	14.22 Successors and Assigns.  This Agreement shall be binding upon and shall inure to the benefit of the respective successors and assigns of the parties hereto (as permitted pursuant to the provisions of this Agreement).
	14.23 Survival.  The following provisions shall survive the expiration or earlier termination of this Agreement: 4.12.5 (Impact on Waters); 4.12.12 (Chapter 104, HRS); 4.14 (Publicity and Project Signage); 4.19 (Observation of Laws, Ordinances and Reg...
	14.24 Time is of the Essence.  Time is of the essence with respect to the performance of the parties' obligations under this Agreement.

	Article 18. Sexual Harassment Policy for Employer Having a Contract with the City.




