























§662-1 Definitions. As used in this chapter the term:

"Acting within the scope of the employee's office or employment", in the case of a member of
the Hawaii National Guard or Hawaii state defense force, means acting in the line of duty.

"Employees of the State" includes officers and employees of any state agency, members of
the Hawaii national guard, Hawaii state defense force, and persons acting in behalf of a state
agency in an official capacity, temporarily, whether with or without compensation. "Employees
of the State" also includes persons employed by a county of this State as lifeguards and
designated to provide lifeguard services at a designated state beach park under an agreement
between the State and that county.

"State agency" includes the executive departments, boards, and commissions of the State but
does not include any contractor with the State. [L 1957, ¢ 312, pt of §1; Supp, §245A-1; HRS
§662-1;am L 1988, ¢ 135, §1; am L 1991, ¢ 316, §1; am L 2015, ¢ 35, §19]

§662-16 Defense of state employees. The attorney general may defend any civil action or
proceeding brought in any court against any employee of the State for damage to property or for
personal injury, including death, resulting from the act or omission of any state employee while
acting within the scope of the employee's employment. The employee against whom such civil
action or proceeding is brought shall deliver within the time after the date of service or
knowledge of service as determined by the attorney general, all process or complaint served
upon the employee or an attested true copy thereof to the employee's immediate superior or to
whomever was designated by the head of the employee's department to receive such papers and
such person shall promptly furnish copies of the pleadings and process therein to the department
of the attorney general.

No judgment by default shall be entered against a state employee based on a cause of action
arising out of an act or omission of such employee while acting within the scope of the
employee's employment unless the department of the attorney general has received a copy of the
complaint or other relevant pleadings and a period of twenty days has elapsed from the date of
such receipt.

The attorney general may also defend any civil action or proceeding brought in any court
against a county based on an allegedly negligent or wrongful act or omission of persons
employed by a county as lifeguards and designated to provide lifeguard services at a designated
state beach park under an agreement between the State and a county.

The attorney general may also defend any civil action or proceeding brought in any court
against any provider of medical, dental, or psychological services pursuant to contract with the
department of public safety when the provider is sued for acts or omissions within the contract's
scope of work. [L 1976, ¢ 47, §1; am L 1991, ¢ 316, §2; am L 1994, c 143, §1]








































































































































































July 5, 2017
Memorandum

To: Chair Colleen Takamura, Tax Review Commission
Vice Chair Vaughn Cook, Tax Review Commission
Ray Blouin, Tax Review Commission
Nalani Kaina, Tax Review Commission
John Knox, Tax Review Commission
Dawn Lippert, Tax Review Commission
Billy Pieper, Tax Review Commission
Titin Sakata, Hawaii Department of Taxation

From:  Randall Bauer, PFM
Re: State of Hawaii Tax Study High Level Findings

Introduction

PFM Group Consulting LLC (PFM) was retained by the Tax Review Commission (Commission) to
study three specific (and often inter-connected) areas of interest for Hawaii tax policy: who bears the
burden of Hawaii's taxes; options to reform Hawaii’s taxes to make them less regressive; and the
best ways to generate more revenue through new and existing sources and through improved
compliance with Hawaii's tax laws.

To conduct these studies, the PFM project team held numerous meetings with key Hawaii
stakeholders, including elected officials, state government leadership and subject matter experts, all
members of the Commission and members of the business and academic communities. PFM also
benchmarked and reviewed state taxation trends and best practices around the country and gathered
and analyzed economic, demographic and revenue and expenditure data for Hawaii.

As part of the project plan, PFM provides high level findings to assist the Commission in its
deliberations and to provide a general perspective on how PFM will shape its final report and
recommendations to the Commission. These findings are also made available to assist the
Commission in providing feedback on the direction of the PFM final report, which will be provided in
approximately one month.

High level findings are primarily findings of fact or supportable conclusions. They do not generally
make recommendations or even suggest conclusions. They are also, of course, subject to
modification as additional information and analysis is conducted through the remaining weeks of the
project.

The findings are organized into the three basic study areas undertaken by the PFM project team:

1. Who bears the burden of Hawaii's taxes?

2. What are ways to reform Hawaii’s taxes to make them less regressive?

3. What are ways to generate more revenue through new and existing sources and through
improved compliance with Hawaii's tax laws?
























(perhaps no) taxes are designed to impose rates that increase as income decreases (which would
mean there are no purely regressive taxes on their face). In practice, however, various taxes are
regressive, because a greater proportion of a lower income individual's income is dedicated to paying
the tax. For example, it is generally accepted that lower income individuals spend a greater
percentage of their income on the tangible goods and services that are subject to the GET. As a
result, the GET is considered to be a regressive tax (although the extent of that regressivity is subject
to some debate). It is also notable that an overali tax structure can be regressive while some of its
components are progressive — which is the case for Hawaii.

State tax structures are often viewed in combination with local taxes. This helps for comparison
purposes, as States have made differing determinations of how certain services (such as K-12
education) will be provided and who (state or local governments and taxes) will pay for them. Hawaii
is notable in that it is the only state that assumes nearly all the costs of K-12 education at the state
level. In other states, this is generally more of a shared state and local funding responsibility.

Recent changes made by the Hawaii legislature make the State’s tax structure more
progressive.

Across the country, the tax that is most frequently identified as a progressive tax is the individual
income tax. Most states have a progressive individual income tax, with higher marginal tax rates
applying as income increases.

The individual income tax is also often used as a method to ameliorate regressive features of the
overall state tax structure. That is the case in Hawaii, where a refundable credit is available to
individual income taxpayers who are renters and/or pay the GET.

HB208, currently awaiting Governor Ige’s signature, enacts changes to income tax rates after
December 31, 2017 that increase the rate for high income taxpayers. This, of course, makes the
Hawaii individual income tax more progressive and raises additional tax revenue. Additionally, the bill
establishes a state earned income tax credit and repeals the sunset date for amendments made to
the refundable food/excise tax credit. These are also progressive features, which are essentially paid
for by the higher income tax rates for high income taxpayers.

Changes to the GET that generally increase revenue would mostly be considered regressive.

In general, excise taxes apply without regard to the taxpayer's ability to pay the tax. Additionally, the
GET is broader based than many similar types of excise taxes (which, for state sales and use taxes,
often exempt ‘necessities’ like food, utility payments and medical services that are taxed by the GET).
Of course, part of the reason that the GET has been kept at relatively low rates (compared, again to
other state sales and use taxes) is because the base is so broad.

Other possible measures to raise revenue are considered in the following section, in terms of their
impact on regressivity.






The project team’s proposed revenue initiatives generally align with the goal of making the
State's tax structure less regressive.

An oft-quoted explanation of tax policy was provided by the former French Finance Minister, Jean-
Baptiste Colbert: “The art of taxation consists in so plucking the goose as to procure the largest
quantity of feathers with the least possible amount of hissing.” It goes without saying that any
additional tax revenue is going to come with a ‘deadweight loss’ that will have some negative
economic impacts.

As previously noted, some taxes in their application may be regressive while the structure as a whole
is progressive or proportional. A well-balanced tax structure applies a variety of taxes based on
consumption, income and wealth. This helps create a more stable structure than one that relies on
only one primary tax source or one type of tax. It also spreads the impact throughout the economy.

The following are possible revenue raising measures, with a brief description of their overall impact
on general tax policy and state tax structure. All revenue estimates are preliminary and subject to
revision.

In many instances, the following alternatives were also explored in PFM'’s report to the 2012
Commission. However, the project team has also chosen to not analyze some of the 2012
alternatives, primarily because of concerns about regressivity.

Excise Tax Alternatives

= Increase cigarette/tobacco tax to $4.00 per pack (currently $3.20). This is an excise tax
that is applied in all 50 states. It is considered regressive but is also a ‘user tax’ that has
been shown to decrease consumption, particularly among younger smokers. Estimated
annual impact: $20-25 million.

= Increase beer/spirits/iwine tax by 10 percent. This is an excise tax applied in all states with
a licensed retail market system. It is considered regressive as generally applied (as a tax on
volume) but is also a ‘user tax’ that has been shown to decrease consumption. Estimated
annual impact: $5 million.

* Increase car rental tax to $4.00 per day (currently $3.00). This is an excise tax applied in all
50 states. A significant portion of the tax is exported to visitors. Estimated annual impact:
$18 million.®

=  Sugary beverage tax of $0.02 per ounce.” . This is an excise tax applied in only a few
jurisdictions, most notably the City of Philadelphia (1.5 cents per ounce). It is considered a
regressive tax but may have health benefits, which is currently a subject of debate. Estimated
annual impact: $50 million.

= Tax medical marijuana at 15 percent. This is an excise tax and considered somewhat
regressive. Estimated annual impact: $8-12 million.®

= |Institute a carbon tax. No state has instituted this form of tax, and there is some debate as
to whether it is a significantly regressive tax. However, there are positive environmental
impacts. Estimated annual impact: up to $365 million, depending on the nature and extent of
the tax.

= Institute a vapor/e-cigarette tax. Seven states and Washington DC currently impose a tax
on e-cigarettes, and more than 20 others have contemplated legislation. Estimated annual
impact: Less than $5 million.

¢ Revenues from car rental taxes are deposited into a special revenue fund.
Estimate includes a non-compliance adjustment of 20 percent.
® Estimate is incremental revenue resulting from taxation at 15 percent instead of 4.5 percent.
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Transient Accommodations and Timeshare Occupancy Tax Alternatives

Increase the TAT to 10.0 percent (currently 9.25 percent after expiration of reduction in
2015). An opportunity to export additional revenue. Estimated annual impact. $20-25 million.
Begin collecting TAT on resort fees. An opportunity to export additional revenue.
Estimated annual impact: $20-30 million.

Begin imposing TOT on Airbnb rentals. An opportunity to export additional revenue.
Estimated annual impact: $5-10 million.

Income Tax Alternatives

Move to a single 9 percent corporate net income tax rate. Who pays corporate income
tax is a subject of considerable debate. The following corporate income tax initiatives all
raise revenue, but the question of who pays for them is subject to debate. Estimated annual
impact: $30 million.

Increase corporate net income taxes by 50 percent. Estimated annual impact: $42 million.
Increase corporate net gains capital rate to 5.0 percent (currently 4.0 percent). Estimated
annual impact: $5 million.

Eliminate exemption for pension income over $25,000. Most states provide for some
taxation of pension income; with the provision to exempt the first $25,000 of pension income,
this would be considered a progressive tax feature. Estimated annual impact: $46 million.
Eliminate exemption for foreign pension income over $25,000. Most states provide for
some taxation of pension income; with the provision to exempt the first $25,000 of foreign
(out of state) pension income, this would be considered a progressive tax feature. Estimated
annual impact: TBD.

implement a personal income tax rate recapture. This would implement a top-rate
recapture mechanism for high income taxpayers. In this approach, for taxpayers with taxable
income above a certain level, which could be $100,000, the benefit of lower brackets wouid
be phased out, and when income reaches $150,000, the taxpayer would pay the top rate on
the first dollar of income. This would be a highly progressive feature. Estimated annual .
impact: TBD.

Property Tax Alternatives

Eliminate the Real Estate Tax Deduction. This effectively reduces property tax burden by
providing a deduction against income taxes. To the extent the property tax is regressive, this
would increase regressivity. However, for individuals with no state income tax liability (or who
do not itemize), there would be no additional tax implications from this change. As a result, it
would likely be a progressive feature. Estimated annual impact: $30 million.

Shift certain K-12 education expenses to property taxes to lower State costs. Because
the State Constitution prohibits a state property tax, the only mechanism to increase the use
of this tax (and thus reduce the use of other major taxes) would be to shift expenditures from
the state to local governments. As mentioned previously, Hawaii is the only state that fully
assumes the operational costs of K-12 education at the state level. Of course, any shift to
property tax from more progressive taxes (such as the income tax) would be regressive ~
however, it would be possible to ameliorate some of these impacts through expanding
refundable credits such as the GET/renter’s credit. Under this initiative, the State could select
specific expenditures to shift. As an example, it could shift the DOE’s Public Libraries general
fund operating costs to property taxes. Estimated annual impact: $35 million.
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Compliance Alternatives

Compliance initiatives are important, because they can increase voluntary compliance and create
greater confidence in the system by those taxpayers (who are the vast majority of Hawaiians) who
pay their taxes in full and on time.

There are notable instances across the country where taxpayer compliance can be a significant issue
for the amount of tax revenue that can be generated. There are taxes where ‘black markets’ are
fostered because of taxes owed on specific products, such as cigarettes. More recently, concerns
about payment of sales and use taxes owed because of online purchases has become a prominent
issue for States — and also for Hawaii as it relates to the GET.

* Increase collection of taxes related to e-commerce/online retail taxes. This is not a new
tax — it is a method of enhancing collection of an existing tax. An area with significant
legislative action across the country, although the constitutionality of some recently enacted
state laws is being challenged in several state and federal court cases. Estimated annual
impact: $30-40 million.

The State is in the process of implementing a data warehouse; in other states, this has provided
opportunities to improve compliance and collect additional revenue. These include:

= Tax gap programs. Several states have increased revenue collections through use of
sophisticated software connected with a fully functional data warehouse.

= Additional audit programs. Most studies suggest that additional audit staff is cost effective,
both in finding additional tax revenue and in spurring additional voluntary compliance.

Summary
PFM looks forward to discussing these high level findings with the Commission. The PFM project
team is beginning the process of creating the final report detailed outline and refining analysis of the

revenue measures that are under discussion. The project team is prepared to complete the analysis
and provide the written draft report within the timeframe provided to the Commission.
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CITY COUNCIL

CITY AND COUNTY OF HONOLULU No. ‘ 1 7~208

HONOLULU, HAWAI{

RESOLUTION

REQUESTING THE SUPPORT OF THE HAWAIl STATE ASSOCIATION OF
COUNTIES AND ITS EXECUTIVE COMMITTEE FOR THE HAWAII STATE
LEGISLATURE'S APPROVAL OF AN EXTENSION OF THE HONOLULU GENERAL
EXCISE AND USE TAX SURCHARGE AS NECESSARY TO ENABLE THE
COMPLETION OF THE MINIMUM OPERABLE SEGMENT OF THE HONOLULU
HIGH-CAPACITY TRANSIT CORRIDOR PROJECT.

WHEREAS, recent revenue and expenditure projections for the Minimum
Operable Segment ("“MOS") (from East Kapolei to Ala Moana Center) of the Honolulu
High-Capacity Transit Corridor Project ("Rail Project") indicate that an additional $2.847
billion in revenues will be needed for the City and County of Honolulu ("City") to
complete the MOS of the Rail Project; and

WHEREAS, Section 2 of Act 247, Session Laws of Hawaii ("SLH"), Regular
Session of 2005, codified as Hawaii Revised Statutes ("HRS") Section 46-16.8,
authorized the Honolulu City Council to establish a one-half percent Honolulu general
excise and use tax surcharge ("GET surcharge") to fund the operating and capital costs
of the locally preferred alternative ("LPA") for the Rail Project and related improvements
- to comply with the Americans with Disabilities Act ("ADA"); and

WHEREAS, the LPA would connect West Kapolei with the University of Hawaii
at Manoa, going through downtown Honolulu and skirting the Daniel K. Inouye
International Airport and the Ala Moana Center; and

WHEREAS, pursuant to Act 247, the Honolulu City Council enacted Ordinance
05-07, which approved the GET surcharge, effective on January 1, 2007, and which
was to be repealed on December 31, 2022; and

WHEREAS, the MOS, as established by Resolution 08-261, calls for a 21-mile
alignment connecting East Kapolei with the Ala Moana Center with a total of 20 transit
stations; and

WHEREAS, in the Final Financial Plan for the Full Funding Grant Agreement
between the City and the Federal Transit Administration, dated June 2012, the
estimated cost for the Rail Project was $5.163 billion; and

WHEREAS, among other things, Section 3 of Act 240, SLH, Regular Session of

2015, amended HRS Section 46-16.8 to authorize the City to implement a five-year
extension of the GET surcharge from December 31, 2022, to December 31, 2027: and
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CITY COUNCIL ' 17-208

CITY AND COUNTY OF HONOLULU No

HONOLULU, HAWAII

RESOLUTION

WHEREAS, on October 15, 2015, the Honolulu Authority for Rapid
Transportation ("HART"), the agency charged with construction of the Rail Project,
projected that the cost for the Rail Project would be $6.178 billion; and

WHEREAS, the Honolulu City Council thereafter enacted Ordinance 16-1 which,
among other things, implemented the five-year extension of the GET surcharge to
December 31, 2027; and

WHEREAS, recent discussions with officials of the Federal Transit Administration
have indicated that the City may be required to repay the federal government for its
financial contributions to the Rail Project to date if construction of the MOS is not
completed as agreed upon in the Full Funding Grant Agreement; and

WHEREAS, on November 16, 2016, the Honolulu City Council passed
Resolution 16-248, CD1, which reaffirmed the Honolulu City Council's support of
extending the GET surcharge in order to complete the MOS of the Rail Project to Ala
Moana Center; and

WHEREAS, on December 1, 2016, HART submitted the Draft Update of the
Financial Plan for the Full Funding Grant Agreement, which stated that the estimated
cost, with additional funding for the financing required to complete the MOS for the Rail
Project, is approximately $9.5 billion, which would result in a shortfall of $2.847 billion;
and

WHEREAS, during the 2017 regular legislative session, the Hawaii State
Legislature ("Legislature") considered Senate Bill No. 1183 and various drafts thereof,
which specified a number of funding sources to assist the City in its completion of the
MOS and included proposals to further extend the GET surcharge or increase the
transient accommodations tax ("TAT") by 30 percent, none of which was ultimately
adopted by the Legislature; and

WHEREAS, it is anticipated that a special session of the Legislature will be held
within the coming months to consider funding options to assist the City with its
completion of the MOS; and

WHEREAS, the TAT is a much more volatile revenue source than the GET
surcharge, thereby making it more difficult for HART to engage in any long-term
planning and financing for the Ralil Project; and

WHEREAS, raising the TAT would put the entire State, including all neighbor
island counties, at a competitive disadvantage in regards to tourism, and could result in
a ripple effect that may negatively impact small businesses in all of Hawaii's counties;
and
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CITY COUNCIL 17-208

CITY AND COUNTY OF HONOLULU No

HONOLULU, HAWAII

RESOLUTION

WHEREAS, to remain competitive, hotels may choose not to pass on the
increased tax to guests and instead absorb the costs, which could lead to staffing
cutbacks; and

WHEREAS, the GET surcharge is a comparatively stable funding source that is
imposed only on business operations in the City, and would allow HART to engage in
long-term planning for the Rail Project; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that it
respectfully requests the support of the Hawaii State Association of Counties and its
Executive Committee for the Hawaii State Legislature's approval of an extension of the
Honolulu General Excise and Use Tax Surcharge as necessary to enable the
completion of the Minimum Operable Segment of the Honolulu High-Capacity Transit
Corridor Project to Ala Moana Center; and

BE IT FINALLY RESOLVED that copies of this Resolution be transmitted to each
member of the Hawaii State Association of Counties Executive Committee.

INTRORUCED BY:
AL e

DATE OF INTRODUCTION:

AUG - 2 2017

Honolulu, Hawaii Councilmembers
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