
SUMMARY OF PROPOSED FLOOR DRAFT:

Resolution 16-70, CDI

APPROVING AND AUTHORIZING THE MAYOR OR THE MAYOR’S DESIGNEE TO
ENTER INTO A DEVELOPMENT AGREEMENT BETWEEN THE CITY AND COUNTY

OF HONOLULU AND HALEWAI’OLU SENIOR DEVELOPMENT, LLC, FOR THE
DEVELOPMENT OF A SENIOR AFFORDABLE RENTAL PROJECT AND

COMMUNITY CENTER AT 1331-1347 RIVER STREET (TMK (1) 1-7-006:01 2)

PROPOSED CDI makes the following amendments:

A. Replaces the draft Development Agreement dated November 6, 2015 with the
draft Development Agreement dated April 4, 2016 which includes amendments
requested by United States Department of Housing and Urban Development.

B. The exhibits attached to the Development Agreement have not changed.

C. Makes miscellaneous technical and nonsubstantive amendments.
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CITY COUNCIL
CITYANDCOUNTYOFH0NOLULU ., .~ ~

[IONOLULU,[IAWAII NO. • - u, .,

RESOLUTION

APPROVING AND AUTHORIZING THE MAYOR OR THE MAYOR’S DESIGNEE TO
ENTER INTO A DEVELOPMENT AGREEMENT BETWEEN THE CITY AND COUNTY
OF HONOLULU AND HALEWAIOLU SENIOR DEVELOPMENT, LLC, FOR THE
DEVELOPMENT OF A SENIOR AFFORDABLE RENTAL PROJECT AND
COMMUNITY CENTER AT 1331-1347 RIVER STREET (TMK (1) 1-7-006:012).

WHEREAS, in September of 2013, the Council of the City and County of
Honolulu (the “City Council”) adopted Resolution 13-167, CD1, FD1, which urged the
Administration to issue a Request for Proposals for a senior housing complex together
with a low-rise community center on the city-owned property located at 1331-1347 River
Street, Honolulu, Hawaii, and further identified as Tax Map Key No. (1) 1-7-006:012 (the
“Property’); and

WHEREAS, pursuant to said Resolution and Section 28-3.4 of the Revised
Ordinances of Honolulu 1990, as amended (“ROH”), on July 3, 2014, the Department of
Community Services issued a Request for Proposals — Halewaiolu Residences (“RFP”)
to solicit proposals from qualified entities for the long-term leasehold interest in the
Property to provide housing for low to moderate income households and a senior
community center; and

WHEREAS, on or before September 5, 2014, developers submitted their
development proposals in response to the RFP, and subsequently on or before
November 17, 2014, the qualified developers submitted their Best and Final Offers to
the City; and

WHEREAS, the City’s Evaluation Committee evaluated the proposals and Best
and Final Offers, as well as the proposer’s responses to additional questions posed by
the City; and

WHEREAS, on April 6, 2015, the City notified The Michaels Development
Company I, L.P. (“Michaels”) that its proposal was identified as the most advantageous
to the City based on the criteria set forth in the RFP; and

WHEREAS, the City and Michaels began negotiating the terms of a Development
Agreement and Lease for the affordable senior housing project with a community
center, known as Halewaiolu Residences (the “Project”), and recently agreed to the
terms of the Development Agreement and reached substantial agreement on the terms
of the Lease, as provided in the form of the Development Agreement attached hereto as
Exhibit “A” (which includes the form of Lease); and
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CITY COUNCIL
CITYANDCOUNTYOFHONOLULU KI I

HONOLULU, HAWAII NO. • -

RESOLUTION

WHEREAS, on November 6, 2015, in accordance with Section 28-3.4(c)(2),
RDH, a written public report was submitted to the City Clerk identifying Michaels’
proposal as the top-rated proposal and the results of the City’s negotiations with
Michaels regarding the proposed project; and

WHEREAS, Michaels has formed, registered and designated Halewaiolu Senior
Development, LLC, a Hawaii limited liability company (“Developer”), to enter into the
Development Agreement and Lease with the City; and

WHEREAS, the Developer seeks a 65-year Lease term with the option to extend
the term up to a total of 75 years upon mutual agreement with the City to comply with
the affordability requirements of the Developer’s potential funding sources; and

WHEREAS, the proposed development will consist of at least 151 affordable
residential rental units for seniors age 62 and older, in two multi-story towers with a
common elevator core, a parking garage, and a recreation deck and rooftop garden for
the residents and their guests; and

WHEREAS, the affordable rental units will all be rented to seniors with incomes
below 80% of the U.S. Department of Housing and Urban Development Q’HUD”) area
median income levels for the City and County of Honolulu, with the vast majority of the
units dedicated to seniors with incomes below 60% of the HUD area median income
level; and

WHEREAS, the Project will also consist of a community center that will be open
to the general public and commercial space that will primarily target and serve persons
who reside or work in the surrounding neighborhood, and shall not promote or facilitate
illegal activity or create a nuisance; and

WHEREAS, as provided in the RFP, the Developer will be paying the City
nominal lease rent equal to $1,614.00 per year during the first 30 years of the Lease
term, which equates to (a) no lease rent for the affordable rental portion of the Property;
(b) $1,180.00 peryearforthe communitycenterportion of the Property; and (c)$434.00
per year for the commercial portion of the Property, with modest rent increases at
regular intervals thereafter; and

WHEREAS, pursuant to Section 28-3.4(g), ROH, the Lease and Development
Agreement must be submitted to the City Council for approval by resolution, provided
that the Lease may be submitted for City Council approval separately from and
subsequent to the Development Agreement; and
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47% CITY COUNCIL
CITYANDCOUNTYQFHQNOLULU ~, ~

HONOLULU, HAWAII NO. I -

RESOLUTION

WHEREAS, Section 28-3.4(g), RDH also provides that the Development
Agreement shall indicate the studies and design work which must be satisfactorily
carried out and approved as a condition to the execution of the Lease; and

WHEREAS, in accordance with Section 28-3.4(g), the City and Developer intend
to submit a separate Resolution seeking City Council approval and authorization to
enter into thQ Lease after the Developer has satisfied all conditions to the execution of
the Lease set forth in the Development Agreement; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that:

The Development Agreement is hereby approved substantially in the form
attached hereto as Exhibit “A” subject to the Development Agreement being
amended prior to execution to include the following amendments as described
below:

a. Item 4.3— Environmental Review: As part of the requirement that the
developer conduct an Environmental Assessment (“EA”) or Environmental
Impact Statement (“EIS”), include a condition that the EA or ElS evaluate
appropriate setbacks or distance from the neighboring crematory stacks
that would be considered appropriate for the siting of a senior rental
housing facility adjacent to a mortuary;

b. Item 4.23— Hazardous Materials Assessments: The Phase 1
environmental site assessment (and Phase 2 environmental site
assessment if conducted), including all reports, surveys and/or studies
triggered by the Phase 2 environmental site assessment shall be
submitted to the City Council and City administration upon completion;

c. Item 4.28— Termination for Infeasibility: If the developer is not able to
develop a senior rental housing facility and community center due to any
conditions arising under Item 4.28.1 (successful elimination from the
Property of Hazardous Materials or the successful elimination or control of
adverse geotechnical conditions if any such materials or conditions are
discovered), or 4.28.2 (receipt of all necessary federal, state and local
governmental approvals and permits, including the lease, environmental
reports and statements, entitlements, affordable housing regulatory
agreements and governmental financing agreements on terms and
conditions that would normally be acceptable to a prudent developer of
affordable housing in a similar marketplace and for a project similar to the
Project), the Developer shall provide to the City Council and to the City
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CITY COUNCIL
CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII No. 16-70, CD i, FDI

RESOLUTION

administration its recommendations for any changes in facility use or the
target populations to be served by the proposed development at the
project site before taking further action; and

d. Item 6.15: Developer shall have complied with any additional requirements
imposed by the City Council in its review and acceptance of the
Development Agreement; and

2. The Mayor or the Mayor’s designee is hereby authorized to:

a. Execute the Development Agreement in substantially the form attached
hereto as Exhibit “A’ conditioned upon the Development Agreement being
amended prior to execution to include the above described amendments
to the Development Agreement; and

b. Execute any incidental or related agreements or documents necessary to
carry out the project described above, as long as such documents do not
increase either directly or indirectly the financial obligation of the City, and
except for the Lease between the City and the Developer which shall
require the City Council’s approval; and

BE IT FURTHER RESOLVED that the Council approves the Development
Agreement with the understanding that the Lease shall include the following conditions
suggested by the neighboring landowners:

The makai residential tower must be located at least thirty feet mauka from the
parking podium’s edge;

2. The Project improvements facing in the Diamond Head direction must be set
back at least three feet, one inch, from the Project’s eastern boundary line, and
the Project must include ventilation openings, which must be evenly spaced
throughout the first three floors, on the makai side of the garage wall;

3. The makai garage wall facing the Lum Sai Ho Tong Temple must have a
minimum ten foot setback;

4. The makai garage wall must have a living plant installation; and

5. The Lessee must obtain statements from each resident in the development in
which the resident acknowledges that the resident will be living next to a
mortuary and that the mortuary requests that residents respect the privacy of its
operations; and
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CITY COUNCIL
CITYANDCOUNTYOFHONOLIJLU No. 16-70, CDI, FDI

RESOLUTION

BE IT FURTHER RESOLVED, in the event the environmental review identifies
further concerns, the Council will consider these concerns prior to the Council’s
approval of the lease.

BE IT FINALLY RESOLVED that copies of this Resolution be transmitted to the
Director of the Department of Budget and Fiscal Services, Director of the Department of
Community Services, and Halewaiolu Senior Development, LLC, 737 Bishop Street,
Suite 1520, Honolulu, Hawaii 96813.

INTRODUCED BY:

Ernest Martin (BR)

DATE OF INTRODUCTION:

March 16, 2016 _____________________

Honolulu, Hawaii Councilmembers
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DEVELOPMENT AGREEMENT

HALEWAI’OLU SENIOR RESIDENCES
HONOLULU, OAHU, HAWAII

THIS DEVELOPMENT AGREEMENT (this “Agreement”) is made as of
the — day of _______________, 2015 (the ‘Effective Dat&’), by and between
the CITY AND COUNTY OF HONOLULU, a municipal corporation of the State of
HawaN, with its principal place of business and mailing adç~j~ss at Honolulu Hale,
530 South King Street, Honolulu, Hawaii 96813 (the “~WPand HALEWAI’OLU
SENIOR DEVELOPMENT, LLC, a limited liability pj~~any formed under the
laws of HawaN, with its principal place of business jifiIIM~aji and mailing address
for purposes of this Agreement at 737 Bish 1520, Honolulu,
Hawaii 96813, Federal Tax Identification No: ax Identification
No: W51493915-01 (the “Developer”).

This Agreement sets forth the and conditrd~p pursuant
to which: (i) Developer will obtain a right westigate the feasibility of
financing and developing the Pjaect (defin~j}~t6w); (N) upon satisfaction of
certain conditions precedent, in~U~[~& without 1I~J*ation, closing of financing for
the Project and the compliance )plicable laws, including,
without limitation, compliance ~pts of Chapter 343
(Environmental Imp& seEd Statutes, as amended
(“f-IRS”), the City er will lease from the City,
certain real propc River Street, Honolulu, Oahu, Hawaii,
designated as - 112, more particularly described on
Exhibit A atta md generally depicted on the map
attached ioper will develop, construct, manage
and o~ erty an affBFdable rental housing project for seniors
who efined below), together with a community center
an lect”) more particularly described in Article 2 of
this

Background

The City’~f~JThe Property and issued a Request for Proposals (“REE”)
on July 3, 2014, f6ISthe development of the Property. The Property was acquired
and/or improved with funds from the U.S. Department of Housing and Urban
Development’s (“HUD”) Community Development Block Grant (“CDBG”) and is
therefore currently subject to CDBG restrictions.

The City established a committee (the “Evaluation Committee”) to
evaluate all timely submitted proposals based on evaluation criteria described in
the RFP. Several proposals, including the proposal dated September 5, 2014,
submitted by Developer, were submitted.

Apr04, 2016
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Halewarolu Senior Residences
Development Agreement

On November 10, 2014, the Evaluation Committee held discussions with
and heard presentations from the top proposers, who were each notified to
submit (1) a Best and Final Offer by November 17, 2014, and (2) responses to
additional questions by February 12, 2015 (items (1) and (2), collectively, the
“BAFO”). Each of those proposers timely submitted its BAFO to the City, and
Developer’s proposal, as modified by Developer’s BAFO (Developer’s original
proposal, as modified by its BAFO, is called “Developer’s Proposal”), was
identified by the City as most advantageous to the City based on the evaluation
criteria set forth in Section IV.2 of the REP.

The City notified Developer of its determination jf*pril 6, 2015, and on
___________ a report was filed with the City Cle~I~tfrsuant to Section 28-
3.4(c)(2) of the Revised Ordinances of HonoluluA~Øt~hs amended (“ROH”),
regarding the selection of, and results of~

By letter dated __________, 20...~jP~om the Di~I~L of the City’s
Department of Community Services (DQ~W~to the Chair and ~Mflbers of the
City Council of the City and County of ely, the
the following document, among others, to it for consideration:
Resolution 15- authorizing this Agreement. Included
in the other documents presen jI was Developer’s Proposal.
Resolution 15-_was adopted __________

________ 20

ie City and Developer
ment is substantially in

e City shall present the final version of
ideration and approval by separate

1 and 6.3 of this Agreement. The
be referred to as the “Lease.”

and valuable consideration, including the mutual
this Agreement, the City and Developer hereby

Agreement

The opening p~~j~~ns and Background provisions set forth above, and all
Exhibits attached’tJfflis Agreement, are hereby incorporated herein and made a
part of this Agreement.

ARTICLE 1. PROPERTY DESCRIPTION

1.1 Description. The Property is generally identified as of the Effective
Date as Tax Map Key No.: (1) 1-7-006-012, with a land area of 26,925 square
feet. A legal description and map of the Property are attached hereto as Exhibit
A and Exhibit B, respectively.

The Lease inten4ecj to be
upon satisfaction of
the form attached
the Lease to I
resolution in acc
Lease, as

rig~
cove
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Halewarolu Senior Residences
Development Agreement

1.2 Land Use Designation and Zoning. The Property is designated on
the City’s Primary Urban Center Development Plan Land Use Map for medium
and higher-density mixed use development. Under the Land Use Ordinance of
the City and County of Honolulu, found in ROH Chapter 21, as amended (“L.UO”),
the Property is zoned BMX-4 Central Business Mixed Use district.

1.3 Leasehold Interest. Subject to certain conditions precedent
described in this Agreement, including, without limitation, closing of Developer’s
financing for the Project costs, Developer’s compliance with the requirements of
HRS Chapter 343, and City Council approval of the Lease~he City will lease the
Property to Developer, and Developer will lease the Pjg4~Pty from the City, for
the Project for a term of sixty-five (65) years, pursuaçj%~ànd in accordance with
the Lease. Upon terms and conditions agreed to ~$VIäarties, the final form of
the Lease may provide that the Lease term bet ~dend~jgpr a period not to
exceed seventy-five (75) years in total. ‘IL

1.4 ‘AS IS. WHERE IS”. Exc1JIPL otherwise exprI~provided in
this Agreement or the Lease, DevelopeN~~ll acceJ~j3e Property’~jts “AS-IS,
WHERE-IS AND WITH ALL FAULTS” coi~Mj~p,4~Wut any express or implied
warranties or representations oLanv kind Q t1~W~er, whether oral or written,
express or implied, from the ients, assigns, employees,
consultants andlor contractors, ol on its behalf, contained or
addressed in any materials (mci to, the completeness
thereof), including, but ‘~ soil, subsoil, surface or
other physical conL ice or nonexistence of
hazardous or tc ~ubstances or archaeological matters,
including withoL ‘athering rights, trails, fishing rights,
burial sites and ~ce; the fitness or suitability of the
Property a; applicable restrictive covenants,
gover ulations~1hd limitations; the zoning, subdivision,
use, ‘pment of the Property; the necessity or availability
of d , conditional use permits, special management
area Ilt$f environmental impact statements and other
governi )rovals or acts; the physical condition of the Property,
including, i, the structural elements, if any, appurtenances,
access, k any electrical, mechanical, plumbing, sewage and
utility systems, ‘t~jfl~pes and appliances; the Property’s compliance with any
building code, O~upational Safety and Health Administration laws and
regulations, the Americans with Disabilities Act of 1990, as amended, and other
laws, statutes, regulations or ordinances; the size, dimension, or topography of
the Property, including, without limitation, any flood hazard area or tsunami
inundation area, any surface, soil, geologic, hydrologic, or groundwater
conditions or other physical conditions and characteristics of or affecting the
Property or adjoining land, such as aircraft overflight, traffic, drainage, flooding,
erosion, air, water or minerals; the availability or adequacy of water, sewage,
gas, electrical or other utilities serving the Property; and the Property’s
investment value or resale value.
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Halewarolu Senior Residences
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Developer further acknowledges and agrees that it will be given the
opportunity to inspect the Property, and Developer is relying solely on its own
investigation of the Property and not on any information provided or to be
provided by the City, except with respect to any of the City’s warranties and
representations expressly stated in this Agreement or the Lease.

Developer further acknowledges and agrees that any information with
respect to the Property was obtained by Developer from a variety of sources and
that the City has not made, and has no duty to make, any independent
investigation or verification of such information and makesj~o representations as
to the accuracy or completeness of such information.

Developer acknowledges and agrees that thjJ~[ is not responsible for
the engineering or construction of any of the~ provements on the
Property.

ARTICLE 2. PROJECT SCOPE

2.1 Proiect Description. The ibed more cularly in
Section 2.2 below and shall be develop Jn4J~ppliance with fife “Proiect
Documents,” which comprise the Lease,~ the REP and any
addenda issued thereto, and Djbjc≥per’s Pro~Zt~aJ, which includes the BAFO.
All of the Project Documents this Agreement by this
reference and made a part of any conflicts or
inconsistencies amon~ ing shall control, in the
following order of pr

‘roposal, with Developer’s BAEO
r’s original proposal; and

Developer shall design, construct,
‘roject in accordance with the Project Documents. The

provide affordable residential rental units for seniors
Subject to Section 2.2.10, the key components of the

Project are

2.2.1 Residential Units: There shall be 151 affordable residential
rental units for seniors who are Qualified Tenants (the “Units”) plus one unit for
an on-site staff member (“Staff Unit”).

2.2.2 “Qualified Tenants”: Persons who are 62 years of age or
older and who meet the income limitations for occupancy set forth below shall
meet the definition of “Qualified Tenants”; provided, however, that Developer
shall be permitted, from time to time and with the approval of the City, to modify
the definition of Qualified Tenants to include persons who are 55 years of age or

Fl I
Sei
Third

it;

purpose
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older and who meet the income limitations for occupancy set forth below if
Developer is unable to rent any of the Units to persons who are 62 years of age
or older after using commercially reasonable marketing and leasing efforts
described in the rental program approved by the City.

2.2.3 Unit Mix: The Units shall be rented to Qualified Tenants in
accordance with the following income and Unit mix; provided, however, the below
shall be deemed a “ceiling.” Developer shall rent 100% of the Units in the Project
to Qualified Tenants with incomes at or below 80% of the area median income
for the City and County of Honolulu, adjusted for fa ily size (“AMI”), as
determined by the United States Department of Housing Urban Development
(“HUD”) and published by the Hawaii Housing F ce and Development
Corporation (“HHFDC”). Annual income shall be ed based on rules for
low-income housing tax credit projects under 2 ode Federal Regulations
~‘CFR”) Part 5, Subpart F, also known as §&4~jon 8 and ic Housing, and
Other HUD Assisted Housing Serving Perj~Ywith Disabilitie amily Income
and Family Payment. No fewer than 8~~f the total number its shall be
rented to Qualified Tenants with incom~~g~ or bej~ft~60% AMI, a no fewer
than 5% of the total number of Units shall Lr~4~”to Qualified Tenants with
incomes at or below 30% AMI. cordingly, ti Jf~fts will be used for an eligible
CDBG-assisted activity and m CDBG nä?f~tj~I objective described in 24
CFR §570.208(a)(3), a housing ‘e purpose of providing or
improving permanent residential n completion, will. be
occupied by low- and

A three-story parking structure, to
include a t ing stalls, at least 10 of which shall be reserved for
persons with di!ä1~j~(s in compliance with the Americans with Disabilities Act,
as amended (“~Pè!~ and one (1) loading space (located on the ground floor), all
in compliance with the LUO and other applicable law. Use of the parking stalls
and loading space shall be restricted to residents, commercial tenants,
Community Center (defined below) visitors, and other approved guests.
Developer shall not charge residents and their guests for such use without the
prior review and written approval of the City, which the City may withhold in its
reasonable discretion. Developer may charge Community Center visitors,
commercial tenants and other approved guests for parking upon notice to the
City so long as the rates are reasonable in accordance with 24 CFR
§570.200(b)(2). Public parking shall not be allowed, with or without charge,

Approx.
of Ur

8
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without prior review and written approval of the City, which the City may withhold
in its sole and absolute discretion.

2.2.5 Resident Amenities. The following amenities shall be
available exclusively for residents and their guests:

2.2.5.1 A recreation deck on the rooftop of the parking
structure.

2.2.5.2 An approximately 4,000 square foot rooftop garden
on the rooftop of the Community Center.

2.2.5.3 Computer stations bc a multi-purpose room
or other similar common area within the residenti e

2.2.6 Community Center Ajjhiunity cen approximately
10,453 square feet (the ‘Community Cent4jt the ground flo ng the main
entry to the residences. The Communi4~nter willAaclude a “G Room” for
events, a warming kitchen, and other actF~ltnd ~~~tffig spaces fo mall scale
programs and services. Developer é~jüf~Wordinate with community
organizations and governmentØhaaencies f~I~~rvices and programs to be
provided or that may be permil Center The Community
Center will be open to the public inding neighborhood, of
which at least fifty-one percent ~re low and moderate
income persons acc is data. Accordingly, the
Community CentE jible CDBG-assisted activity and will
meet the CDBC ibed in 24 CFR §570.208(a)(1), an
activity, the ben~ all the residents in a particular area,
where at least 51 low and moderate income persons.

Developer will provide retail shop space
coi ately 1,922 squarefeet configured as two to four
sm~ ed at below-market pricing. The retail space
shall persons who reside or work in the surrounding
neighbor not promote or facilitate illegal activity or create a
nuisance. e retail space shall be used for an eligible CDBG
assisted activft ~d Wmeet the CDBG national objective described in 24 CFR
§570.208(a)(1), äb1~~fivity, the benefits of which are available to all the residents
in a particular area, where at least 51 percent of the residents are low and
moderate income persons.

2.2.8 Proiect Name. The Project shall be called “Halewai’olu
Senior Residences.” Developer shall not change the name by which the Project
is known or identified without the prior written approval of the City.

2.2.9 Commitment to Chinatown Character. The Project is
intended to preserve, protect, promote and enhance the history, character and
cultural heritage of the area in which the Property is located (the “Chinatown
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Character”). Although the Property is not located in the Chinatown Special
District, the Project Design, to the extent practicable, shall be generally
consistent with the objectives of the Chinatown Special District as set forth in the
LUO, to ensure that the Project Design achieves the Chinatown Character.

2.2.10 Modifications. The exact number of Units, Unit mix, Unit
affordability mix, square footages, amenities and mixed-use components may be
adjusted upon the request of the Developer and reasonable approval of the City
based upon the results of Developer’s due diligence permitted under Section 4.1
of this Agreement, the requirements of Developer’s lend s and investors, and
feedback from governmental authorities, communi roups and public
stakeholders during the design, environmental revie d entitlement process.
By way of example only, the City and Developer agree that it shall be
reasonable for the parties to adjust the Project co nen provided for in this
Agreement, to the extent necessary to cojg~~y with an ordable housing
regulatory agreement or similar restrictive 2~Plflons or coven imposed by a
governmental agency to be record ~gainst the Prope Any such
modifications shall not significantly deviät[om Dq~pper’s Propo and shall
be made prior to the submission of the~Council for approval,
and the final details of all Project componeiT~jJ~h’~ll be incorporated into such

______________ md agrees that there is
ialified Tenants and that
benefit of the City that

manage and operate the Project in
le attached hereto as Exhibit D (the

ps, conditions and contingencies set
lion of the Lease, the Development

nd a copy §TTall be provided to the City.

Developer estimates that, as of the date of
Devei cflPto develop and construct and complete the
Project 3,857,455. Subject to the contingencies set forth in
this Agi shall secure financing adequate to develop, construct
and compk prior to the execution of the Lease, substantially in
accordance witT J~J’ dget attached hereto as Exhibit E, as may be amended
(the “Budget”). P?I~flo the execution of the Lease, the Budget shall be updated
in accordance with Project financing to be obtained upon the execution of the
Lease and a copy shall be provided to the City.

2.5 Proiect Design.

2.5.1 Condominium Property Regime. Subject to the terms and
conditions of this Agreement, Developer shall design and construct the Project in
accordance with this Agreement and Developer’s Proposal (the “Proiect
Design”). Should Developer desire to submit the Property to a condominium

Lease

2.3 Proiect Timeline. DE
a critical shortage of aJ~jg~e hoi
it is a material coi -.

Developer develi
accordance wi
“Developm
forth in thi
Schedi
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property regime pursuant to Chapter 514B, HRS in order to finance the Project,
which would require that the City submit its fee simple interest in the Property to
the condominium property regime, the City will consider the same but may
withhold its consent and agreement to the same in its sole and absolute
discretion.

2.5.2 Community Design Goals. Subject to Section 2.2.10, the
Project design shall be sensitive to the surrounding community and incorporate
the following design goals to the extent feasible and reasonably practicable:

2.5.2.1 The Project shall setjjc from the Property
line abutting the Lum Sai Ho Tong Temple with~j~Jding heights graduated
from lowest heights on the Makai boundary toJ~1~~~eights on the Mauka
boundary. 4

ARTICLE 3. TEl

the Makai
atures, as

3.1 TI
Date and shall tei
rented a ~nants; (b) ___________________ (the
“C )mpletion Date is subject to extension in the event of
Fol Section 14.11 below) or as otherwise provided
h ~ation of this Agreement pursuant to the terms
and c tielWent, financing or market conditions warrant, City
may, in discretion, grant Developer an extension of the
Completioi that Developer has made and is making meaningful
and substanti~T g~,ç’toward the entitlement, financing and completion of the
applicable Units.’~~~1oper shall construct the Units in an expeditious manner.

ARTICLE 4. DEVELOPER’S OBLIGATIONS

Developer agrees that, commencing as of the Effective Date, it will undertake the
Project so that the Project is completed and operational (i.e., all Units available
for rental) on or before the Completion Date, subject to the terms and conditions
hereof.

4.1 Due Diligence. Developer shall have the right to perform such due
diligence as it deems necessary commencing upon the earliest of: (a) the

I

2.5.2.2 Building
boundary shall be softened with,
appropriate.

2.5.2.3 Flexible
enable performances and oØ~kcultural

2.6 Indigenous Plants.
plants for its landscaping when’

ommunity Center to

indigenous species of
e.

RE EM ENT

‘ye commencing as of the Effective
occur of: (a) all Units have been
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Effective Date; (b) the date the City has provided Developer with copies of the
City Documents, as such term is defined in Section 4.1.1; and (c) the date the
City issues to Developer a letter of intent under ROH Section 28-3.4(e) (the
“Letter of Intent”) indicating that Developer may proceed at its own expense and
risk to initiate and undertake such studies with respect to the Property as
Developer may wish. Developer may conduct such due diligence until sixty (60)
calendar days after the Effective Date. Due diligence shall be conducted in
accordance with the terms of this Agreement and the Letter of Intent.

4.1.1 Developer shall be solely responsible~r all items necessary
to develop, construct, complete, manage and operate t~~jProject, including but
not limited to all due diligence investigations, cosjj~PFepair damage to the
Property caused by Developer’s due diligence iQ~jfi~jpns, title and survey
review, conveyance documents, all costs and exØ !es,’V4~~ding closing costs,
planning costs, onsite and offsite improvq~Jfrts, rezon1f~*kinstaIIation and
connection of utilities to the Project and csj~ö, filling and fi1ii~f~grading of the
Property. Developer shall also be res~j~1bIe for conducting~jft~ngineering,
architectural, archaeological inventot!~ssess~J~js and st~eys, and
environmental impact assessments and 51 a1~fl~FFeIated to the Property or
existing improvements, or requirflby the Pr~&Jg~p this Agreement, regardless
of whether the applicable laws iI~Sathe obIici~Uôn to perform the same on the
City or Developer, and on-site ai requirements. The City
shall provide the following docum ess Days following the
Effective Date (the

prepared by the City

prepared by the City

‘on application dated January 27, 2014;

iki’s Florist;

o HANAGASA LLC, dba HANAGASA Inn

Developer shall
information, City
completeness of

be responsible for the costs of reproduction. In providing such
makes no representation or warranty as to the accuracy or
the information provided. Any reliance on this information by

• an
Di

ebruary 21, 2014,
istruction.

igust 11, 2011,
Design andtonstruction;

ap and one topographical map;

I following tenants:

o Uptown Café, Inc.;

a Lloyd M. Nakasone;
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Developer shall be entirely at Developer’s own risk, and the City shall bear no
responsibility or liability therefor.

4.1.2 Within sixty (60) calendar days after the Effective Date,
Developer shall notify the City in writing of Developer’s acceptance of the
Property or its objections to specifically identified conditions of the Property
(“Objection Notice”). Upon receipt of an Objection Notice, the City shall have
fifteen (15) calendar days (the “City Cure Period”) in which to cure, orto agree to
cure prior to the closing of the Lease, the objectionable conditions specjfied in
the Objection Notice and to notify Developer of such cure r agreement to cure.
Alternatively, the City may elect not to cure, or agree to , such objectionable
conditions wjthin such period by notifying Developer o ch election not to cure
withjn the City Cure Perjod. If the City fails to agree to cure such
objectionable conditions, whether by wrjtten n catio lack of a written
response to Developer wjthjn the City Cure sod, Devel shall have thirty
(30) calendar days following the last day j~Ihe City Cure P either: (a) to
terminate this Agreement, or (b) to ~4~’the objectionable ditions and
continue to proceed under the terms~ If Develo does not
respond as specified, Developer shall be ‘a ~~I~Whave elected to terminate
this Agreement. Any such terj~jpation or ~~~fTation of this Agreement by
Developer under this Sectiot~W4a2. shall ~hwithout liability, penalty or
compensation to either party.

. Developer will satisfy all environmental
e Project pursuant to Chapter 343, HRS and 24 CFR

Part 58. S~ft~nvj&~j11ental review shall include, but not be limited to, the
preparation ofitilEnvironmental Assessment or Environmental Impact
Statement, to the’Wtent required and not exempt under the terms of Chapter
343, HRS, and compliance with the rules and regulations of the Office of
Environmental Quality Control (“OEQC”). Developer shall be solely responsible
for complying with the requirements set forth in Chapter 343, HRS. Developer
shall also comply with all required federal environmental requirements under 24
CFR Part 58 to the extent applicable to Developer. All costs associated with the
environmental review shall be the responsibility of Developer. The requirements
of this Section 4.3 must be satisfied and the applicable challenge periods under
Chapter 343, HRS must have expired without a challenge being filed before the
Lease can be executed.

4.2 ~çj~j~
Effective Date, w
non-confidential
sources other
inspection repoi...,,
by Devel’
Develi
cF

ith

lss obtained prior to the
~ipt by Developer of any

diligence documents obtained from
without limitation surveys, property

evaluations and analyses, received
e (1) electronic copy to the City.

the C1~ all non-confidential, non-proprietary
erty or Project obtained by it prior to the Effective

r’s receipt thereof.

review
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4.4 No Strip or Waste: Permitted Uses. Developer shall use and allow
the use of the Property and the Project only as permitted under all applicable
laws, including the LUO, unless waived or modified by the Exemptions (defined
below), and shall not make, permit or suffer any spoil, nuisance, strip or waste or
unlawful, improper, or offensive use of the Property or the Prolect.

4.5 Construction Industry Standards. All construction shall be
performed according to construction industry standards and in a good,
workmanlike manner.

4.6 Appointment of a Development Manager. Subject to the terms and
conditions of this Agreement, Developer shall devote commercially reasonable
effort and energy to the development of the Project. Developer hereby appoints
Monika Mordasini-Rossen and Karen Seddon as its development managers
(each a “Development Manager”). Any changes or substitutions of said
Development Managers shall be subject to the reasonable approval by the City;
provided that if any full-time employee of Developer is substituted as a
Development Manager, such substitutioh shall not require the consent of the City
so long as the City is notified at least fifteen (15) days in advance, and in writing,
of such substitution. The Development Managers shall be experienced and
qualified in the type of work be directly responsible for
managing and facilitating the d~ iect. Each Development
Manager shall be the authoriz •and the City shall be
entitled to receive ai lion from any of the
Development Manai from Developer directly.
Any information e City to any Development Manager
shall be deemec leveloper.

‘the Project Design, Developer shall
prepai d specific~fT~t1s necessary to obtain building permits
(colh lans”) and shall submit them to the City for its
revh )fl or before the deadline set forth in the
Deve~ pri~tto submittal to the applicable agency set forth in
the Di .. The Construction Plans (a) shall be consistent with
this Agi iloper’s Proposal, (b) shall comply with all applicable
laws and oi (c) shall be generally consistent with the Chinatown
Character. Devfl~gMhall promptly provide the City with copies of any material
modifications to th1i~onstruction Plans which shall be subject to the City’s review
and written approval. A “material modification” means a change to the
Construction Plans which would (i) delay or involve extensions of time with
respect to the Development Schedule in excess of 60 days when combined with
all other delays and extensions to time; or (H) increase the costs of construction
by more than $500,000.00 when combined with all other cost increases.

4.8 Exemptions. Developer may pursue development of the Project
pursuant to Section 46-15.1, HRS, and Chapter 201H, HERS. In connection
therewith, Developer may request from applicable authorities exemptions from

4.7
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applicable statutes, ordinances, rules and regulations, including without
limitation, those pertaining to planning, zoning, taxation, construction, and land
development to undertake the Project (the ‘Exemptions”). Prior to submitting
requests or applications for such Exemptions, Developer shall obtain the City’s
prior consent and approval including, if required by applicable law, prior approval
by the City Council. In any such events, Developer shall be responsible for
obtaining such approvals at Developer’s sole cost and expense.

4.9 Existing Tenants. Except as set forth below, Developer shall
comply with the Uniform Relocation Assistance and Re I Property Acquisition
Policies Act of 1970, as amended (“URA”), and implem g regulations at 49
CFR Part 24 and 24 CFR §570.606(b). Develop all provide relocation
assistance to displaced persons as defined by R §570.606(b)(2). If
Developer desires to initiate tenant relocation prio the ution of the Lease,
then the Developer shall provide the City4jf~th a writt quest to issue
relocation notices under 49 CFR §24.203 ~f~Jthe City shall d e such notices
to the tenants within two (2) weeks’ of~~1oper’s request. De er shall be
responsible for timely making any such’~~pation ~g~~fpients as a hen they
become due by paying such amounts dir8 tgjgrtenants or, if required by
HUD or applicable law, to the Citflor paymenWc~Ifl~ tenants.

a rental program prior to
.~,City’s prior review and

‘ll8Wing

icedures for reviewing applications,
ty as a Qualified Tenant, selecting

of how the rental program will ensure
and standards relating to the rental of real

mum rents based on Unit type and income level. The
affordable Units !I~Vbe rented at rates which are determined to be affordable,
based on the income level of the tenant. Developer shall agree not to increase
rents above the maximum affordable rental rates for the City and County of
Honolulu published annually by HHFDC based on income levels and limits
established by HUD, adjusted for household income, Unit and family size, and
utility allowances.

4.10.5 In establishing the maximum rental rates based on Unit type
and income level, the HUD area median income for the following household sizes
shall apply, based on the Unit type to be rented:

4.10 Rental Program.
the execution of the Lease whic’
approval, and which

4.10
evaluating applt~
renters and renti

compli
property.

for def~IThiffing preferences by lot, in the event the
exceeds the number of Units available.
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Unit Type
1 bedroom
2 bedrooms

Household Size
2 persons
3 persons

4.11 Condominiumization; Legal Description of the Property;
Documentation, Recordation and Closing Costs. If the City consents and agrees,
in its sole and absolute discretion, to consent to and approve submitting the
Property to a condominium property regime at Developer’s request, Developer
shall be solely responsible for the same, including, without limitation, all costs,
including legal costs, incurred by Developer and the Cjy in connection with
preparation, review and negotiation of the Project Docu~4~JJf~, and all recordation
and closing costs required under this Agreement. ~4IJ[

4.12 Construction of Improvements. Subj4JWoi!Ijkrms and conditions
of this Agreement, Developer shall construclfr cause to’Ijfr~constructed the
Project substantially in accordance with t~4~proved Cons&~4jçn Plans. All
construction shall be in accordance wit1a4~jVstatutes± codes an’!4j~dinances of
the Federal government, the State and thj~~. 4~p

4.12.1 Unit Amenitiçs.~at a minimum,
each Unit shall include a rangef~~g~nge hoW~3~ater heater, refrigerator and
sink, in standard sizes acceptai ~h floor shall have laundry
facilities, including washer and di the units served and
acceptable to the City

oper shall be responsible at its sole
the Project, including any fees or

r allocation and water facilities
spect to any application for water

ioper shall be responsible at its sole expense
[pacity and connection approvals and payment

exemptions therefrom. The City shall cooperate with
or sewer service, at no cost or expense to the City.

ilities. Developer shall consult with the Disability and
Communication A~€~$~s Board. The Project shall be accessible to and usable by
persons with disabilities in compliance with Section 103-50, HRS. Prior to the
start of construction, Developer shall submit to the City written evidence that the
Disability and Communication Access Board has approved the Project plans.
This requirement is in addition to any other applicable requirements for
accessibility as may be set forth in the Fair Housing Amendments Act of 1988
(Pub. L. 100-430, approved September 13, 1988) and the Fair Housing
Accessibility Guidelines (24 CFR Chapter 1). In addition, the Project shall comply
with Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §701 et. seq.)

4.1
expense for o’
exemptions reh
charges.
servh

of any
respect
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4.12.5 Impact on Waters. Developer shall comply with the
provisions of the Clean Water Act and Chapter 342D, HRS, and Chapter 11-55,
Hawaii Administrative Rules (“HAR”), relative to the National Pollutant Discharge
Elimination System (“NPDES”) permit requirements. Developer shall implement
best management practices to eliminate or minimize the impact of its activities on
nearby waters1 including waters through storm drains and storm water runoff, and
shall not proceed with construction until the applicable NPDES permits are
obtained. Developer shall ensure that its contractors understand and comply with
the permit requirements.

___________________ The Project s omply, to the extent
HRS, relat 0 energy conservation.
concep eloper’s BAFO, which
other s t mote sustainability
be er evalua r the Project.

4.12.7 Market Analysis. Th may require Deve to submit a
current comprehensive market analys ubstant g the fea i y of the
Project. The specifications and scope of study shall be reasonably
determined by the City and ~~ubject to per’s reasonable approval;
provided, however, the City ag4~Jj~$~at a sta r~cJ market study prepared for
Developer’s Tax Credit (defin~ r institutional lenders or
investors shall be sufficient in sp

lately protect the Project
~ion of the Project and shall implement

Prior to doing any work on the
;onsult w1ITWfITe State Historic Preservation Division
I Land and Natural Resources (“DLNR”) and shall,

and comply with all requirements for the
,rvation of burial and significant archaeological

ite. Commencing on the effective date of
the Lease, us~çr shall be responsible at its sole expense for the
maintenance of ~fH~roperty, including, but not limited to, the area from the
Property boundary to the nearest street curb.

4.12.6 Energy Conservation.
reasonably possible, with Section 196-9,
Developer’s proposed sustainability design
may include a Geoexchange system and
and minimize energy consumption, should

4.12.11 On-site and Off-site Infrastructure and Costs. Subject to
the terms and conditions of this Agreement, Developer shall be responsible to
build and maintain all on-site and associated off-site infrastructure, including but
not limited to, planning, design, payment of permit fees (or exemptions
therefrom) for such infrastructure such as roadways, waterlines, sewers,
drainage, and electrical, telephone, gas and cable television lines, conduits, and
hookups within the Property including the Retail Spaces. Prior to issuance of the

4.12.8
against termites ii
an ongoing ext

4.12.

ram

at
idei
sites
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Notice to Proceed by the City, Developer shall obtain the approval of the Board
of Water Supply, Department of Environmental Services, Hawaiian Electric
Company and all other required entities for all connections to off-site
infrastructure and for roadway access improvements. Developer shall be
responsible for paying or obtaining exemptions from the respective entities of any
and all applicable charges associated with connections to off-site infrastructure
and access improvements.

4.12.12 Chapter 104, HRS. To the extent applicable, Developer
shall comply with the provisions of Chapter 104, HRS, relaj~pg to prevailing wage
rates. Developer, its contractors and subcontractors sh~J~y alJ mechanics and
laborers employed on the Project, minimum pg~Iling wages for the
corresponding work classifications as determined~~jJf1~Qirector of Labor and
Industrial Relations of the State of HawaN, purstI~f to1j~pter 104, HRS. A
certified copy of each weekly payroll shall b%jbmitted to ff~çity on a weekly
basis beginning no later than twenty-one (~I~lendar days dtf~~he end of the
first weekly payroll period, with certifj~~~bpies of all prior W~~ly payrolls
included with the initial submittal. DeveTd~~ shall ~~j~esponsible Y~the timely
submission of certified copies of payrolls Wfaj$Jrntractors. The certification
shall affirm that payrolls are corriat and com~f~~J~fhat the wage rates contained
therein are not less than the ap~~~%[ates, an’d~t the classifications set forth
for each laborer and mechanic k performed. If certified
payrolls are not submitted on a th jinds that any laborer or
mechanic employed ing paid less than the
applicable prevailin~ [borer’s or mechanic’s full
overtime compei appropriate action in accordance with
HRS Section 1€ itten notice to Developer, terminate
Developer’s right, ~or or subcontractor, to proceed with
the work uch the required wages or overtime
comi complete such or part by contract or
othl shall be liable to the City for any
ex

Developer shall implement
best man~ to minimize noise and dust and their impacts on
neighboring J~pprtj~Jiänd the public, to the maximum extent practicable.
Developer shal1’~ ccl to and address all complaints in a manner satisfactory
to the City. Develojér shall comply with all laws and regulations governing dust,
noise and other nuisances; however, such compliance shall not limit or satisfy
Developer’s obligation to take all reasonable measures to minimize the impacts
of its construction activities.

4.13 Public Presentations about the Proiect. Developer shall be
responsible for Project presentations to the applicable Neighborhood Board, City
Council, State of Hawaii Legislature and interested community groups, and public
officials as reasonably requested by the City (upon no less than seventy-two (72)
hours’ notice) or required by law.

paid and iWay
its sureties
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4.14 Publicity and Project Signage. Developer shall have sole
responsibility for funding the advertising and promotional program for the Project.
The advertising and promotional program shall disclose the fact that the Project
is being developed by Developer with assistance from the City. All of
Developer’s advertising and promotional program materials shall be subject to
review and prior approval of the City, which approval shall not be unreasonably
withheld. The City shall be given fifteen (15) Business Days to provide
comments to Developer. If no comments are received, the materials shall be
deemed approved.

During construction, Developer shall provide sig identify the Project.
The signs shall be erected at locations mutually agre by Developer and the
City at the Project site. Signs shall be properly and kept clean and
legible. After the Completion Date, Developer sha ov signs.

4.15 Construction Financing — lntej~~~4~ Permanent ancing.

4.15.1 The City acknowl$~~ that ~,~~veloper 1~%s: (a) to
develop the Project as a low-income housi?~~roj~~ffd to apply for nd receive
an award from the Hawaii Housing Fina~I~~~J Development Corporation
Q’HHFDC”) of federal and stat~I~iQcome h8t~~ tax credits (Tax Credits”)
and/or low-income housing bond~ E~” pursu~~4p the provisions of Section
42 of the Internal Revenue Coà~I~,of~T~4h&s a?Tf~ed (the “Code”), HRS
Section 235-110.8 and,~~pr appliö~e l~ F~gp~hWe HHFDC allocate Tax
Credits and/or Bon~ ~t~to~I~R other affordable housing
loans, grants, su~g~~s or ~J~pcing ~jj~he Project from the City, State, HUD,
other Federal ag~J~ies, or ot~ afforda1J~housing programs promulgated under
City, State or FeZ law, fl regu14~ns. Developer shall be responsible
for using commerci~l~4~? 61st fb~JWsecure all funding necessary for the
~opera1th~Wof the Project, subject to Section 4.27
here4g~Wfiis Agi ent~~a not constitute any commitment by the City to lend
or ~ money~any covenant by Developer that Tax Credits,
BondR~other financi Lwill L$~ranted by the City, State, HUD or other Federal
agencie’mJJj~

‘1b1~.2 D4~~foper shall provide the City with evidence reasonably
satisfactory to 11 j14~47fhat Developer has secured financing adequate to cover
the Project costs1$~described in the Budget, as may be updated from time to
time, prior to execution of the Lease.

4.15.3 Notwithstanding the foregoing, the parties acknowledge and
agree that the Project has received permanent assistance in the form of land
from HUD under the CDBG program.

4.16 Assumption of Risk and Liability. Developer shall assume sole and
complete risk and liability for the development of the Project.
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4.17 Sexual Harassment. Developer shall comply with the City’s sexual
harassment policy (ROH Chapter 1, Article 18), attached hereto as Exhibit F and
made a part hereof.

4.18 Developer’s Cooperation. Developer shall keep the City fully
informed as to the status of all approvals and delays and at all times to act in
good faith, reasonably and in full cooperation with the City in connection with the
construction and development of the Project.

4.19 Observance of Laws, Ordinances and Repu!ations. Developer, its
officers, agents, assigns, employees, consultants and/oj4~htractors, or persons
acting for or on its behalf, shall comply with all a~~~ble laws, ordinances,
codes, rules, regulations, guidelines and policies 2~~~deral, State and City
governments, and any order or direction of any got1cme~1~ency or court.

4.20 Safe, Sanitary and Orderly C ition. DeJ~~~1, its officers,
agents, assigns, employees, consultants or contractors, or pW~ps acting for
or on its behalf, shall keep the Prope any im ements in’~pfe, clean,
sanitary and orderly condition.

4.21 Information to be WØ~ded by Dev ~qper. On or prior to the end of
each calendar quarter, Develop~1~jIJ4~nish (i)’~~[pdate to the Development
Schedule, showing~dat~pd estimated time for
completing the Project ach signif1~~nt~preparing the Project
plans shall be indica (H) anT~Vo th~~~dget, showing Developer’s
estimated costs deve ing a14~constructing the Project, including
Developer’s es’ es of co incurr4go date and to be incurred over the
remainder term o elop

4j~J~4otice o i s. Deve shall notify the City immediately when
~any demand, litigation, claim or enforcement action
bro4(~’or threatePf~J~kof ~~jç[nd, which might subject Developer or the City to
any~~~ejnmental fln~gr pe1~jes, or which might subject the City to liability, in
any a~~jkt. Develot~~ shalT notify the City immediately when Developer
becomes’~~we of anyjjf~ritten demand, litigation, claim or enforcement action
brought or 1!~~~tenejJj~f any kind, relating to the Property or Developer’s
activities unde1~t~~jJ~ement, which might subject Developer, but not the City,
to liability in an’I~4&nt in excess of $100,000, whether or not covered by
insurance.

4.23 Hazardous Materials Assessments. Developer shall conduct at its
own cost, a Hazardous Materials Survey, a Phase 1 environmental site
assessment (pursuant to ASTM E1527-13) and a Phase 2 environmental site
assessment if warranted by the Phase I environmental assessment. The Phase
1 environmental site assessment (and Phase 2 environmental site assessment if
conducted, including all reports, surveys and/or studies triggered by the Phase 2
environmental site assessment) shall establish the baseline environmental
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condition of the Property for purposes of defining Developer’s environmental
obligations. As used herein, “Hazardous Materials Survey” means a hazardous
materials survey of asbestos-containing materials, lead-based paint, and other
hazardous materials which may be found in an existing building, and which
survey may be prepared and submitted as part of a Phase 2 environmental site
assessment.

4.24 Hazardous Materials. Developer shall not cause or permit the
escape, disposal, or release (as defined below) of any Hazardous Materials (as
defined below). Ah

4.24.1 Developer shall not allow any Hj~PJM~us Materials on the
Property, except as authorized by law and for uj~Jiijft~e ordinary course of
Developer’s business, and then only in accorda~Vwiff~~nstruction industry
standards and after written notice is given to t~~9ity. The Ol~pay object to and
prohibit the presence, storage or use of ajtIch HazardouIIj~terials on the
Property in the City’s sole and absolute g~I~etion. If any lender~I~vernmental
agency shall ever require testing to ascej~ whethhr not therei~hbeen any
escape, disposal or release of Hazar ]~~fals by Deveroper, then
Developer shall be responsible f~all costs. ‘!1%~ftion, Developer shall execute
affidavits, representations and tiE~!iBIeJrom tim~Ihtirne at the City’s reasonable
request, concerning Develop~ nd belief regarding the
presence, escape, disposal or rek lals on the Property.

nify, and hold harmless
the City from any or injury resulting from the presence,
escape, disposq~ Materials on the Property occurring
while Developer perty, or elsewhere if caused by
Developei loper. Developer shall not be
respon~ per shall 15t3!aefend, indemnify or hold harmless the
City ~, damages or injury resulting from the presence,
eso~ Hazardous Materials on the Property occurring
prior si&$bf the Property (as established by the Phase 1
and/or iental site assessment, including all reports, surveys
and/or stt the Phase 2 environmental site assessment) or which
may migraL. ‘~r ~,‘roperty, at any time, from an adjacent property or
properties at nâ~$~iWDeveloper. This covenant shall survive the expiration or
earlier termination~tthis Agreement.

4.24.3 In the event of a spill, release, escape, or discharge of
Hazardous Materials Q’release”) on the Property while Developer is in possession
of the Property, or adjacent to the Property if caused by Developer or persons
acting under Developer, Developer shall take immediate corrective action to
correct or remove the cause of the release, shall contain, clean, remove, and
remediate any resulting contamination, and shall restore the Property and any
affected areas and waters to a condition that is acceptable to and that meets all
applicable standards of the governmental agencies with applicable jurisdiction,

4.24.2
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such as the State Department of Health (“DOH”) and the United States
Environmental Protection Agency (“EPA”). Developer shall also be responsible
for all associated reporting requirements. Developer shall undertake all of these
obligations at its sole cost and expense.

4.24.4 Developer shall maintain and employ debris, pollution, and
contamination control measures, safeguards, and techniques to prevent debris,
pollution, or contamination to ocean waters, streams or waterways resulting from
the activities of Developer, its contractors and agents, in connection with the
Property. Ah

4.24.5 If Hazardous Materials are encoujj~ron or adjacent to the
Property, Developer shall immediately notify thq !~jflnd shall immediately
cease all activity that may disturb or otherwise conVutellkrelease. Developer
shall not be responsible for such Hazardous ~~~rials if De ~&er can establish,
based upon the Phase 1 and/or Phas~ JrenvironmentaP~~ assessment
(including all reports, surveys and/o~g(tWdies triggered ~ Phase 2
environmental site assessment), that ThKHazardad~ Materials ~ present
before Developer occupied the Property, the result of Developers
use or occupancy of the Propel

iaste generated from its
tidIed and disposed of,
and regulations.

shall mean all federal,
icluding statutes, ordinances, rules,
directives of every kind, guidelines,

izations, approvals, interpretations of the foregoing
r, agency or official, judicial decisions, judicial
ilings or judgments, or rules of common law
Dt or which may come into effect through

womulgation, adoption or otherwise, which in any way
:o, or have any relevance to the environment, health or
1 Laws include, but are not limited to, regulations and

and DOH.

4.24.7.2 “Hazardous Substance?’ shall include any
chemical, substance, radioactive materials, organic or inorganic material,
controlled substance, object, condition, waste, living organism, or
combination thereof which is, may be in the future, or has been determined
by state or federal authority under any Environmental Law to be hazardous
to human health or safety or detrimental to the environment. This term shall
include, but not be limited to, petroleum hydrocarbons, asbestos, radon,
polychlorinated biphenyls, methane, fuels of any kind, and other materials or

4.24.6 Developer
demolition and construction acti
at its own expense, in accordance

4.24

orders of th~
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substances that are, or may in the future be, regulated by the DOH or federal
authorities.

4.24.7.3 “Hazardous Materials” shall mean any
pollutant, toxic substance, hazardous waste, hazardous material, Hazardous
Substance, and/or oil as defined in or pursuant to the Resource
Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response, Compensation and Liability Act, as amended, the
Federal Clean Water Act, or any other federal, state or local Environmental
Laws, regulations, ordinances or rules, whether ex~ing or subsequently
enacted.

4.25 Transit Oriented Design. The Projectjd$i~d within the proposed
Downtown Neighborhood Transit-Oriented Dell Sm~JLPlan, which is a
community-based plan that focuses on the a$b surroundfñ~g~ree (3) planned
rail transit stations in downtown Honolu~jj~tfft are in the’~hcess of being
developed by the City under the provisiojjjif the LUO (“]QP!~. Developer
is encouraged to participate in the pN~j~lgation$~the TOD F~Ij~p and the
resulting TOD zone, the process for whisk isftWcribed in the LUO, and
Developer shall comply with the r~quirement~~ijVadopted TOD Plan and TOD
Zone to the extent applicable to4Ei~Stoiect.

that the Property was
m the HUD CDBG program and is
ions. Developer shall (a) comply with
~th respect to the Property and the
ider 24 CFR Part 570 and further

lte with the City and HUD to achieve
ig, if required, execution and recordation of CDBG

~ments thereto.

~tion. Without limiting the foregoing, the City
agrees perate with Developer in order that Developer may
comply witi ~, which cooperation shall include, but shall not be
limited to, (i) ~ copies of all notices and/or correspondence the City
receives from HUI!j~hich directly affect or may affect the Project or the Property;
(N) cooperating with the Developer and HUD for the submission of any reports,
records, notices or submittals which are required to be delivered to HUD with
respect to the Project or the Property; and (Hi) reasonably cooperating in its role
as the “responsible entity” under 24 CFR Part 58 by accepting the environmental
review prepared by Developer (so long as such environmental review satisfies
the requirements of 24 CFR Part 58 in the City’s reasonable discretion) and
delivering such report to HUD pursuant to 24 CFR Part 58.

4.26

4.26.1
acquired and/or ij
therefore currerq
all applicable Cl
Project, includin’
describ’
com
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4.26.3 Change of Use Designation. Notwithstanding the foregoing,
the parties agree and acknowledge that it shall be the City’s sole responsibility, at
its sale cost and expense, to commence, oversee and complete a change of
use” designation under 24 CFR §570.505 indicating that the Project will carry out
one of the national objectives by benefitting low- and moderate-income families
prior to the execution of the Lease.

4.26.4 Investment Allocation. [Insert table which specifies the
CDBG, City and developer allocated based upon allocationj.

4.26.5 Limitation of Liability. In the event o noncompliance with
the CDBG requirements by the City and/or its employ ot arising from any act
or omission of Developer and/or its employees; o ncompliance with the
CDBG requirements not related to the Premises e P t, the parties agree
and acknowledge that Developer shall not esponsib r any demands,
claims, fines, penalties, lawsuits, orders, o r enforceme administrative
actions arising from or in connection such noncomplia with CDBG
requirements, including any demands epayme f CDBG used to
acquire the Premises.

4.26.6 CDBG U ud Affor lily Restrictions. Upon the
execution of the Lease, Develop~%~Ii~jç~mply ~i%g~DBG use and affordability
restrictions applicable to Develope~~ us ~1g acfN~s on the Premises. The
use of, and activities up the Pre?~tI~es s4 j~4imI~’ meet the criteria for an
eligible activity an with ~t~i~nal ‘~$ttive pursuant to CDBG
requirements, as be fu r detail~in the Lease, the form of which will be
approved by prior to execift~ of the Lease. Without limiting the
foregoing, the p ack and~ee that the Lease will contain at a
minimumj~gjlowi V

6.1 The Lease shall specify that neither the
Pret~~s nor the~arov ts shall be used for the general conduct of
gove1Ij~~t or for polltJft acti s except as authorized by 24 CFR §570.207;

The Lease shall specify the scope of
inspections atj~gponi~jjJ~ that the City, HUD and/or the Comptroller General of
the United Stáf4Ij~JW their representatives may undertake with respect to the
Project and Deve1~J~W’s records related to the Premises and the Project;

4.26.6.3 The Lease shall specify the CDBG program
income requirements applicable to the Project under 24 CFR Part 570, Subpart J
(Grant Administration) and require that the lessee under the Lease report all
program income applicable to the Premises and Project, as well as pay all such
amounts to the City;
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4.26.6.4 The Lease shall specify the term of the
compliance period, as well as the requirements for enforcement, including
reversion of asset under 24 CFR §570.503(b)(7);

4.26.6.5 The Lease shall specify the type of record
keeping that the lessee under the Lease will be required to undertake pursuant to
24 CFR §570.506 in order to ensure compliance with CDBG administrative
requirements, including evidencing compliance with eligible activities and
national objective criteria;

4.26.6.6 The Lease shall spe the type of record
retention that the lessee under the Lease will be requl o undertake pursuant
to 24 CFR §570.502(b)(3)(ix) in order to ens pliance with CDBG
administrative requirements, including eviden cc ance with eligible
activities and national objective criteria;

4.26.6.7 The Le shall specify the of reporting
requirements that the lessee under t ease wi e required ndertake
pursuant to 24 CFR §570.503(b)(2) and § 07 der to ensure ompliance
with CDBG administrative requirements, in evidencing compliance with
eligible activities and national ol~IttjKe criteria

that the lessee under
plicable environmental

it, and in order that the

shall confirm that the lessee under
fing with the Uniform Relocation

~olicies Act of 1970, as amended, and
9 CFR Part 24 and 24 CFR §570.606;

The Lease shall confirm that the lessee under
e ~tor complying with the HUD Lead-Based Paint

‘0.608, and 24 CFR Part 35, Subpart B; and,

.26.6.11 The Lease shall confirm that the lessee under
the Lease wil1~4tW responsible for complying with applicable federal
nondiscrimination l~ws and policies.

4.27 Financing Contingency. Notwithstanding anything in this Agreement
to the contrary, at any time prior to the execution of the Lease, Developer may
terminate this Agreement upon prior written notice to the City if Developer
determines that it is unable to obtain Tax Credits, Bonds or other financing
acceptable to Developer, in its sole discretion, as Developer determines is
necessary or prudent to construct and operate the Project in a timely manner
after exercising commercially reasonable efforts and due diligence to secure
such financing. If Developer properly elects to terminate this Agreement

4.26.6.8
the Lease will be responsible foi
laws, regulations an’
City may carry ou ‘is HUD;

the Lease will
Assista
implei

the
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pursuant to this Section 4.27, this Agreement and the rights and obligations of
the City and Developer shall be cancelled and of no further force or effect, except
as otherwise expressly provided in Section 14.23 of this Agreement.

4.28 Termination for Infeasibility. Notwithstanding anything in this
Agreement to the contrary, the parties acknowledge that Developer’s ability to
perform certain responsibilities hereunder prior to the execution of the Lease are
contingent upon actions by third parties over which Developer has limited or no
control, or upon factual circumstances which cannot be determined as of the
Effective Date. The parties therefore agree that the Ilowing mailers are
conditions precedent to Developer’s ability to execute t ase and to proceed
with the development of the Project and to fulfill the and conditions of this
Agreement (“Development Contingencies”), so Ic veloper uses its best
efforts to achieve such Development Contin ies. uch Development
Contingencies are as follows:

4.28.1 The successful elim n from the Prope Hazardous
Materials (defined above) or the succ I elimi n or contro adverse
geotechnical conditions if any such materia co i ons are discovered.

nece federal, state and local
ippealable form, including

tatements, entitlements,
overnmental financing

ally be acceptable to a
a similar marketplace and for a project

state, local governmental or other
to condu?F*x~ environmental planning and feasibility

it to Chapter 343, HRS.

‘rts of Developer a Development Contingency
does in a manner consistent with the development plan for
the Proj’ which reasonably permits the accomplishment of the
Project in a this Agreement, the parties will attempt to revise the
development ~ mutually acceptable fashion by extending deadlines,
revising budgets W~therwise. If the parties cannot agree as to a revision of the
development plan, within 60 days after written notice that a Development
Contingency has not occurred or cannot occur, Developer or the City may
terminate this Agreement. In the event of a termination for infeasibility as
provided in this Section 4.28, neither party shall have any liability to the other
pursuant to this Agreement, and the rights and obligations of the City and
Developer shall be cancelled and of no further force or effect, except as
otherwise expressly provided in Section 14.23 of this Agreement.

ARTICLE 5. CITYS OBLIGATIONS.

receij4jhLall4.28.2 The
governmental approvals and pei
without limitation, the Lease, envil
affordable housing
agreements on ter
prudent developei
similar to the Pr

4.28.

studi
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5.1.1 The City and Developer shall keep the other fully informed
as to the status of all approvals and delays for which each party is responsible,
and shall at all times act in good faith, reasonably and in full cooperation with the
other party in connection with the entitlement, construction, development,
financing and operation of the Project, except where this Agreement provides
that a party shall have sole and absolute discretion. Such cooperation shall
include, but not be limited to, the following:

5.1.1.1 Responding to all req~Ø~h for review, consent
and approval within ten (10) Business Days of tj4J&eipt of such request,
unless a different time period is expressly~or mutually
agreed to by the parties; provided, however4~~t if~~çumstances prevent
the City from responding within such j~ç~fr period, 1%~City shall notify
Developer, provide Developer with a rJ~Wthable estimat~kwhen the City
expects to respond, and shall respqg~Within a reasonable’fljkq thereafter;
provided further that the requests fdt~iew sh~j~pt include Oit~yegulatory
agency reviews (e.g., permit applicati~~~~p ~dj~iewed by the Department
of Planning and Permitting)~r any othe1IIjj~j~Vvs that are not deemed the
responsibility of the City L~I~j~R. (as defiui~hbelow) by the terms of this
Agreement.

asonable request by a
required under this

:ioning, delaying or withholding such
Agreement provides that a receiving

Exj3T~ing support for the Project, and
cooperating in various community and public

scussion forums, at no cost to the City; and

‘rocess.

5.2 of City Liaison. The City hereby appoints Sandra
Pfund as its prim~äI bntact person and manager of the Project and the Property
on behalf of the City (“City Liaison”). This City Liaison shall only be responsible
and able to speak to contractual obligations and issues arising directly under this
Agreement and pertaining to the City’s proprietary capacity as a party to this
Agreement. The City Liaison shall not, under any circumstances, be authorized
or available to address or comment on questions of Project entitlements, legality
or compliance with City ordinances, codes, rules or other requirements — all such
questions being answerable or addressable only by the responsible City
Departments in the ordinary course of their operations. The City shall have the
right to change or substitute said City Liaison at any time, so long as the

Agreement,
consent or

‘on;

1.3
id

City
.4 Supporting and assisting Developer with the
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Developer is notified at least fifteen (15) days in advance, and in writing, of such
substitution The City Liaison shall be the authorized agent of the City for
purposes of carrying out the City’s contractual rights and obligations under this
Agreement, and as limited above, and Developer shall be entitled to receive and
rely upon information from the City Liaison as it pertains to rights and obligations
under this Agreement, to the same extent as if it were from the City directly. Any
information or direction provided by Developer to the City Liaison pertaining to
rights and obligations under this Agreement, and as limited above, shall be
deemed to have been provided to the City. Furthermore, all approvals required
to be considered by the City under this Agreement, and as limited above, shall be
directed to and answered by the City Liaison, unless btherwise expressly
reserved in this Agreement or applicable law for City Council approval.

5.3 Due Diligence Materials. No later than three (3) Business Days
following the Effective Date, the City agreesj4provide Developer with the City
Documents listed in Section 4.1.1 of this Aj~Sent.

5.4 GET and Real Property1~E~ Exem*ns. Upon request by
Developer and provided the Project qua1~~ f21~W exemption from general
excise tax or real property tax under applic~~~is, ordinances or rules, the
City agrees to cooperate with Developer in subit~~q claims for exemptions from
taxes on behalf of itself or its ~, or assigns. Developer
shall be responsible for all assoch

The conditions that must be satisfied before the Lease is executed are as
follows:

6.1 This Agreement shall be approved by the City Council and
executed by the City and Developer;

6.2 A public hearing shall be held on proposed lease rent in
accordance with ROH Section 28-3.4(h);

5.5 Rem
the Effective Dal
hereby agrees
title any and all ei
Renewal P
revised
sin
De’
Projei
the Bu.
Agreem’
8.

as practicable following
in the execution of the Lease, the City

ove from the Property’s record of
certain outdated and expired Urban

~ct dated November 19, 1957, and
Ian”), which Urban Renewal Plan has

ut limitation, the Urban Renewal Plan, that certain
ing Redevelopment Sites in the Queen Emma

~mme~tal Use dated March 17, 1961, and recorded in
Page 112, and that certain Owner-Redevelopment

1962, and recorded in the Bureau in Liber 4413, Page

ARTICLE 6. CONDITIONS PRIOR TO EXECUTION OF THE LEASE
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6.3 Once the Developer has completed its due diligence investigations
pursuant to Section 4.1, finalized the Project scope based on the requirements of
Developer’s lenders and investors and feedback from governmental authorities,
community groups and public stakeholders, and agreed on a final form of the
Lease with the City pursuant to Section 2.2.11, the City shall transmit the final
version of the Lease to City Council for approval by resolution. The City Council’s
approval, in its absolute discretion, of the Lease by resolution shall be a condition
precedent to the execution of the Lease;

6.4 There shall be no uncured defaults by ~eveloper under this
Agreement; AP~

6.5 The Construction Plans shall have b~ ‘roved by the City and
by the Disability and Communication Access Boar J’ rsI74~Mo Sections 4.7 and
4.12.4 herein; At

6.6 A rental program shall havq$~~’approved by th~~~pursuant to
Section 4.10 herein; ¶Ij~ 4j~ ‘lb

6.7 Developer shall have consult~lh~1W~PD and have evidence of
an understanding regarding hist IIapreservatiài~Ilhauirements for the Project. If
an archaeological inventory sui hall be completed prior to
the execution of the Lease;

~onable satisfaction of the
committed to Developer
of the Project costs in

own cost, a Hazardous Materials
ntal site assessment (pursuant to ASTM E1527-13)

site assessment if warranted by the Phase 1

6. all conduct and submit to the City an environmental
review as tFR Part 58 in compliance with all applicable CDBG
legal requirem~~jgpRiing 24 CFR §507.604 and 24 CAR Part 58;

6.11 Dev’~IFjer shall have complied with the requirements of Chapter
343, FIRS, and the accepting authority has accepted as final any environmental
assessment or environmental impact statement, to the extent required by law,
and no legal challenges shall have been filed in the time allotted pursuant to
Section 343-7, HRS;

6.12 Developer shall demonstrate to the City’s reasonable satisfaction
that it has established a process to work with members of the Chinatown
community to coordinate services and programs for the Community Center. This
shall include the establishment of an advisory committee which will be composed

6.8 Devel’
City, evidence
sufficient to p~
accordance with

6.
Sul

ilable an~d
nt (100%)
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of representatives from the Chinatown community and Chinatown community
organizations, to provide input and suggested guidelines on the operations of the
Community Center and its use by various organizations.

6.13 Developer shall have delivered to the City certificates or other
satisfactory evidence that Developer has obtained or caused its Contractor
(defined below) to obtain the bonds required pursuant to Article 10 of this
Agreement.

6.14 In accordance with applicable CDBG legal requirements, City shall
have completed the “change of use” designation u 24 CFR §570.505
indicating that the Project will carry out one of ational objectives by
benefitting low- and moderate-income families.

ARTICLE 7. CONDITIONS PRIOR T’ COM CEMENT OF
CONSTRUCTION

Developer shall not commence with any of cons ction of the ect until a
Notice to Proceed has been issued by th . T otice to Proc d shall be
issued upon Developers request upon the i t, to the City’s reasonable
satisfaction, of all of the followin ditions pre nt:

7.1 Developer shall hay e and lied with all agreements
and conditions required to be p rme o ed with by Developer
pursuant to this Agr nor to m ment of Construction. As
used herein, “Co nce t of ruction” shall mean the date that
Developer com es actua onstruc of the Project or any portion thereof
after the building it for $ constru has been issued.

7. velop I furnis City evidence satisfactory to the City
that D e bt all required permits for the proposed construction,
md but not Ii to, applicable NPDES permits and building permits.

Develope all rnish to the City one (1) complete set of plans
and spe tions for t Project approved by the City and the Disability and
Communica Acces ard.

7.4 De r shall furnish to the City evidence that Developer has
obtained the app vals of the Board of Water Supply, the Department of
Environmental Services, Hawaiian Electric Company and all other required
entities for all connections to off-site infrastructure and for roadway access
improvements, pursuant to Section 4.12.11 herein.

7.5 Developer shall have entered into one or more construction
contracts (collectively, the “Construction Contract”) that covers the entire
development and construction of the Project. The Construction Contract must be
in form and content reasonably satisfactory to the City and shall be assignable to
the City upon Developers uncured breach of this Agreement, subject to the
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rights of the lender(s) providing financing for the Project and only upon such
lender(s)’ prior written consent. The general contractor (“Contractor”) for the
construction of the Project shall be acceptable to the City in its reasonable
discretion. Developer shall provide the City a copy of the executed Construction
Contract.

7.6 Any contract for architectural services shall be satisfactory to the
City and shall be assignable to the City upon Developer’s uncured breach of this
Agreement, subject to the rights of the lender(s) providing financing for the
Project and only upon such lender(s)’ prior written conlent. Developer shall
furnish the City with a copy of the architectural contract~4jP

7.7 Any contract for engineering service~4~Lbe satisfactory to the
City and shall be assignable to the City upon ired breach of this
Agreement, subject to the rights of the lei inancing for the
Project and only upon the prior written cot ‘eveloper shall
furnish the City with a copy of the engine

7.8 Developer or its Contractor S ~pr~jge and furnish tàT the City a
copy of a performance and payment bond e~!j~f~T6ne hundred percent (100%)
of the Construction Contract fordhwprk to beI~jgnenced as set forth in Article
10 hereinbelow. The City shall igee on such bond. The
Project lender(s) may also be nai uch bond.

iction schedule for the
y the City, which schedule shall be
id binding upon Developer, subject to

of the total

ide updated evidence reasonably satisfactory
ulable and committed to Developer sufficient to

ent (100%) of the total estimated balance of the

7.13 Developer shall have a waste management plan and a noise and
dust abatement plan that have been approved by the City.

7.14 The representations and warranties of Developer contained in this
Agreement and otherwise made by or on behalf of Developer in writing, in
connection with this Project shall apply.

7.9 Develi
Project and any
subject to the
the terms and co

devel’

to the
pay for
constructioi

the City a breakdown
including estimated contingencies.

7.12 The Lease has been fully executed and recorded
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8.1 City Inspection. Upon twenty-four (24) hours prior written notice to
Developer, the City and its agents, including any appraiser, inspector, architect or
engineer who may be retained by the City, shall at all times during the
construction of the Project, have the right of entry upon and reasonable access to
the Property, subject to safety and other monitoring conditions or requirements
reasonably imposed by Developer or the Contractor. They shall have the right to
inspect all work done, labor performed and materials furnished in and about the
construction site and to inspect all books, contracts, r ords and papers of
Developer relating to the development, financing and co ction of the Project
under this Agreement. The City and it agents shall n erfere with the work in
progress. At least two (2) weeks prior to start of tion, Developer shall
furnish the City a current construction schedule, d u a d schedules. The
City shall be invited to Developers pre-consj~tion meetin ih its Contractor
and to Developer’s regularly schedule~f~Wner-architect-c ctor (“OAC”)
meetings for the Project. S

8.2 Coordination of ConstructiJ~Ibitl, ordPng Activities. Developer
shall coordinate its constructionsn the Pro~j~~~d shall also cooperate with
other activities taking place in 4~~~j~nity of tN~~operty. Developer shall be
responsible for repairing or payh iring any damage that its
activities may cause to any existii an improvements that
are replaced, removed, construction.

)letion of Construction. Within five
oper shall submit the following to

cation 67W~W architect or engineer duly licensed
of Hawaii that the improvements have been
the Project plans and specifications upon the

If-sized print set, and an electronic “pdf” file on CD of
“as built” di :ing all construction changes, alterations or deletions
and bearing signature of the registered professional engineer or
architect, after ea~3i1mcrement of construction work has been completed.

8.3.3 All copies of the Certificates of Occupancy issued by the City
for the increment of construction work completed.

8.3.4 Copy of the Affidavit of Publication filed at the First Circuit
Court of the State of Hawaii indicating that a notice of completion of the
applicable increment of construction work has been published.

8.3
(5) Business D
the City:

co
com
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ARTICLE 9. INSURANCE AND INDEMNITY

9.1 Indemnity. Developer will indemnify, hold harmless and defend the
City from and against all claims, demands, losses, judgments, fines or penalties
whatsoever for: (a) failure of Developer or its agents and employees to make
any required disclosures in connection with the Project to tenants or purchasers
or any other person or other entities, as required by law; (b) any
misrepresentations made by Developer or its agents and employees in
connection with the Project to any person or entity; (c) any failure by Developer,
or any person or entity related to Developer’s use, occup ncy or activity on the
Property, to comply with any laws, regulations, ordina order or other legal
authority; and (d) loss or damage, including property age, bodily injury, and
wrongful death, arising out of or in connection e development and
construction of the Project by Developer, its a ts, e yees, contractors,
subcontractors, or invitees, or in the event ccident, r any failure by
Developer to keep the Project in a safe c ion during the elopment and
construction of the Project; provided tha claims, loss or da e is not the
result of the gross negligence or willf scondu f the City, gents or
employees.

9.2 Insurance.

9.2.1 Develo er’s I ran all s during the Term and
until such time as n again the ye per, its Contractor or
subcontractor for de s, loss dam s barred by the provisions
of Chapter 657, , Dev er sh rocure and maintain in full force and
effect, at Devel s sole e se, an d all insurance that may be required
by any laws as t ay p to Dev er’s activities under this Agreement,
as well ~s$~f~1lowi in the following amounts:

.1 Workers Compensation and Employers
4~ility lnsura1~~ De er shall maintain workers compensation and

~T~bJ~oyers Iiabilit~~tjWura Workers compensation coverage shall be in
acc1j~nce with S1~p statutes. Employers liability coverage shall provide
Iimitsb~gt less th~$1,000,O00 each accident for bodily injury by accident
or $2,OGO~p~0 e~g7employee, $2,000,000 aggregate, for bodily injury by
disease. Tfi 4~~will include a waiver of subrogation in favor of Developer

9.2.1.2 Liability Insurance. Developer shall maintain
commercial general liability (CGL) with a limit of not less than $2,000,000
each occurrence, and $4,000,000 general aggregate, and $4,000,000
aggregate for the Project. CGL insurance shall be written on ISO occurrence
form, CG 00 01 (or a substitute form providing equivalent coverage), and
shall cover liability arising from premises, operations, independent
Contractors, prpducts-completed operations, personal injury and advertising
injury, and liability assumed under an insured contract (including the tort
liability of another assumed in a business contract). The policy shall be
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endorsed to redefine the word occurrence to include construction defect
coverage. City shall be included as an additional insured under the CGL,
using ISO additional insured endorsement CG 20 10(11/85) (or equivalent),
and as appropriate CG 20 37 or equivalent and under the commercial
umbrella. The policy(ies) shall contain a waiver of subrogation against City.

9.2.1.3 Business Automobile Liability Insurance.
Developer shall maintain business auto liability (including no-fault coverage)
insurance with a limit of not less than $1,000,000 each accident. Such
insurance shall cover liability arising out of any auto (i cluding owned, hired,
and non-owned autos) used in the performance oft ase. Business auto
coverage shall be written on ISO form CA 00 01 o 00 20, or a substitute
form providing equivalent liability coverage. If ry, the policy shall be
endorsed to provide contractual liability cover

9.2.1.4 UmbreIIa/d~s Liability. veloper shall
maintain umbrella/excess liability i~fl~nce with limits o t less than
$10,000,000 per occurrence combif~~ingle lipt and aggreg~~, with the
aggregate to apply per project/per locahit §4~flnsurance shaft be written
on an occurrence basis in e cess of th&I~j~êffying insurance described in
Sections 9.2.1.1 through 9. which isIWJe~ast as broad as each of the
underlying policies, and ly on behalf” wording,
concurrency of effective th ~ry coverages, blanket
contractual Iiabili~ ie. The amounts of
insurance reqi may be satisfied by
Developer pi limits specified or by any combination
of underlyin! ig as the total amount of insurance is
not less than r this Section 9.2.1.4.

Pro nal Liability Insurance. Developer
liability insurance with limits of not less than

ice/annual aggregate, covering the design
~veIoper, their employees and agents, any

sut ibcontractors’ employees or agents for liability arising
out s, or negligence in the performance of professional
servicesi~rtI~~rgreement. Such insurance shall remain in full force and
effect conffl~gWI!I for the period of design and construction of the
improvement~Thd for a period of 3 years following substantial completion of
Construction, provided that such coverage is reasonably available at
commercially affordable premiums, as mutually determined and agreed. For
the purposes of this section, Professional Services has the meaning set forth
in Section 103D-104, HRS.

9.2.1.6 Environmental Impairment Liability or
Contractors Pollution Liability Insurance. Developer shall maintain, or cause
its Contractor to maintain, environmental impairment liability or contractors
pollution liability insurance covering third-party injury and property damage

.1.5
al

April 4,2016 31



Halewarolu Senior Residences
Development Agreement

claims, including cleanup costs, as a result of pollution conditions arising
from the Property, Developer’s activities or completed operations. Such
requirement shall commence upon the Commencement of Construction for
the Project, and terminate no less than three (3) years after the receipt of the
final Certificate of Occupancy for the Project issued by the City for the final
increment of construction work completed. City will be named as an
additional insured. The limits of coverage will not be less than $2,000,000.

9.2.2 Insurance Coverage For Construction Phase. Prior to
commencing Construction or site preparation work, Devejpper shall procure or
cause to be procured and maintain (as provided hereiQdWll insurance to cover
the demolition, construction and development activ~~jmnder this Agreement,
that may be required by any laws, in addition ~~j~j~qverages specified in
above, and the following types and amounts of ins hceI~1~bed below.

(a) Builders Risk Insurance. De)j~rr shall maJIIb& builders risk
insurance covering all risks oJ4~J~sical loss except tTfi~~specificalIy
excluded in the policy and sh4~j~ure atj~~t against th~prils of fire
and extended coverage,~malicious mischief, and
collapse, earthquake,Jjpod and wlli~j~Rfi. The insurance shall apply
on a replacement c~Ita~is. This~ihirance shall cover the entire
work at the site, inclu~ materials and equipment,
and reasonable compE ervices and expenses
made nec~ property shall include
portions lent located away from the
site site, and shall also cover portions of
the ,nt in transit. The policy shall include
as ins~ àlse work, and temporary buildings

all cover the cost of removing debris,
ion. The fii~t~rance required shall name as insured,

er and all subcontractors in the work.

;ponsible for paying any portion of any loss not
e operation of any deductible or co-insurance

ible to the insurance required herein.

(b) finery Insurance. Developer shall maintain boiler and
macninç~’ insurance covering insured objects, including rooftop
HVAC ulcits and any separate heating units or boilers which serve the
Property, during installation and testing and until final acceptance, and
including mechanical breakdown. Such coverage shall be for the full
replacement value without deduction for depreciation. This insurance
shall name as insured the City, Developer, and all subcontractors in
the work.
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(c) Developer shall be responsible for any and all loss or damage to
equipment, tools and other personal property, and may at its option
purchase insurance to cover such property and equipment.

9.2.3 Nature of Insurance Program. All insurance policies this
Agreement requires shall be issued by carriers that: (a) have a policyholders’
rating of “A-, VIII” or better, based on the latest rating publication of Property and
Casualty Insurers by A.M. Best Company (or its equivalent if such publication
ceases to be published); and (b) are lawfully doing business in the State.
Developer may provide any insurance under a “blanket” o “umbrella” insurance
policy, provided that (i) such policy or a certificate of su icy shall specify the
amount(s) of the total insurance allocated to the Pr , which amount(s) shall
equal or exceed the amount(s) required by this ent and shall not be
reduced for claims made for other prOperties’ (N policy otherwise
complies with this Agreement.

9.2.4 Polic Re uirement d Endorsements, insurance
policies required by this Agreement sha tam (b dorsement therwise)
the following provisions:

9.2.4.1 tractor In ce. Developer shall either:
(a) include all contractors as under a urance set forth above, or
(b) cause each contractor em ed elop purchase and maintain
insurance of the speci a . en requested by the City,
Developer shall copie rtifica of insurance evidencing
coverage for contra r.

9. nsure Insurance policies shall identify City
as an “addition “ I orm CG 20 10 (or equivalent), and
du~1!f~jg~nst n activity t 1 CD 20 37 will also be required.
lj~Wnce ~~T~t5 s ame City and Developer as loss payees as their

4~Jective interI4~kma ear, and each mortgagee this Agreement allows
a standaritnonc ibuting mortgagee clause. Notwithstanding

an9ff~ft~g to the con~jy, all insurance proceeds shall be paid and applied as
this A~~gpient proJ~es. On all insurance policies where City is named as
an addit?&!j~~ins4j City shall be an additional insured to the full limits of
coverage pl~~j~& by Developer even if those limits are in excess of those
required undeiis Agreement.

9.2.4.3 Primary Coverage. All policies shall be written
as primary policies not contributing to or in excess of any coverage that City
may carry, and Developer’s insurers will not seek contribution from other
insurance available to City.

9.2.4.4 Contractual Liability. Liability Insurance
policies shall contain contractual liability coverage, for Developer’s indemnity
obligations under this Agreement, to the extent covered by customary
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contractual liability insurance coverage. Developer’s failure to obtain such
contractual liability coverage shall not relieve Developer from any indemnity
obligation under this Agreement.

9.2.4.5 Severability of Interest. Liability insurance
policies shall contain a clause clarifying that, except with respect to coverage
limits, the insurance applies separately to each insured and that the policy
covers claims or suits by one insured against other, to the extent customarily
covered by liability insurance policies.

9.2.4.6 Notice to City. All po!j~f~ required hereunder
shall be written to provide not less than thirty4~~days prior Notice of
cancellation or material change to City; proj ~JJft~at upon Developer’s
request, City shall allow Developer to assur4SWfhisWthllaation if Developer
demonstrates that its insurers will not pi at a reasonable
cost.

9.2.5 Waiver of Certah istanding a71~~jng to the
contrary contained in this Agreement, Di each waivelny right of
recovery against the other party ~pd against a~~gjner party maintaining a policy
of property insurance with respe or the Property, for any loss
or damage sustained by Develol may be, that is covered
by any policy of property insurar Luired to be maintained
under this Agreement) rife contents of the same
or any operation in loss is caused by the fault
or negligence of ws, employees or officers, or is caused
by the fault or~ w its agents, directors, employees or
officers.

Developer will require all insurance
the Agreement and secured and maintained by
aating each underwriter will waive all rights of

otherwise, against the City and all tiers of
contrac engaged by either of them. Developer will require of
contrac ;, by appropriate written agreements, similar waivers.
If Developerq pcyj~nsurance relating to this Agreement or to the Property
does not permiflj f~i~going waiver or if the coverage under such policy would
be invalidated asIif~sult of such waiver, Developer shall obtain from the insurer
under such policy a waiver of all right of recovery by way of subrogation against
City in connection with any claim, loss or damage covered by such policy.

9.2.7 Evidence of Insurance.

9.2.7.1 Upon execution of this Agreement by
Developer, Developer shall furnish City with current certificate(s) of
insurance, executed by a duly authorized representative of each insurer,
certifying that at least the minimum coverages required herein are in effect
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and specifying that the liability coverages are written on an occurrence form
and that the coverages will not be cancelled, non-renewed or materially
changed by endorsement or through issuance of other policy(ies) of
insurance without 60 days advance written notice to City.

9.2.7.2 Prior to commencing work at the Property,
Developer shall furnish City with a certificate(s) of insurance, executed by a
duly authorized representative of each insurer, showing compliance with the
insurance required under Section 9.2.2 above.

9.2.7.3 Upon final acceptance4$he Construction, and
prior to the use or occupancy of any improvemejj~tSeveloper shall furnish
City with a certificate of insurance, execA~~~y a duly authorized
representative of each insurer, showing coi~81ian1~hwith the applicable
insurance required under the Lease.

ies of all
request

~etentions and Co-Insurance. Developer is
solely loss or portion of loss not covered by the insurance
required h in of the application of any deductible, self-insured
retention or co~q~gjØ~~e provision of the respective policy(ies), or due to policy
limits or exclusio??êjJIT

9.2.9 Failure to Maintain Insurance.

9.2.9.1 Failure to maintain the required insurance may
result in termination of this Agreement at City’s option. If the City is
damaged by the failure of Developer to maintain insurance as required in this
paragraph, then Developer shall bear all reasonable costs properly
attributable to that failure.

9.2.7.4 Develo’
insurance policies required above
for said copies.

9.2.7.5
or other evidence of full coi
failure of City to identify a dE
be construed as a waiver
insurance.

certificate

to demand such certificate
insurance requirements or

iat is provided shall not
ions to maintain such

ptance of delivery by the City of any
jequired coverages and limits does
a by the City that the insurance
the insurance policies shown in the

are in compliance with the requirements of this
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9.2.9.2 City shall have the right, but not the obligation,
to prohibit Developer or any of its contractors from entering the Property until
Developer has provided certificates or other evidence that insurance has
been placed in complete compliance with these requirements and such
certificates have been approved by the City.

9.2.9.3 If Developer fails to maintain the insurance as
set forth herein, the City shall have the right, but not the obligation, to
purchase said insurance at Developers expense. In no event shall the City
be liable for payment of premiums due under any policy issued to Developer
by reason of the City being added as an ‘insured’ ajj~t~ired herein.

___________________ r?i~I& the right to require
agreed from time
:han once every

limits of its
or limits in
~~risks and
ing put to

ARTICL.

10.1 Develoøment Contract Performance and Payment
Bonds. Prior to tl%Jtommencement of Construction, Developer shall provide or
shall cause the Contractor to provide, at no cost to the City, a performance and
payment bond covering the cost of the Construction Contract. Acceptable
performance and payment bonds shall be limited to surety bonds underwritten by
a company licensed or otherwise authorized under applicable law to issue bonds
in the State. The bonds must be issued by a corporate surety who is listed on the
United States Department of Treasury Circular 570, ‘Companies Holding
Certificates of Authority as Acceptable Sureties on Federal Bonds” and the A.M.
Best rating of the corporate surety issuing such bonds must be rated A or higher.

9.2.loAdditional Insurance. City
additional kinds or amounts of insurance, as m;
to time. Developer shall periodically, but fl
three (3) years, reevaluate the scope of
insurance and, if commercially reasona]
order to provide coverage for Develo~
limits that a prudent business person
uses similar to those of the Property.

9.2.11

Ci
amoi

limits of liability required to be
adequate to protect Develoner.
coverage is inad~
coverage as D
approval by
coverage or
as a repi
policy
D
risi
insui

•o representation that the
uant to this Article are
any of such insurance

ich additional insurance
at Developers sole expense. No

IS or conditions of any policy, or any
~uctible amount shall be construed
the insurer or the sufficiency of any

r amount ~or insurance or deductible, or to limit
iations and liabilities, and Developer assumes full

dequacy of insurance coverage or any failure of

April 4, 2016 36



1-lalewarolu Senior Residences
Development Agreement

The corporate surety issuing such bonds shall not be a captive or an entity
related in any way to Developer.

10.2 Bond Forms.

10.2.1 Developer shall execute or cause the Contractor to execute
the surety performance and payment bond substantially in the form attached as
Exhibit G, or as otherwise reasonably approved by the City.

10.2.2 The Contractor shall be the principal, and the surety shall be
a corporate surety satisfactory to the City. A performa and payment bond
obtained from a captive insurance company or other related in any way to
Developer shall not be permitted. The bond shall ditioned upon the full
and proper performance of the work in ac nc ith the plans and
specifications approved by the City and upon e payme all materials and
labor in connection with the development a struction of roject.

10.3 Contracts with Federal F In addj~gp to the re It ments of
this section, if the Project is partially oN~~y fuaSWwith Federal unds, the
amount of the bonds shall be the amount re’~~8? such Federal agency, and
the surety companies shall beiffinse listed ‘T?1!%ke latest issue of the U. S.
Treasury Circular 570.

ion precedent to any such suit, written notice shall be
given by registeI’ê~W certified mail to Contractor, Developer and surety, within
ninety (90) days f?Em the date on which the person did or performed the last
labor or furnished or supplied the last of the material for which claim is made,
stating with substantial accuracy the amount claimed and the name of the party
to whom the material was furnished or supplied or for whom the labor was done
or performed

10.4.2 Every suit instituted upon a payment bond shall be brought
in the First Circuit Court of the State of HawaN, but no suit shall be commenced
after the expiration of one year after the day on which the last of the labor was

10.4 Payment Claims A!

10.4.
Developer for ti
is furnished un
the expiration of a
labor
made.
tim~
sur’
action,
such prh

is furni~hed labor or material to
Agreement for which a payment bond

not been paid amounts due before
ifter the day on which the last of the

hed or supplied, for which a claim is
n for the amount, or balance thereof, unpaid at the

action against Developer or Developer and its
id have its rights and claims adjudicated in the

~d thereon; subject to the City priority on the bond, if
the Project’s lender(s).
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performed or material was supplied for the work provided in the Agreement. The
obligee named in the bond need not be joined as a party in any suit

10.4.3 With respect to any such payment bond, if the full amount of
the liability of Developer or Developer and its sureties on the security is
insufficient to pay the full amount of the claims, then after paying the full amount
due to the City (if any), the remainder shall be distributed pro rata among the
claimants.

10.4.4 Certified copies of bonds may be requested and obtained by
any person upon payment of the costs of reproductiog4~d certification of the
bonds, and postage. A certified copy of a bond shallJ~$tima facie evidence of
the contents, execution, and delivery of the original

ARTICLE 11. EQUAL EMPLOYMENT

11.1 Developer shall not discrim~~j~ägainst any empl~y~~or applicant
for employment because of race, color, rj~[on, sex g~j~ational ori~fljj~1peveloper
will take affirmative action to ensure th~ pplicSj’are employer and that
employees are treated during employment,’ §~Wregard to their race, color,
religion, sex or national origin. dS~Eb action sfl~Iihinclude, but not be limited to,
the following: employment, u~ ir transfer; recruitment or
recruitment advertising; layoff oi pay or other forms of
compensation; and sel~ion for app?enticeship. Developer
agrees to post, in cc ~1ployees and applicants for
employment, notic City setting forth the provisions of this
nondiscriminath

or advertisements for employees
placed that all applicants will receive

to race, color, religion, sex or
n~

id to each labor union or representative of
workers loper has a collective bargaining agreement or other
contract or a notice advising the union or worker’s representative
of Developer’~4~jj~j~$Vflent under Section 202 of Executive Order 11246 of
September 24, 1~~’by the President of the United States (such order, “EO
11246”), and shall post copies of the notice in conspicuous places available to
employees and applicants for employment.

11.4 Developer will comply with all provisions of EO 11246, and of the
rules, regulations and relevant orders of the Secretary of Labor as they may be
amended.

11.5 Developer will furnish all information and reports required by EO
11246, and by the rules regulations and orders of the Secretary of Labor.
Developer will permit access to its books, records and accounts to the City and

11.2 Di
ite
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the Secretary of Labor for purposes of investigation to ascertain compliance with
such rules, regulations and orders.

11.6 In the event of Developer’s noncompliance with the
nondiscrimination clauses of this Article 11, or with any of the said rules,
regulations or orders, and failure to cure the same as allowed by law, this
Agreement may be cancelled, terminated or suspended in whole or in part and
Developer may be declared ineligible for further government contracts or
federally assisted construction contracts in accordance with procedures
authorized in EQ 11246, and such other sanctions as j~ay be imposed and
remedies invoked as provided in EQ 11246, or by rule, j~7ation or order of the
Secretary of Labor or as otherwise provided by law.

11.7 Developer will include the provision4jP&~!brs 11.1 through 11.6
of this Agreement in every construction contrj~4bor purcha1~Ider entered into
or made by Developer and will require thej1~ii%ion of these 1~I%~ions in every
subcontract entered into by any of its ~4~ffàctors, unless exerqpad by rules,
regulations or orders of the Secretary ofl~Lor issuejhursuant to S~Jon 204 of
EQ 11246, so that such provisions will!I~t ~~jg upon each contractor,
subcontractors or vendor as the case may Wêjft~J~eloper will take such action
with respect to any constructio$Ibnt~ct, or cM~~ its contractors to take such
action with respect to any sub order as the City or the
Secretary of Labor may direct as ~ch provisions, including
sanctions for noncom~~~ç~e; pr in the event Developer
becomes involved ition with a contractor,
subcontractor or direction by the City, Developer may
request the Unil ~h litigation to protect the interests of
the United Stal including such provisions in any
constructn ;e order as required hereby, the first
three lii iall be cha1T~éd to read, During the performance of
this ~rees as follows:’ and the term “Developer” shall
be ~er it appears

ARTICI

12.1
represents an~
the Effective D~
follows:

12.1.1 Execution of this Agreement on behalf of Developer by the
signatory hereto is duly authorized, Developer has the full right and authority to
enter into this Agreement and all documents contemplated hereby, and the
execution, consent or acknowledgment of no other person is necessary in order
to validate the execution of this Agreement by Developer. Upon full execution,
this Agreement shall be valid, legally binding and enforceable against Developer
according to its terms. Developer and the person signing below for Developer

ESENTATIONS AND WARRANTIES

tions and Warranties. Developer
to the City to the best of its knowledge and belief, as of

id as of the date the Lease is executed by Developer, as

Aprii44, 2016 39



HalewaPolu Senior Residences
Development Agreement

further represent and warrant that there are no restrictions, agreements, or
limitations on Developer’s right or ability to enter into and perform the terms of
this Agreement.

12.1.2 No consents or approvals are required.to be obtained from
any governmental body or agency for the execution and delivery of this
Agreement by Developer or, if required, the same have been obtained.

12.1.3 All tax returns and reports of Developer required by law to be
filed have been duly filed and all taxes, assessments, c2ntributions, fees and
other governmental charges (other than those presently4~able without penalty
or interest and those currently being contested in go~~J~ith) upon Developer’s
properties or assets or income which are due and4~~Ble have been paid, and
Developer has submitted applicable state and fe~J1~l ta arance certificates
prior to execution of this Agreement.

12.1.4 Developer is not in i ion of or in defau respect to
any term or provision of any mortg indentu contract, ement or
instrument which materially and adversely ts I materially and adversely
affect the business or prospects or condition al or other) of Developer or
the Project. The execution, deIj1h~cperforma of and compliance with this
Agreement will not result in any ,nflict with or constitute a
default under any such term in the creation of any
mortgage, lien or chai of Developer. There
is no term or pi ., contract, agreement or
instrument applic~ which Developer is bound which
materially and materially and adversely affect the
business or pi icial or other) of Developer or
Develop~

o action, suit, proceeding or investigation pending,
~owledge, threatened against Developer, or the

r by any governmental entity from which any
ally affect Developer’s ability to observe and

ons under this Agreement.

financial statements of Developer delivered to the City
are true and co?P~fln all respects, have been prepared in accordance with
generally accepted accounting practices, and fairly represent the financial
condition of Developer as of the date of financial statements. No materially
adverse change has occurred in Developer’s financial condition since the date of
the financial statement. Developer has made no additional borrowings since the
date of the financial statement, except those approved by the City.

12.1.7 Developer has made no contract or arrangement of any kind,
and has taken no action or failed to take any action that would give rise to a lien
on the Project, except for, and to the extent, applications for Project financing

or

ad’
perform
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result in awards, loans or financing which would result in a lien upon the closing
of such financing.

12.2 City’s Representations and Warranties. The City represents and
warrants to Developer as follows:

12.2.1 Execution of this Agreement on behalf of the City by the
signatory hereto is duly authorized, the City has the full right and authority to
enter into this Agreement and all documents contemplated hereby, and the
execution, consent or acknowledgment of no other person is necessary in order
to validate the execution of this Agreement by the City. full execution, this
Agreement shall be valid, legally binding and enfa ble against the City
according with its terms.

12.2.2 To the City Liaison’s actu wledge, hout independent
investigation, the City has not received wri otice of a vi on of any law,
ordinance, rule or regulation with respect t e Property

12.2.3 To the City Liaison’s al k dge, without ndertaking
any independent investigation, there are no I . suits, material claims, legal
proceedings or any other proc~ ~atened before any court or
governmental agency, with res~ icluding but not limited to
eminent domain.

uences. In the event Developer:

obligations under this Agreement
n this Agreement;

any of its obligations under the Lease within
in the Lease;

execute the Lease or commence construction by the
deadline Project schedule, as may be amended, including but
not limited rault resulting from Developers failure to satisfy any of
the conditions ptt7~4~9xecution of the Lease (as set forth in Article 6) or prior to
Commencement oltonstruction (as set forth in Article 7); subject, however, to
Developers right to extensions pursuant to Section 3.1 or right to terminate this
Agreement in accordance with Sections 4.1.2 and 4.27;

13.1.4 abandons or substantially suspends construction work other
than as is expressly contemplated or permitted by this Agreement or in the
Lease; or

13.1.5 attempts to transfer the Property or any interest therein,
other than as permitted under the Lease;

ARTICLE 13.

13.1

the
orm
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be remedied by the payment of money (“Nonmonetarv Default”), Developer shall
have thirty (30) calendar days from the receipt of written notice of such default in
which to cure such Nonmonetary Default. Developer shall immediately proceed
with taking all action necessary to cure the Nonmonetary Default. If a
Nonmonetary Default cannot be cured within said 30-day period, Developer shall
submit a written request to the City for an extension of time to cure the
Nonmonetary Default supported by the reasons thereof. City may, within its
reasonable discretion, grant such extension. Dun ch period of default,
Developer shall continuously and diligently attemp the default, shall as
reasonably as possible protect the Project site los damage, and shall
maintain the Development Schedule to the ext hat it is p able to do so.

After Developer has been declar default and provid ritten notice
thereof by the City, and Developer ha led to c such defa ithin the
applicable cure period prescribed abov , e shall have all legal and
equitable rights to which the City may be en nder this Agreement and the
laws of the State, including the dhaierminate Acireement.

________________ event the City fails to
ed in this Agreement,

If the default is not cured
~n notice, or, if not reasonably curable
ich further period of time as may be

approved by Developer, so long as
to cure the default, then, Developer

rcise all rights and remedies available

sent or waiver, expressed or implied, by either
party tc [ult by the other party in the performance of its
obligatic 1 be valid unless in writing. No such consent or waiver
shall be de~ led to be a consent or waiver to or of any other breach•
or default in thE by such other party of any other obligations of such
party hereunder. ~?fe failure of any party to declare the other party in default
shall not constitute a waiver by such party of its rights hereunder, irrespective of
how long such failure continues.

13.4 Termination for Illegal Purposes. At any time during the term of this
Agreement, the City shall have the right to terminate this Agreement if the
Property, or any part of the Property, appurtenances or improvements are used,
or intended to be used in any manner to commit or to facilitate the commission of
a crime by Developer

Developer shall have fifteen (15) calendar days to
which can be remedied and cured by the payment of money. If

cure any default
a default cannot

13.2 City’s Default and
perform in a timely ~ a
Developer shall notif
within thirty (30)
within such 3O~
reasonably req
the City continuc
may
at I;
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ARTICLE 14. MISCELLANEOUS.

14.1 Amendment. The provisions of this Agreement may be amended
only by each party executing a subsequent written Agreement which states each
amended provision. The terms of this Agreement may not be waived, modified,
or in any way changed by implication, through conduct, correspondence, or
otherwise, unless such waiver, modification, or change shall be specifically
agreed to in writing by the City and Developer.

14.2 Applicable Law. The provisions of this Agreement shall be
interpreted in accordance with the law of the State of waH as that law is
construed and amended from time to time.

14.3 Approvals. Any approvals obtain y eloper from the City
pursuant to this Agreement shall be for the ses of Agreement only.
Such approvals shall not be construed ieve or abs Developer of
compliance with any laws or regulations. shall any such ap als serve as
a substitute for, or excuse Developer fro taming, required a vals from
federal, state, and City agencies.

14.4 Assignment. Neith e entire a ment which is stated in this
Agreement nor any interest in it’~j~~ssigne any party for any purpose
without the prior written consent’IkthWfblftapart , ich may be wjthheld in
such other party’s s~L~and alTftute~ ovided, however, that
Developer may, withj~I~~which consent shall not
be unreasonably ~4j~PfeId à1~jlayed~J7issign or transfer its rights under this
Agreement upojt~ cIosingJ~~J the coii~kuction financing for the Project to an
entity that is man1~j[ or cojjJ~j~~by Dë~~oper or an affiliate of Developer; and
(ii) to collaterally~Agreement to any lender and/or
~respect f~W~jff9 requested assignment under (i) or (H)
abov~~eloj53Ti~Lall $~~jç1e the City with written notice of such assignment
and4[opy of the pt~1ecP~~~nment document(s).

~IL ~jfl~iflg.j~,g~. u]tn its execution by each party, this Agreement
shall beco(~binding ajj~J enforceable according to its provisions, If more than
one party~ perform an act by any provisions stated in this
Agreement, th8~~~Jé~ shall be jointly and severally liable and obligated for the
performance of tfl~W acts. The rights and obligations of each party named in
this Agreement shall bind and inure to the benefit of each party, respectively, and
the respective heirs, personal representatives, successors, and assigns of each
party.

14.6 City’s Right to Amend. Any provision herein to the contrary
notwithstanding, during the term of this Agreement, the City reserves the right at
any time to amend this Agreement in order to assure compliance with all City and
County of Honolulu, State of Hawaii and Federal statutes, laws, and regulations.
All such amendments shall be within the general scope of this Agreement. The
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City shall provide all such amendments in writing to Developer. Subject to
Section 4.28 of this Agreement, Developer agrees that it shall immediately take
any and all reasonable steps to comply with such amendments and not to
jeopardize this Agreement.

14.7 No Party Deemed Drafter. Each party to this Agreement
acknowledges and agrees that each party (a) is of equal bargaining strength; (b)
has actively participated in the negotiation and preparation of this Agreement; (c)
has consulted with its respective legal counsel and other professional advisors as
each party has deemed appropriate with respect to thi~Agreement; and (d)
agrees that neither party shall be deemed the drafteç4~IThis Agreement and,
therefore, no provision stated in this Agreement shaj~~~bonstrued against any
party as its drafter. 44IJ~’tk

14.8 Counterparts. This Agreement j~f~yTe exe~~~by the parties in
counterparts, and the counterparts execut~~7the parties t~R~~together shall
constitute a single agreement.

14.9 Business Days. If any dal aatesjjPrhis Agreeme’! fall on a
Saturday, Sunday, or legal hojjday obser~bJL~rthe City, State or federal
government, such date shall be

“parties” shall me~

initially are used in this
parentheses. Those

~ghout this Agreement,
y inappropriate in the context.

?an the City or Developer, and

If any party is prevented from performing its
obli ‘ent by any event not within the control of that
par , an act of God, natural disasters, civil unrest,
riots, )tions, tsunamis, floods, public enemy, acts of
terrorism in, revolution, act of foreign enemies, war, fire, nuclear
event, radii ny nuclear fuel or from any nuclear waste from the
combustion oN~~flrfuel, radioactive toxic explosive or other hazardous
properties of an9~j~losive assembly or nuclear component, an act or failure to
act of a governmenl entity (except on the part of the City if the City is claiming an
event of Force Majeure), unavailability of materials due to a national or local
strike, or actions by or against labor unions (each a event of “Force Maieure”),
such party shall not be in default in the performance of its obligations stated in
this Agreement; PROVIDED, HOWEVER, that any party delayed by such an
event shall request an extension of time to perform its obligations stated in this
Agreement by notifying the party to which it is obligated within ten (10) Business
Days following the event. If such written notice is provided, the time to perform
the obligations stated in this Agreement shall be extended by the number of

c~
Day.

14.10 Defined Terms.
Agreement are set off
designated terms
unless otherwise

14:
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calendar days of delay caused by the event. If the required notice is not given by
the delayed party, no time extension shall be granted.

14.12 Gender Number. The use of any gender shall include all genders
and the use of any number in reference to nouns and pronouns shall include the
singular or plural, as the context dictates.

14.13 Independent Contractor/Non-Agency. There is no partnership, joint
venture, employer and employee, master and servant or other agency
relationship between the City and Developer, including gq~rantors. The City is
not a developer of the Project or the operator and ~4tager of the Project.
Developer, inclusive of any person acting by, through4ftjder or for the benefit of
Developer such as, for example, any real estate4 gy manager, shall not
represent or hold itself out as being a partner, joirqeTitur~pipIoyee, servant or
agent of the City. Developer, inclusive of any~fron acting ~~ghrough, under or
for the benefit of Developer, does not h~~~he authority 1W~hjpd, act for or
represent the City in any respect. 4dP~ “11%

14.14 Integration. This Agreeme~ Ihptaj4JT~ of the provI~ns of the
agreements between the parties pertaining1~J!ubject matter stated in this
Agreement, except as otherwiseiRo~aded hereM~1iEach party acknowledges that
no person or entity made any 01 ition on which a party has
relied as a basis to enter into thE vs Agreement which is
not included as a provisjq~Jn it.

le event of any controversy, claim or
out of or relating to this Agreement,

!r from the non-prevailing party

Concurrently with the execution and recordation of
ds Agreement shall be executed by the parties
mwledged by a Notary Public, and recorded in
te of Hawaii and/or filed with the Office of the

nd Court of the State of Hawaii, as applicable.

14.17 iird Parties. The execution and delivery of this
Agreement shallllytonfer rights on any person or entity except the parties or
obligate the party to any person or entity except the other party.

14.18 Notices. Any notice required or permitted by the provisions of this
Agreement to be given by a party to any other party, shall be in writing and either
shall be delivered personally or mailed postage prepaid by certified mail, return
receipt requested, to the other party at the address and to the person designated
by each party as follows:

14.15
dispute betwe
the prevailing p~
reasonable

th’
with
the B
Assistani

and costs.
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If to the City:

CITY AND COUNTY OF HONOLULU
Office of Strategic Development
530 S. King Street, Room 306
Honolulu, Hawaii 96813
Attention: Strategic Development Officer

With a copy to:

With a copy to:

HalewaPolu Senior Residences
Development Agreement

14.! :ies. Each party named in this
Agreement ntly undertake the acts necessary to consummate the
transaction con~~~d by this Agreement. Each party shall use its best efforts
to consummate th~Wansaction contemplated by this Agreement.

14.21 Severability. If any provision stated in this Agreement subsequently
is determined to be invalid, illegal, or unenforceable, that determination shall not
affect the validity, legality, or enforceability of the remaining provisions stated in
this Agreement unless that effect is made impossible by the absence of the
omitted provision.

The Department of the Corporation Counsel
530 S. King Street, Room 110
Honolulu, Hawaii 96813
Attn.: Corporation Counsel

If to Developer:

Halewarolu Senior Development,
737 Bishop Street, Suite 1520
Honolulu, Hawaii 96813
Attn.: Ms. Monika Mord;

Ms. Karen Seddon,

Settle M~
900 Fort
Honolulu,
Al

headings of articles, sections and paragraphs in
nvenience only and shall not be considered in
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14.22 Successors and Assigns. This Agreement shall be binding upon
and shall inure to the benefit of the respective successors and assigns of the
parties hereto (as permitted pursuant to the provisions of this Agreement).

14.23 Survival. The following provisions shall survive the expiration or
earlier termination of this Agreement: 4.9 (Existing Tenants), 4.12.5 (Impact on
Waters), 4.12.12 (Chapter 104, HRS), 4.14 (Publicity and Project Signage), 4.19
(Observation of Laws, Ordinances and Regulations), 4.22 (Notice of Claims),
4.24 (Hazardous Materials), 4.26 (Compliance with CDBG Regulations), 8.3
(Submittals to the City Upon Completion of Construction),J.1 (Indemnity), 9.2.9
(Failure to Maintain Insurance).

___________________ to the14.24 Time is of the Essence. Time is oft
performance of the parties’ obligations under this
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IN WITNESS WHEREOF, the City and Developer have executed this
Agreement as of the Effective Date.

THE CITY:

APPROVED AS TO CONTENT: CITYAND COUNTY OF HONOLULU

u’olu-Michaels, LLC, a
awaii limited liability company,

Managing Member

Director
Department of Community Services

APPROVED AS TO FORM
AND LEGALITY:

Deputy Corporation Counsel

OLU SENIOR
NT, LLC,

liability company

By ______

Name:
Its

LI DescriptionExhibit A:
Exhibit B:
Exhibit C:
Exhibit D:
Exhibit E:
Exhibit F:
Exhibit C:

Lease
Development Schedule
Budget
City’s Sexual Harassment Policy
Surety Performance and Payment Bond
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STATE OF HAWAII
) ss.

CITY AND COUNTY OF HONOLULU

On this _______ day of ___________________, 20, before me appeared
____________________________ to me personally known, who, being by me
duly sworn, did say that ____ is the ______________________ of
________________________ that instrument was signed~n behalf of the City
and County of Honolulu by authority of its Cityj~tincil and the said

acknowledged the instrumedLIf~ be the free act of said
the City and County of Honolulu.

Notary Public, State of Hawaii

April 4,2016 49



1-lalewarolu Senior Residences
Development Agreement

STATE OF NEW JERSEY
SS

COUNTY OF

On this _____ day of ________________, 20_, before me
personally appeared ______________________, to me personally known, who,
being by me duly sworn or affirmed, did say and acknowledge that such person
executed the foregoing instrument as the free act and deq~ of such person, and
if applicable in the capacity shown, having been duly autt~t~2ed to execute such
instrument in such capacity

April 4,2016 50



EXHIBIT A
Property Legal Description
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All of that certain parcel of land (being portion(s) of the land(s) described
in and covered by Royal Patent Number 6677, Land Commission Award Number
11082 to Kaukoke, Royal Patent Number 1081, Land Commission Award
Number 2938, Apana I to Huanu no Lahilahi and Royal Patent Number 144,
Land Commission Award Number 141, Apana 3 to Makahopu) situate, lying and
being on the southeast side of River Street at Honolulu, City and County of
Honolulu, State of Hawah, being LOT 2, BLOCK D of he “QUEEN EMMA
PROJECT, T. H. R-1”, and thus bounded and described~

Beginning at an “->“ on sidewalk at the no of this parcel of land,
being also the west corner of Lot 3 and on the 5 ast of River Street, the
coordinates of said point of beginning rred to ~ rnment Survey
Triangulation Station “PUNCHBOWL” bein 2.21 feet north 3567.50 feet
west, thence running by azimuths meas lockwise from true

1. 321° 40’ 30’ 186.77 feet alo ong the remainder of R. P.
6677, L. C. Aw. 11082 to KaukQ1c~ and R. P. , L. C. Aw. 2938, Apana ito
Huanu no Lahilahi to a pipe;

the remainder of R. P.
pipe;

ng Lot 1, along the remainders of R.
no Lahilahi and R. P. 144, L. C. Aw.

ie southeait side of River Street, on a curve to the
the chord azimuth and distance being 208° 151’
lewalk;

14.68 feet along same to the point of beginning and
5 square feet, more or less.

SHANGHAI INVESTMENT COMPANY, INC., a
Hawaii corporation

CITY AND COUNTY OF HONOLULU, a
municipal corporation of the State of Hawaii

DATED
RECORDED

July 6, 1992
Document No. 92-108546

199.022. 51° 40’ 30”
1081, L. C. Aw. 2938,

3. 14
P. 1051, L. C.
141, Apana 3to

left

ilk;

5.
containing

BEING

GRANTOR

ISES ACQUIRED BY DEED

GRANTEE
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Property Map
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EXHIBIT C

Form of Lease

November 6, 2015
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CITYAND CQUNTYOF HONOLULU
a municipal corporation of the State of Hawaii

“Les~ór”

- and.~

HALEWAItOLU SENLOR DEVELOPMENT, LLC,
a Hawaii limited liability company

-- - “Lessee”
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LEASE

This LEASE (this “Lease’) is made and entered into as of ________________________ 2Q
(the “Commencement Date’), between the CITY AND COUNTY OF HONOLULU, a municipal
corporation of the State of Hawaii (“Lessor’), and HALEWAI’OLU SENIOR DEVELOPMENT, LLC,
a Hawaii limited liability company (‘Lessee”).

For good and valuable consideration, the sufficiency of which is hereby acknowledged, Lessor~
hereby leases to Lessee, and Lessee hereby accepts and leases frorn:Lèthor upon the terms and
conditions set forth in this Lease and all Exhibits attached hereto, theJ~remises defined in Section 2.1
below.

ARTICLE 1:
DEFINITIONS

The following definitions apply in this Lease:

“Additional Rent” has the meaning set forth in Section5.1.óffhis Lease.

“Affiliate” of any specified Person means any other PerèohOontrolling or Controlled by or under
common Control with such specified Person. ~‘$fUliated’ shall have thecorrelative meaning.

“Affordable Rent” has the meaning set forth in Section 18.1.3 of this Lease.

“Affordable Rental Housing Area” means the gross square foot area of the entire Premises,
excluding the Community CenterArea and Commerbiàl Area.

“Application” means any agreement, appliöation, certificate, document, or submission (or
amendment of any of the foregoing) (a) necessary or appropriate for any Construction this Lease allows,
including any application for:*any building permit, certificate of occupancy, utility service or hookup,
easement, covenant, condition, restriction, sut’division, or such other instrument as Lessee may from time
to time reasonably request for such Construction, (b) to allow Lessee to obtain any abatement deferral
or other benefit otherwise available for Real Estate T~es (a) to enable Lessee from time to time to seek
any Approval or to use and operate the Premises in accordance with this Lease, or (d) otherwise
reasorlably necessary and appropriate to permit Lessee to realize the benefits of the Premises under this
Lease. •

“Appr6vais’ means any.:and all licenses, permits (including building, demolition, alteration, use,
and special perñi~~:approvaiá~ consents, certificates (including certificate(s) of occupancy), rulings,
variances, authorizations, or amendments to any of the foregoing as shall be necessary or appropnate
under any Law to corñrhér~qe, perform, or complete any Construction, use, occupancy, maintenance, or
operation of the Premises:

“Bankruptcy Law” means Title 11, United States Code, and any other or sticcesscr state or
federal statute relating to assignment for the benefit of creditors, appointment of a receiver or trustee,
bankruptcy, composition, insolvency, moratorium, reorganization, or similar matters.

“Bankruptcy Proceeding” means any proceeding, whether voluntary or involuntary, under any
Bankruptcy Law.
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‘Base Rent” has the meaning set forth in Section 4.1 of this Lease.

‘BID” means any business improvement district or similar district or program, proposed or actual,
that includes, may include, or affects any Premises.

“Building Equipment’ means all fixtures incorporated in the Premises owned by Lessor or
Lessee and used, useful, or necessary to operate the Improvements (including boilers; compactors;
compressors; conduits; ducts; elevators; engines; equipment; escalators; fittings; heating, ventilating and
air conditioning systems; utility systems; machinery; and pipes) as opposed to operating any business in
the Improvements. .

‘Business Day” means all days except for Saturdays, Sunda~&.ãhd le~al holidays obseived by
the State County or the federal government If a due date determined uncier this Agreement falls on a
Saturday, Sunday or an official State, County or federal holiday, such due d~têwill be deemed to be the
next Business Day. .* :. -.

‘Casualty means any damage or destruction of~äny kind or nature, ordina~yqr extraordinary,
foreseen or unforeseen, affecting any or all Improvernehts[ whether or not insured or in~urable.

‘Casualty Termination” means a termination of thi~çe~se because of a Subetantial Casualty,
when and as this Lease expressly allows such a termination.

“Certifying Party” has the meaning set forth in Section 251 of this Lease

“CFR” means the United States Code of Federal Regulations, as may be amended from time to
time. 7

“Chinatown” means roughly the neighborhood in which the Project is located

“Chinatown .Cthracter” rt~àns the general history, character and cultural heritage of
Chinatown.

“Chinatown Special District” means that certain district defined as the ‘Chinatown Special
District in tne LUC

“Commercial Area” means the gross square footage underlying the retail ahop space located on
the ground floor of the Premises

“Commercial Subleases” has the meaning set forth in Section 18 2 1 of this Lease

“Comnieróiaijenants’Thas the meaning set forth in Section 18.2.1 of this Lease.

“Commencement Date” has the meaning set forth in the opening paragraph of this Lease.

“Community Center” has the meaning set forth in Section 6.1.4 of this Lease.

“Community Center Area” means the gross square footage underlying the Community Center
located on the ground floor of the Premises.

“Completion of the Project” means the date when the applicable Government agency issues a
temporary or permanent ‘certificate of occupancy’ for the Project.
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“Condemnation’ means any temporary or permanent taking of (or of the right to use or occupy)
all or any portion of the Premises by condemnation, eminent domain or any similar proceeding.

“Condemnation Award” means any award(s) paid or payable (whether or not in a separate
award) to either party or its mortgagee after the Commencement Date because of or as compensation for
any Condemnation, including: (a) any award made for any improvements that are the subject of the
Condemnation, (b) the full amount paid or payable by the condemning authority for the estate that is the
subject of the Condemnation, as determined in Condemnation (c) any interest on such award and
(d) any other sums payable on account of such Condemnation, including fpr any prepayment premium
under any mortgage. .

“Condemnation Effective Date” means, for any Condem riatior, the first date when the
condemning authority has acquired title to, or possession of, any ~óiktion~6fthe Premises subject to the
Condemnation.

Construction” means any alteration, construction, demolition development, expansion
reconstruction redevelopment, repair Restoration, or other work affecting any Improvements, including
new construotion and replacements. Construction consi~t$of Minor i~onstruction and Maj~..Construction.

“Consumer Price Index” means the index published byth&United States Department of Labor,
Bureau of Labor Statistics, and now known as the Consurherprice Index for All Urban Consumers
(1982-84 = 100), U.S. City average, All ltem~(pr such comparable ~r.~iex as may be utilized in substitution
for or as the successor to the stated index). i(i.vch index is not publi&~d by the United States Bureau of
Labor Statistics or successor agency thereot at any time during the Term then the most closely
comparable statistics on the purchasing power of the consumer dollar as published by a responsible
financial authority and selected by Lessor shall be utilized in lieu of such index

“Contest” has the meaning set forth in Section 111 of this Lease

“Contest Conditions” has the meaning set forth in Section 111 of this Lease

“Contest Security” has the meaning set forth in Section 111 1 of this Lease

‘Control” means possession of the power to direct or cause the direotion of the management and
policies of such Person, whether by ownership of Equity Interests or by written management authority

County” means the City and County of Honolulu

“Default’ means any Monetary Default or Nonmonetary Default

“Default Interest” meai7~ interest at an annual rate equal to the lesser of: (a) the Prime Rate plus
four percent (4%) pe?áhflurn~.:àt (b) the Usury Limit

“Depository” means a bank or trust company mutually designated by Lessor and Lessee, which
is qualified under the Lawa of the State and having its principal office in Honolulu, Hawai’i.

“Development Agreement” means that certain Development Agreement dated
by and between Lessor and Lessee, approved by the Honolulu City Council via

Resolution No. ____________________
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“Easements” has the meaning set forth in Section 14.4.1 of this Lease.

“Environmental Law(s)” means any Law regarding the following at, in, under, above, or upon the
Premises: (a) air, environmental, ground water, or soil conditions; or (b) clean-up, disposal, generation,
storage, release, transportation, or use of, or liability or standards of conduct concerning, Hazardous
Substances.

“Equipment Lien” means any security interest, financing lease, personal property len,
conditional sales agreement, chattel mortgage, security agreement, title retQntion arrangement or any
similar arrangement (including any related financing statement) for Lessee~äb~uisition or leasing of any
Financed FF&E used in the Premises that is leased, purchased under conditional sale or installment sale
arrangements encumbered by a secunty interest or used under a license, provided that each Equipment
Lien encumbers or otherwise relates only to the Financed FF&E for which such secured party provides
bona tide purchase-money financing or a bona fide equipment !ea~è, after thecommencement Date. A
Leasehold Mortgage is not an Equipment Lien. - I

“Equity Interest’ means all or any part of any.e~uity or ownership interést(~)•. (whether stock,
partnership interest beneficial interest in a trust, membership interest or other interest of an ownership or
equity nature) in any Person.

“Escalation Period” has the meaning set forth in Sectiñft:4.2 of this Lease.

“Event of Default” means those~certain é~hts of default described in Section
221 of the Lease including without limitation a Monetary Default and a Nonmonetary Default

“Excise Tax” has the meaning set forth in Section 57 of this Lease

Expiration Date means the date when this Lease terminates or expires in accordance with its
terms, whether on the SOhèduled E$~piration Date,by Lessor’s exercise of remedies for an Event of
Default, or otherwise.

“Federal and Stat&Affordabie:.Kousing Reqüiiements” means any and all federal and state
statutory, executive order and regulatory requirements applicable to any residential units on the Premises
as such requirements now exist or as they may be amended from time to time, including, but not limited
to, the Housing Act of 1937 as amended (42 usc §1437 et seq), or its successor the HOME Program,
all requirements of law relating to any multi family revenue bonds authonzed in connection with the
financing of Lessee’s acquisition of the Lease, the Tax Credit Requirements (as defined below) and any
other housing assistance program funded insured, or operated by HUD or the State

Pee Estate’ means Lessor’s fee estate in the Premises including Lessors reversionary interest
in the Premises aft&.tbe Expiraflon Date.

“FF&E” meaniali iriovable furniture, furnishings, equipment, and personal property of Lessee or
anyone claiming throughLessee (excluding Building Equipment) that may be removed without material
damage to the Premises and without adversely affecting: (a) the structural integrity of the Premises;
(b) any electrical, plumbing, mechanical, or other system in the Premises; (c) the present or future
operation of any such system; or (d) the present or future provision of any utility service to the Premises.
FF&E includes items such as factory equipment, furniture, movable equipment, telephone,
telecommunications and facsimile transmission equipment, point of sale equipment, televisions, radios,
network racks, and computer systems and peripherals.
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“Financed FF&E” means any FF&E subject to an Equipment Lien in favor of a lessor or lender
that: (a) is not an Affiliate of Lessee, and (b) actually provides bone fio’e financing or a bone fide
equipment lease after the Commencement Date for Lessees acquisition or use of such FF&E.

“Fixed Term” has the meaning set forth in section 4.1 of this Lease.

‘Government’ means each and every governmental agency, authority, bureau, department,
quasi-governmental body, or other entity or instrumentality having or claiming jurisdiction over the
Premises (or any activity this Lease allows), including the United States government, the State and
County governments and their subdivisions and municipalities, and all qt[ier applicable governmental
agencies, authorities, and divisions thereof.

‘Hazardous Substances” includes flammable substance~;.~ex~là~ives, radioactive materials,
asbestos asbestos-containing materials polychlorinated biphenyls, chemicals known to cause cancer or
reproductive toxicity, pollutants contaminants hazardous wastes medical wastes, toxic substances or
related materials explosives, petroleum and petroleum products, and any hazardous or “toxic’ matenal,
substance or waste that is defined by those or similar terms or is regulated as such under any Law,
including any material, substance or waste that is (a) defined as a “hazardous substance” under
Section 311 of the Water Pollution Control Act (33 U~SC. §13i7)~ as amended; (b~defined as a
“hazardous waste” under Section 1004 of the Resource Cdnsthàtioh and Recovery Act of 1976,
42 U.S.C. §6901, at seq., as amended; (c) defined as a “hazardous substance” or “hazardous waste”
under Section 101 of the Comprehensive Environmental Respch~e,~.Compensation and Liability Act of
1980, as amended by the Superfund Reauthorization Act of 1986 42 U SC §9601 at seq or any
so-called superfund or “superlien law, (d) defined as a ‘pollutant’ or ‘contaminant” under 42 U S C A
§9601(33), (e) defined as “hazardous waste” under 40 CF R Part 260, (fl defined as a “hazardous
chemical under 29 C FR Part 1910 or (g) subject to any other Law regulating relating to or imposing
obligations, liability or standards of conduct concerning protection of human health, plant life, animal life,
natural resources property or the enjoyment of life or property free from the presence in the environment
of any solid, liquid, gas,-~ódor or:.arly form of energy from whatever source. The term “Hazardous
Substances” for purposes.of this Leàséshall also include any mold, fungus or spores, whether or not the
same is defined listed or otherwise classified as a hazardous substance under any Environmental
Laws, if such mold, fungus or spores may pose a nsk to human health or the environment or negatively
impact the value of the Premises

‘Hazardous Substances Discharge” means any deposit, discharge, generation, release, or spill
of Hazardous Substances that occurs at or trom the Premises, or into the Land or that arises at any time
from the use, occupancy or operation of the Premises or any activities conducted therein or any adjacent
or nearby real property, or resulting from seepage, leakage or other transmission of Hazardous
Substances f?Oifl other real property to the Land, whether or not caused by a party to this Lease and
whether occurrin~Øefore or aftefthe Commencement Date.

“Historic Items” has the meaning set forth in Section 26 2 1 of this Lease

“Housing Act” bièans the Housing Act of 1937, as may be amended from time to time.

“HRS” means the Hawaii Revised Statutes, as may be amended from time to time.

“Ht~” means the United States Department of Housing and Urban Development.

“Immaterial Loss” means a Casualty or Condemnation where the Loss Proceeds or the
Condemnation Award, respectively, is less than $500,000.
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“Improvements” means all buildings structures, and other improvements and appurtenances
located on the Land.

“Indemnify” means where this Lease states that any lndernnitor shall “Indemnmj’ any
Indemnitee from, against, or for a particular matter (the “Indemnified Risk”), that the Indemnitor shall
indemnify the Indemnitee and defend and hold the lridemriitee harmless from and against any and all
loss, cost, claims, liability, penalties, judgments, damages, and other injury, detriment or expense
(including Legal Costs, interest and penalties) that the Indemnitee suffers or incurs: (a) from, as a result
of, or on account of the Indemnified Risk; or (b) in enforcing the lndemnitors indemnity. Indemnitor’s
counsel shall be subject to Indemnitee’s approval, not to be unreasonably withheld Any counsel
satisfactory to Indemnitor’s insurance carrier shall be automatically deemp&satisfaatory.

“Indeninitee” means any party entitled to be Indemnified, ündéi~fhis Lease and its agents,
directors, employees, Equity Interest holders, mortgagees, and offibers.

“Indemnitor” means a party that agrees to lndemnifyány dther Person.

“Institutional Lender” means a state or fedirãlly chartered savings bank1 aa\itngs and loan
association, credit union commercial bank or trust company or a foreign banking institution (in each case
whether acting individually or in a fiduciary or representativd(suqh:aian agency) capacity); an insurance
company organized and existing under the Laws of the UnitédStates or any state thereof or a foreign
insurance company (in each case whether a~~pting individually or in a:fjduciary or representative (such as
an agency) capacity), an institutional investor such as a publicly held real estate investment trust an
entity tnat qualifies as a REMIC under the Internal Revenue Code a syndicator or other entity in the
business of low-income housing tax credit investment, or other public or private investment entity (in each
case whether acting as principal or agent) which at the date hereof or in the future is involved in the
business of investing in real estate assets secunty interests or private activity bonds, a brokerage or
investment banking organization (in each case whether acting individually or in a fiduciary or
representative (such as an agency) capacity), an employees welfare benefit pension or retirement fund
any entity the liabilities of which are insured by a governmental agency or any combination of Institutional
Lenders or a government-sponsored enterprise, such as the Federal National Mortgage Association
(Fannie Mae) or the Federal::Home Ldan Mprtgage Corporation (Freddie Mac); provided, however, that
each of the entities above shall qualify as an Institutional Lender only if (at the time it becomes an
Institutional Lender) it shall not be an Affiliate of Lessee

‘Insubstantial Condemnation’ means any Condemnation except a Substantial Condemnation
a Temp&ary. Condemnation, o’~an lmmat&ial Loss.

“Land” has the meanirj~flet forth in Section 2.1 of this Lease.

“Land Court” means the Office of the Assistant Registrar of the Land court of the State of
Hawaii. . .

“Law” or “Laws~ means all laws, ordinances, requirements, orders, proclamations, directives,
rules, and regulations of any Government affecting the Premises, this Lease, or any Construction in any
way, including any use, maintenance, taxation, operation, or occupancy of, or environmental conditions
affecting, the Premises, or relating to any Real Estate Taxes, or otherwise relating to this Lease or any
party’s rights and remedies under this Lease, or any Transfer of any of the foregoing, whether in force at
the Commencement Date or passed, enacted, or imposed at some later time, and as may be amended
from time to time.
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“Lease” means this Lease, together with the exhibits attached hereto, as the same may be
amended from time to time.

“Lease-Related Documents” has the meaning set forth in Section 27.1 of this Lease.

“Leasehold Estate” means Lessee’s leasehold estate, and all of Lessee’s rights and prMleges
under this Lease, upon and subject to all the terms and conditions of this Lease, and any direct or indirect
interest in such leasehold estate.

“Leasehold Mortgage” means any first or second mortgage, d~:od:of. trust or other security
instrument (a) that encumbers the Leasehold Estate or any interest in th~;Lèasehold Estate; (b) a copy of
which (whether recorded or unrecorded) is promptly after execution delivered to Lessor with a
certification by Leasehold Mortgagee that the copy is accurate and stating Leasehold Mortgagee s name
and Notice address; and (c) That is held by a Leasehold Mortgageé~ hat is an !ñ~titutional Lender, subject
to the jurisdiction of the courts of the State of Hawaii. .,

‘Leasehold Mortgagee” means the holder of anfLeasehold Mortgage andJts.successors and
assigns. ..

“Legal Costs” of any Person means all reasonablêc ~ts•~ahd expenses such Person incurs in
any legal proceeding (or other matter for which such Person i& entitled to be reimbursed for its Legal
Costs), including reasonable attorneys’ fees,., court costs, and e~pèRses, and in or as a result of any
Bankruptcy Proceeding.

“Lessee” means Halewai’olu Senior Development, LLC a Hawaii limited liability company

‘Lessor’ initially means the City and County of Honolulu, a municipal corporation of the State of
Hawaii After every transfer of the Fee Estate made in accordance with Article 15 Lessor’ means only
the owner(s) of the Fee E~tite at the’tiine in questiori.

“Liability lnsuráñcW’. rnean&:bommercial genera!, liability insurance against claims for personal
injury death or property damage occurnng upon, in, or about the Prenitses or adjoining sidewalks,
providing coverage limits (and subject to increases) as provided in Article 12

“Loss” means any Casualty or Condemnation

‘Loss Proceeds’ means Property Insurance Proceeds and/or Condemnation Award(s)

“LUO” means the County’s Land Use Ordinance codified in Chapter 21 of the ROH

“Major Cofl$t,iuction”.mthans any Construction that is reasonably anticipated to cost in excess of
$1 000 000 (which amount shall be increased in proportion to the percentage increase if any, in the
Consumer Price Index sinbè the Commencement Date).

“Market Value” of the Fee Estate or the Leasehold Estate means, as of any date of
determination, the present fair market value of such estate (including the fair market value of the rights of
the holder of such estate in and to any Improvements) as of such date, considered: (a) as if no Loss had
occurred; (b) without adjusting for any expectation of any Loss; (c) as if the Leasehold Estate had not
been terminated; (d) taking into account the benefits and burdens of this Lease (including, without
limitation, all cash flows and revenues, including developer fees, accruing to or reasonably anticipated to
accrue to the holder of the Leasehold Estate), the remaining Term, all Permitted Exceptions, and all other
matters affecting such estate and its valuation; and (e) discounting to present value all the obligations and
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benefits associated with such estate (including, in the case of the Fee Estate, the Rent and Lessors
reversion). The Market Value shall be determined as if the Term were to continue until the Scheduled
Expiration Date, and shall be determined independently of, and without regard to, any valuation
established in a Condemnation.

‘Minor Construction” means any Construction that Lessee elects in its discretion, or this Lease
requires Lessee, to undertake from time to time, except Major Construction.

‘Modification” means any abandonment, amendment, cancellation, discharge, extension,
modification, rejection, renewal, replacement, restatement3 substituUoit7: supplement, surrender,
termination, or waiver of a specified agreement or document, or of any, Qf its terms or provisions, or the
acceptance of any cancellation, rejection, surrender, or termination f~sOch agreement, document, or
terms.

“Modiñj’ means agree to, cause, make, or permit any Modifidation,

‘Monetary Default” means Lessees failure to pay any Rent or other money (including Real
Estate Taxes and insurance premiums) when and as this Lease or the Development Agreement requires

“Nonmonetary Default’ means Lessee’s: (a) failur&to corliply with any affirmative or negative
covenant or obligation in this Lease or in the Development A~éement, except a Monetary Default; or
(b) breach of any representation or warranty. (as of the date madddr~deemed made).

Notice means any consent, demand, designation, election notice, or request relating to this
Lease, including any Notice of Default Notices shall be delivered, and shall become effective, only in
accordance with Article 24.

“Notice of Defaultnaaris~any Notice olairhhj~ or giving Notice of a Default or alleged Default.

“Notice to Proceed” means that certain not!ce which permits Lessee to commence with the
Construction of the Project in accordance with Article 7 of the Development Agreement

Notify means give a Notice

Permitted Exceptions’ means (a) the recorded title excaptions affecting the Fee Estate and
prior to this Lease as of the Commencement Date, listed as exceptions in Lessees leasehold policy of
title insurance for this Lease, (b) any Subleases existing as of the Commencement Date, (c) any title
exceptions (including new Subleases) caused by Lessee’s acts or omissions, consented to or requested
by Lessee or resulting from Lesse&s Default, (d) any Application made at Lessee’s request (e) any title
exceptions resulting from the exercise of the rights reserved to Lessor in this Lease, and (f) the additional
hiatters, if any, listed’in ExhibitS attached hereto.

“Permitted Usés’~ rtieans the uses described in Section 6.1 of this Lease.

“Person” means any association, corporation, Governfrient, individual, joint venture, joint-stock
company, limited liability company, partnership, general or limited partnership, trust, unincorporated
organization, or other entity of any kind.

“Premises” has the meaning set forth in Section 2.1 of this Lease.

“Prima Rate” means the prime rate or equivalent “base” or “relèrence” rate for corporate loans
that is published in the Wall Street Journal as of the applicable date or, if such rate is no longer published,
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then a reasonably equivalent rate published by an authoritative third party mutually designated by Lessor
and Lessee. Notwithstanding anything to the contrary in this paragraph, the Prime Rate shall never
exceed the Usury Limit.

“Prohibited Lien” means any mechanic’s, vendor’s, laborer’s, or material suppliers statutory lien
or other similar lien arising from work, labor, services, equipment, or materials supplied, or claimed to
have been supplied, to Lessee (or anyone claiming through Lessee), if such lien attaches to the
Leasehold Estate or attaches (or may attach upon termination of this Lease) to the Fee Estate. An
Equipment Lien is not a Prohibited Lien.

“Project” means that certain affordable rental housing proje~t for sehiors, together with a
Community Center and other components, to be developed on the Lahd~änd more particularly described
in Article VI. ~

Property Insurance Proceeds” means net proceeds (after reasonable costs of adjustment and
collection including Legal Costs) of property insurance, when and as received by Lessor Lessee,
Depository or any mortgagee excluding proceeds of Lessee’s business interruption insurance in excess
of Rent . H ~

“Public Accommodations Laws” means all applicáblè~La~, inbluding, without lfrriitation, Title II
and Title Ill of the Americans with Disabilities Act of 1990 (the:’APA”), the ADA Accessibility Guidelines
promulgated by the Architectural and~ Transportation Bari1~r$. Compliance Board, the public
accommodations title of the Civil Rights Act of 1964 42 Usc § 2000a et seq, the Architectural Barriers
Act of 1966, 42 USC § 4151 et seq, as amended, Title V of the Rehabilitation Act of 1973 the Minimum
Guidelines and Requirements for Accessible Design, 36 CFR Part 1190 and the Uniform Federal
Accessibility Standards, and any similar Laws now or hereafter adopted, published or promulgated, as the
same are now in effect or may be hereafter modified amended or supplemented

‘Qualified Tenants” means tenants that meet the age and income requirements for a Residential
Rental Unit set forth inSEàtionG.1.1.

Real Estate Taxe? means all general and special real estate taxes (including taxes on FF&E,
sales taxes, use taxes, and the like), BID payments, assessments municipal water and sewer rents rates
and charges excises, levies, license and permit fees, fines, penalties and other governmental charges
and any interest or costs with respect thereto, general and special, ordinary and extraordinary foreseen
and unforeseen that before or during the Term and applicable to the Term, or any part of it, may be
assessed, levied, imposed upon or become due but only to the extent payable out of or in respect of or
charged with respect to or become a lien on, the Premises, or the sidewalks or streets located in front of
or adjoining the Premises, or any passageway or space in, over or under such sidewalk or street, or any
other appurtenances of the Premises or any FF&E, Building Equipment or other facility used in the
operation thereof or the rent or income received therefrom or any use or occupancy thereof ‘Real
Estate Taxes’ shall not however include any of the following, all of which Lessor shall pay before
delinquent or payable oijlyHwith a penalty; (a) any franchise, income, excess profits, estate, inheritance,
succession, transfer, git~ corporation, business, capital levy, or profits tax or license fee, of Lessor;
(b) any item listed in this paragraph that is levied, assessed, or imposed against the Premises during the
Term based on the recapture or reversal of any previous tax abatement or tax subsidy, or compensating
for any previous tax deferral or reduced assessment or valuation, or correcting a miscalculation or
misdetermination, relating to any period(s) before the Commencement Date; and (o) interest, penalties,
and other charges for subparts (a) and (b) aforesaid. If at any time during the Term the method of
taxation prevailing at the Commencement Date shall be altered so that any new tax, assessment, levy
(including any municipal, state or federal levy), imposition, or charge, or any part thereof, shall be
measured by or be based in whole or in part upon the Premises and imposed upon Lessor, then all such
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new taxes, assessments, levies Real Estate Taxes, or charges, or the part thereof to the extent that they
are so measured or based, shall be deemed to be included within the terni ‘Real Estate Taxes”.

“Rent” means the Base Rent, the Additional Rent, and any other amounts required to be paid by
Lessee to Lessor under the provisions of this Lease.

“Rent Commencement Date” has the meaning set forth in Section 4.4 of this Lease.

“Rental Period” has the meaning set forth in Section 4.2 of this Lease..

“Requesting Party” has the meaning set forth in Section 25.1 of this Lease.

“Residential Rental Units” means those residential re~if~1 öhit~ that are designated for
occupancy by persons age 62 and older who meet the income qualifibations sèt:iprth herein, and shall not
include the residential unit occupied by the resident staff person

Restoration’ means, after a Loss, the alteration, clearing rebuilding, reconstruction repair,
replacement, restoration, and safeguarding of the damaged or remaining Improvements, substantially
consistent with their condition before the Loss, subject to such Construction as Lessee shall perform in
conformity with this Lease, subject to any changes in Law that buidlimit the foregoing.

‘Restoration Funds” means any Loss Proceeds (and dékosits by Lessee) to be applied to
Restoration.

“Restore” means accomplish a Restcrãfion. ;

“RFP” means that certain Request for PropQsals issued by the Lessor on July 3, 2014 for the
development of the Premises

“ROR” means the Revised Ordinances of Honolulu as may be amended from time to time

“Scheduled Expiration Date” has the meaning set forth in Section 31 of this Lease

“SHPD” has the meaning set forth in Section 26 2 2 of this Lease

“State” means the State of Hawaii

“Sublease means for any portion of the Premises any (a) sublease (b) agreement or
arrangement (including a concession license management, or occupancy agreement) allowing any
Person to occupy, use or possess, (c) sub sublease or any further level of subletting, or (d) Modification
or assignment of clause (a) through clause (c) above

“Sublessee” mèàhs any Person entitled to occupy, use, or possess any premises under a
Sublease.

“Substantial Casualty” means a Casualty that (a) occurs less than five (5) years before the end
of the Term and renders the Premises, in Lessee’s reasonable judgment (with Leasehold Mortgagee’s
consent), not capable of being economically Restored, or (b) pursuant to Law, prevents the Premises
from being Restored to substantially the same condition, and for the same use, as before the Casualty.

“Substantial Condemnation” means any Condemnation that takes the entire Premises or so
much thereof that the remainder, in Lessee’s reasonable judgment (with Leasehold Mortgagee’s
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consent) is not capable of being Restored to an economically viable whole for the conduct of the
Permitted Use specified in Section 6.1.

‘Tax Credit Requirements” means any and all matters required by Section 42 of the Internal
Revenue Code of 1986 (26 U.S.C.), as amended (and the cognate provisions of the laws of the State)
and/or any applicable agreement or restrictions relating to the receipt of any federal or State low income
housing tax credits in connection with Lessee’s activities and obligations under this Lease, whether or not
such requirement is explicitly stated in Section 42 or regulations thereunder (or the applicable provisions
of the laws of the State and the regulations thereunder).

‘Temporary Condemnation” means a Condemnation of the righho use or occupy all or part of
the Premises for a temporary period of time. -

“Term” has the meaning set forth in Section 3.1 of this Lthsê.

“TaD Plan’” has the meaning set forth in Section 6.1:1 of this Lease.

“TOD Zone” means the area(s) designated for transit-oriented development as set forth in the
TCDPIan.

“Transfer~’ of any property means any of the following, :\%~ther by operation of law or otherwise,
whether voluntary or involuntary, and whetherdirect or indirect: (iy~py assignment, conveyance, grant,
hypothecation, mortgage, pledge sale or other transfer whether direct or indirect of all or any part of
such property or of any legal beneficial or equitable interest or estate in such property or any part of it
(including the grant of any easement lien or other encumbrance) or (b) any conversion exchange,
issuance, Modification reallocation, sale, or other transfer of any Equity Interest(s) in the owner of such
property by the holders of such Equity Interest(s) Except as provided below a transaction affecting
Equity Interests as referred to in clause (b) above shall be deemed a Transfer by Lessee even though
Lessee is not technically the transferor A ‘Transfer shall not, however, include any of the foregoing
(provided that the other party to this Lease has received Notice thereof) relating to any Equity Interest
(i) that constitutes a mere change in form of ownership with no material change in beneficial ownership
and constitutes a tax-free transaction under federal income tax law (u) to member(s) of the immediate
familyOes) of the transferor(s) or trusts for their benefit, or (Hi) to any Person that as of the
Commencement Date, holds an Equity Interest in the entity whose Equity Interest is being transferred In
addition to the foregoing, the trading of an Equity Interest in any entity whose capital stock is listed on a
nationally recognized stock exchange shall not constitute a Transfer

‘Unavoidable Delay’ means delay in performing any obligation under this Lease (except
payment of money) arising from or on account of any cause whatsoever beyond the obligor’s reasonable
control, despite such obligor’s reasonable dIligent efforts, including industry-wide strikes, labor troubles or
other union activities (but only to the extent such actions affect similar premises at that time and do not
result from an act or omission of the obligor), the obligor’s inability to obtain required labor or materials
after commercially reasbOable efforts to do so, litigation (unless caused by the obligor) including, without
limitation, injunctive or similar relief in connection with any litigation, Loss, accidents, Laws, governmental
preemption, war, riots, terrorism, contamination by radioactivity or Hazardous Materials (unless caused by
the obligor), fire, explosions, earthquakes, drought, tidal waves, floods, windstorms, natural disaster or
other acts of God. Unavoidable Delay shall exclude delay caused by the obligor’s financial condition,
illiquidity, or insolvency. Any obligor claiming Unavoidable Delay shall Notify the obligee: (a) within
ten (10) Business Days after such obligor knows of any such Unavoidable Delay; and (b) within five (5)
Business Days after such Unavoidable Delay ceases to exist. To be effective, any such Notice must
describe the Unavoidable Delay in reasonable detail. Where this Lease states that performance of any
obligation is subject to Unavoidable Delay(s) or words of similar import, such Unavoidable Delay(s) shall
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extend the time for such performance only by the number of days by which such Unavoidable Delay(s)
actually delayed such performance, plus a reasonable period of time thereafter to mobilize to commence
performance.

‘Use Restriction Period” has the meaning set forth in Section 16.1.5 of this Lease.

“Usury LImIt’ means the highest rate of interest, if any, that Law allows under the circumstances.

“Year” means a period of 365 days except in leap years, in whiohcase the period is 366 days.

ARTICLE 2:
PREMISES

2 1 Premises At the Commencement Date, Lessor owns the following real property (collectively the
“Premises~) (a) the land described in Exhibit A attached hereto (the Land), (b) the Improvements
existing thereon as of the Commencement Date, (c) the appurtenances and all the estate and rights of
Lessor in and to the Land; and (d) all Building Equipment attádh:edór appurtenant to any of the foregoing
existing as of the Commencement Date. This Lease is sUbj~.t to the encumbrances described in
Exhibit A tne Permitted Exceptions and any title exceptions resulting from the exercise of the rights
reserved to Lessor in This Lease

2 2 Acceptance in Existing Condition Except as otherwise provided in the Development
Agreement and this Lease, Lessee expressly acknowledges and agrees that Lessor has made no
representations or warranties whatsoever, whether express, imphed or statutory, with respect to the
Premises or any portion thereot and that Lessor shall not be obligated to provide or pay for any work or
services related to the Premises or the operation thereof Lessee acknowledges that Lessee has
inspected the Premises carefully, or has had the opportunity to inspect the Premises carefully, and except
as otherwise provided in the Development Agreement and this Lease accepts the Premises in “AS IS,
WHERE IS AND WITH ALL:FAULTS’;condition withduf warranty, guaranty, liability, or representation
whatsoever express or implied oral or wntten on the part of Lessor or any Person on behalf of Lessor
regarding the Premises or matters affecting the Premises, including the following

2 2 1 Physical Condition The physical condition of the Premises including the quality nature,
adequacy and physical condition of (a) the Land, including any systems, facilities, access, and/or
landscapiñ~(b)the air, soils, ~ebIogy, topography, drainage, and groundwater, (c) the suitability of the
Land for construction of any future Improvements or any activities or uses that Lessee may elect to
conduct on the Land, or (d) the compaction, stability or composition, erosion or other condition of the soil
or any fill or embahI~tient on the Land for building or any other purpose;

2.2.2 lmprovërnints. The quality, nature, adequacy and physical condition of any existing
Improvements including( without limitation, the structural elements, seismic safety, engineering
characteristics, foundation, roof, systems, infrastructure, facilities, appliances, appurtenances, access,
landscaping, and/or parking facilities;

2.2.3 litIe. The nature and extent of any recorded right of way, lease, possession, Lien,
encumbrance, license, reservation or other title condition of record as of the Commencement Date
affecting the Premises including, without limitation, the existence of any easements, rights of ways or
other rights across, to or in other properties that might burden and/or benefit the Premises; provided,
however, that Lessor represents and warrants to Lessee that it owns fee simple title to the Land and that
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no other party has any right or option to purchase the Land or the Leasehold Estate therein as of the
Commencement Date of this Lease.

2.2,4 Compliance. The development potential of the Premises and/or the zoning, land use, or
other legal status of the Land or Improvements or compliance with any public or private restrictions on the
use of the Land, as the same are in effect as of the Commencement Date or may be hereafter modified,
amended adopted, published, promulgated or supplemented, or the compliance of the Land or
Improvements with any applicable Laws;

2.2.5 Hazardous Substances. The presence or removal of~ Substances on, in,
under or about the Premises or any adjoining or neighboring property;

2 2 6 Economic Feasibility Economic conditions or projections, development potential market
data or other aspects of the economic feasibility of the Premises and/or the business Lessee intends to
conduct on the Premises,

2 2 7 Utilities The availability, existence, quality nature adequacy and physical condition of
utilities serving the Premises; .

2 2 8 Suitability The use, habitability, merchantability fitness suitability value or adequacy of
the Premises for any particular purpose (including, without lfrriitation, the Permitted Use specified in
Section 6.1);

2 2 9 Boundaries The boundanes of the Premises the location of any Improvements on the
Land and/or the existence of any encroachments. onto bi~f~qrn.any adjacéi5t lands;

2210 Access Access to the Premises, including from or through any particular route, and

2.2.11 Other Matters. Ansi matter whatsoever not referenced above that pertains to the
Premises. .: H:.

2.3 Release of Lessor*.j,.èsseed.h.behalf of itself1:its agents, directors, employees, Equity Interest
holders, mortgagees, and officers, hereby waives releases and forever discharges Lessor and its agents
directors employees and officers of and from any and all claims, actions causes of actions, demands,
rights, damages costa expenses or compensation whatsoever, direct or indirect, known or unknown,
foreseen or unforeseen Which Lessee or any its agents directors employees, Equity Interest holders,
mortgagees or officers now have or which may arise in the future on account of or in any way related to or
in connection with any past, present or future aspect, feature, characteristic or condition of the Premises
of the nature arid type specified in Section 221 through Section 2210, provided however, that this
release shall not cover, pertain to, or deem to release any claim of Lessee against Lessor for breach of
this Lease or the Dielopment.~reement.

ARTICLES:
TERM

3.1 Term. The terms and provisions of this Lease shall be effective as of the Commencement Date.
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The term of this Lease (the “Term”) shall be approximately sixty-five (65)1 years commencing on the
Commencement Date and terminating at 11;59 p.m. on ___________ 20_ (the “Scheduled Expiration
Date”), unless terminated sooner in accordance with this Lease.

3.2 Delivery of Possession. Lessor shall deliver the Premises to Lessee on the Commencement
Date.

3.3 No Option to Extend; No Renewal. Lessee shall have no right to extend or renew the Term.
Upon expiration or earlier termination of this Lease, Lessor shall have no qbligation to extend or renew
this Lease, or to enter into a new lease with Lessee.

ARTICLE 4:
RENT

41 Fixed Term The net annual rent for the Premises C’Base Rent) for the first 30 years of the
Term (the “Fixed Term’) shall be equal to $1614.00, based on the following;

Annual Amount

Affordable Rental Housing Area $ 0

:$hu180 (approx. $0r11. per gross square foot)
$ 434 (approx $022 per gross square foot)

4 2 Escalation Period Annual Base Rent for each of the following periods (each a “Rental Period)
() 2Yew 31 through 40, (n) Year 41 through Year 50, (iii) Year 51 through Year 60 (iv) Year 61 through
65 (all of such Rental Periods being collectively called the Escalation Period”) shall be equal to the
following; ~. . .

Rental Period

Year3l through 40

Year 41 through 50

Year 51 through 60

3

Year 6.i~through 65 $2,792.70

4.3 No Offsets. Lessea.shall pay all Rent without offset, defense, claim, counterclaim, reduction, or
deduction of any kind wbàftdever.

Note: Prior to the execution of the Lease, the parties may, by mutual agreement, provide Lessee the right to have an extended
Term, for a period not to exceed seventy-five (75) years in total, if such extended Term is prescribed by the requirements of
Tenant’s Institutional Lenders, whereupon this Lease shall be revised accordingly before itis submitted to Council for approval.

if the Tern, is extended to up to 75 years, the rental period would be adjusted accordingly.
Note: if the Term is extended to 75 years, the rental period would be adjusted accordingly and for any period between 70 and 75

years, Urn Base Rent would be equal to $3,071.97.

Area

Community Center Area

Commercial Area

Base Rent

$209820

$2,308.02

$2,538.82
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4.4 Pavnient Generally. Lessee shall commence payment of Rent on the 1Si day of the 2~
calendar month following the Completion of the Project (“Rent Commencement Date”) and thereafter,
such Rent shall be paid annually in advance on the first day of each Year for which such Rent accrues
under this Lease. lithe Rent Commencement Date falls on a day other than the first day of the Year, then
the Rent for the first fractional year shall be computed on a daily basis from the Rent Commencement
Date to the end of the Year and shall be paid accordingly. Lessee shall have the right, but not the
obligation to prepay Base Rent for all or a portion of the Fixed Term or any Rental Period, in advance.

I ARTICLES;
ADDITIONAL PAYMENTS BY LESSEE; REAL ESTAtE TAXES

5.1 Net Lease. This Lease shall constitute an absoIuteiy~net”ie~äs.?. Lessee shall pay as
“Additional Rent” and discharge before failure to pay creates a material risk of forfeiture or penalty
each and every tern of expense, of every kind and nature whatsoever1 related to or arising From the
Premises or by reason of or in any manner connected with or arising from the leasing, operation,
management, maintenance repair, use or occupancy of, or permitted Construction affecting the
Premises Notwithstanding anything to the contrary in this Lease Lessee need not pay, Lessee may
offset against Rent any sums paid by Lessee on account of, and Lessor shall Indemnify Lessee against
payment of, the following items payable, accrued, or incurred by Lessor (a) depreciation amortization,
brokerage commissions, financing or refinancing costs, management fees or leasing expenses for the
Fee Estate; (b) consulting, overhead, accounting, tax preparation,. ther professional fees, legal and staff
costs and other costs incidental to Lessors ownership of the Fee Estate and administration and
monitoring of this Lease including such costs Lessor incurs in reviewing anything Lessee delivers under
this Lease or determining whether Lessee is in compliance with this Lease, except where this Lease
expressly provides ctherwise, (c) any costs or expenses that Lessor incurs in or for any litigation, except
to the extent that this Lease requires Lessee to pay such costs or expenses, (d) any insurance premiums
utilities operating expenses, or other costs related to the Premises that accrued before the
Commencement Date, (e) any sums payable by Lessor under this Lease or expressly excluded from the
definition of Real EstatØ~Taxes; and~r):alI other cost&or expenses that, by their nature, are personal to
Lessor or Lessor’s ownership of the Fee Estate

5 2 Real Estate Taxes Lessee shall pay and discharge all Real Estate Taxes, if any, payable or
accruing for all periods w~thin the Term before failure to pay creates a material risk to Lessor of forfeiture
or penalty subject however to Lessees right of Contest as this Lease expressly provides Lessee shall
also pay all interest and penalties any Government assesses for late payment of any Real Estate Taxes
Lessee shall within a reasonable time after Notice from Lessor give Lessor reasonable proof that Lessee
has paid any Real Estate Taxes that this Lease requires Lessee to pay Lessee shall have the sole right
and authontyto contest Real Estate Taxes, in compliance with the Contest Conditions Lessee shall also
have the nght to apply for any applicable exemption from Real Estate Taxes applicable to the Premises

5.3 Assessmeñftin Instéllments. To the extent allowed by Law, Lessee may apply to have any
assessment payable in1hs,t~llhients. Upon approval of such application, Lessee shall pay and discharge
only such installments as.béccme due and payable during the Term.

5.4 BID Decisions. If any proposal is made to. include the Premises in any BID applicable to the
Term (or to Modify the terms of any BID, including the amount or calculation of any required payments or
assesements) and the owner of the Premises is entitled to vote in favor of or against such proposal, then
Lessee shall decide how to vote, the parties shall cooperate to effectuate such decision, and Lessee shall
have full power to represent the Premises in all matters regarding the BID applicable to the Term,
provided that at the time of determination no uncured Event of Default exists, and provided further that
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Lessee shall not make any decisions or commitments or incur any obligations with respect to any BID
involving the Premises that extend beyond the Term without Lessors written consent.

5.5 Direct F’avment by Lessor. If any Additional Rent must be paid directly by Lessor then:
(a) Lessor shall Notify Lessee of such Additional Rent and the payee entitled thereto such Notification
constituting Lessees authorization to make such payment, insofar as applicable, on behalf of Lessor, and
(b) if the payee nevertheless refuses to accept payment from Lessee, then Lessee shall Notify Lessor
and shall pay such amount to Lessor in a timely manner with reasonable instructions on remittance of
such payment. Lessor shall with reasonable promptness comply with Lessees reasonable instructions.
In such event, provided Lessee provides Lessor with payment and reasonaólelhstructions on remittance
of such payment in a reasonable amount of time prior to the paymëñt due date Lessor shall be
responsible for any late charges or fees, interest or penalties arising.~tràtfl~Lessor’s payment if Lessor is
late in making such payment .•:.

5 6 Utilities Lessee shall arrange and pay directly before the same become delinquent for all fuel,
gas, electricity, light, power water sewage, garbage disposal telephone, and other utility charges and
the expenses of installation maintenance, use, and service in connection with the foregoing, for the
Premises dunng the Term Lessor shall have absolutely no liability or responsibility for the foregoing
provided that Lessor performs its obligations regarding any related Application

6.7 ExcIse Tax. Lessee shall pay to Lessor, as AdditionalRèht, the applicable State general excise
or surcharge tax on gross income, as the same may be amended~-ánd all other similar applicable taxes,
surcharges, rates and)or charges imposed L4~ofl•L?ssor with respëc :tqrental or other payments in the
nature of a gross receipts tax sales tax pnvilege tax surcharge or the like, excluding federal, state or
county net income taxes, imposed by any Government (collectively, the “Excise Tax), such Excise Tax
to be paid at the time and together with each payment of Fixed Rent and Additional Rent (which includes
any and all charges required under this Lease to be made by Lessee to Lessor) to the extent they are
subject to the Excise Tax The Excise Tax due from Lessee shall be the amount which, when added to
the applicable Rent due or other payment (whether actually or constructively received by Lessor) shall
yield to Lessor (after deduction of all such tax payable by Lessor with respect to all such payments) a net
amount which Lessor would have realized from such payment had no such tax been imposed It is the
intent of this Section 5 7 that Rent will be received by Lessor without diminution by any tax assessment,
charge, or levy of any nature whatsoever, except net income taxes imposed by any Government and the
terms and conditions of this Lease shall be liberally construed to effect such purpose

5 8 Conveyance Tax Lessee shall pay the entire amount of any conveyance tax or related tax
imposed by Law on account of this Lease or any amendment to this Lease (including v~thout limitation,
to the extent resulting from any increase in Rent under this Lease and/cr any renewal or extension of the
Term), and for jireparing, executing and/or filing when due such documentation as may be necessary or
proper in connection therewith If Lessor chooses, in its sole discretion, to collect said conveyance tax
from Lessee and:: pay it to the tax authority on behalf of Lessee, Lessee shall promptly pay said
conveyance tax to Lessor At Lessors request Lessee shall promptly execute such affidavits and other
documents as may be h~essary or proper in connection with said conveyance tax. Lessee’s obligations
as aforesaid shall surviv&the expiration or earlier termination of this Lease.

5.9 Taxes on Lessee’s Business and Personal Property. Lessee shall be responsible for and
shall pay before delinquency all taxes assessed by any Government against Lessee by reason of the
conduct of its business in the Premises or with respect to personal property of any kind owned by or
placed in, upon or about the Premises by or at the expense of Lessee.

5.10 Tax Exemptions. Nothing contained herein shall prevent Lessee from applying for any
exemptions which may be available to Lessee for its Real Estate Tax, Excise Tax, conveyance tax or
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other tax obligations; provided however, that it shall be Lessee’s sole responsibility to apply for and
maintain any such exemptions as and when required by Law. Any such exemptions are subject to all
Laws applicable thereto.

5.11 Lessor Expenses. Lessee shall pay to Lessor, within ten (10) Business Days after the date of
mailing or personal delivery of statements, all reasonable costs and expenses, including attorneys’ fees,
paid or incurred by Lessor: (i) required to be paid by Lessee under any covenant in this Lease (including
without limitation any indemnity provision), (H) in enforcing any of Lessee’s covenants or obligations in this
Lease, (Hi) in remedying any breach of this Lease by Lessee, (iv) in recovering possession of the
Premises or any part of the Premises, (v) in collecting or causing to be paicJ~àh~deiinquent rent, taxes or
other charges payable by Lessee under this Lease, (vi) in connectipr~ with thy estoppel certificate
requested by Lessee, or (vu) in connection with any litigation (other than condemnation proceedings)
commenced by or against Lessee to which Lessor shall without faUltbeni~de a party. All such costs,
expenses and fees shall constitute Additional Rent, and Lessee’s dbt~gations Under this Section 5.11 shall
survive the expiration or earlier termination of the Term. - -v:

ARTICLE&.
USE

6.1 Permitted Use, Lessee shall use the Premises for th&föJl.àwing purposes:

6 1 1 Affordable Residential Rental Units for Seniors Lessee shall design construct
operate and maintain Residential Rental Units, in the number and of the type described below4, for
persons 62 years of age or older who meet the folloWing, income qualifications associated with said
Residential Rental Units:

No. of units No. of bëdróàms Income c(u’atifications.;

8 . ‘. 1:’ ‘ At or below 30% of HUD area median income

117 1 -kpr.~eiow6o% of HUD area median income

1.~ .‘~.‘ .v:.[ - -: .-. At or belo~v 80% of HUD area median income

~ :1.9 2 :. Atv.dt below 60% of HUD area median income

4~’ 2 At or below 80% of HUD area median income

1 .. - 1 .~ Non-revenue staff unit

Total: 152°residentià[uhift; 151 Residential Rental Units

Note: the income and unit mix is subject to adjustment prior to the submission of the final form of the Lease to City Council l~’
approval; provided, however, the income end unit mix described herein shall be deemed a teiling.’ Developer shell rent 100% of
the Units in the Project to Qualified Tenants with Incomes at or below 80% AML No fewer than 89% of the total number of Units
shall be rented to Qualified Tenants with incomes at or below 60% AMI, end no fewer than 5% of the total number of Units shall be
rented to Qualified Tenants with incomes at Cr below 30% AM!.
5see note 4.
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Monthly Rent for the Residential Rental Units shall not exceed Affordable Rent, as set forth herein.
Lessee may, from time to time and with the approval of the Lessor, rent the Residential Rental Units to
persons who are 55 years of age or older and who meet the income qualifications associated with said
Residential Rental Units if the Lessee is unable to rent any of the Residential Rental Units to persons who
are 62 years of age or older after applying commercially reasonable marketing and leasing efforts
described in the rental program approved by the Lessor, as set forth in Section 18.1 .2(&.

6.1.2 Parking and Loading.6 Lessee shall design, construct, operate and maintain a
three-story parking structure, to include a total of 75 parking stalls and tlöading space. A sufficient
number of the parking stalls shall be reserved for persons with disabfliti~ in ~compliance with Public
Accommodations Laws. Use of the parking stalls and loading spac.e~jball be restricted to residents,
Commercial Tenants, Community Center (defined below) visitors, arid other approved guests. Lessee
shall not charge residents and their guests for such use without the prior review and written approval of
the Lessor which Lessor may withhold in its reasonable discretion Lessee may charge Community
Center visitors, Commercial Tenants and other approved gL~st~.forparking átrè~sonable, fair-market
rates upon notice to Lessor. Public parking shall not be~àllowed, with or withoutãharge, without prior
review and written approval of Lessor, which Lessor may withhold in its sole and absolute discretion

6.1.3 Resident Amenities.7 Lessee shall.de~ign,obti~truct, operate áhd maintain the
following amenities available exclusively for residents and their•~Uests:

i) A recreation dè~k•on the rooftop of~structure;

n) An approximately 4,000 square foot rooftop garden on the rooftop of the
Community Center; and1

Hi) ..:c9.mPy~ stations boated in a mulir~urpose room or other similar common
arëb Withiri~the residential to*~er.

6.1.4: COmmunity O~nter.~ Lessee ~shaiI design, construct, operate, and maintain a
community center of approxFmately 10,453 square feet (the “Community Center”) The Community
Center shall include a “Great Room” for events, a warming krtchen and other activity and meeting spaces
for small scale programs and services Lessee shall provide services and programs for residents and the
community~ as determined by Lessee ri consultation with community organizations and agencies

6.1.5 Commercial soãdè:~ Approximately 1,922 square feet shall be used for retail
shop spaàé1.configured as apØró*imately~ to 4 small scale shops.

S Note: The provisions dfthigSection maybe adjusted upon the reasonable approval of the City and Developer based upon the
results of Developer’s due clili~ëncejj~&rmitted under Section 4.1 of the Development Agreement, therequirements of Developer’s
lenders and investors, and ~edbácR from governmental authorities, community groups and public stakeholders during the design,
environmental review and entitlement process. Any such modifications shall not constitute a significant deviation from Developer’s
proposal and shall be made prior to the submission of the final version of the Lease to the City Council for approval. The final details
of all Project components shall be incorporated into the Lease that is presented to the City Council for approval.

See note 6.

6Seenote6. -

see note 6.
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6.1.6 Chinatown Character. The Project is intended to preserve, protect, promote, and
enhance the history1 character, and cultural heritage of Chinatown. Although the Premises is not located
in the Chinatown Special District, the Improvements, to the extent practicable, shall be generally
consistent with the objectives of the Chinatown Special District as set forth in the LUO, to ensure that the
design of the Improvements achieves the Chinatown Character.

6.1.7 Transit Oriented Design, The Premises is located within the proposed Downtown
Neighborhood Transit-Oriented Development Plan, which is a community-based plan that focuses on the
areas surrounding three (3) planned rail transit stations in downtown Honolulu. that are in the process of
being developed by the County under the provisions of the LUO (“TOO PIa.ij’~:~Lessee is encouraged to
participate in the promulgation of the TOD Plan and the resulting TODrZbne, the process for which is
described in the LUO, and Lessee shall comply with the requirements;.ofthe.adopted TOD Plan and TOD
Zone to the extent applicable to the Premises.

6.1.8 Indigenous Plants. Indigenous specie~ ,of plants shallb~: used for landscaping
whenever and wherever reasonably feasible. .:

6.2 Prohibited Uses. Lessee shall not cause, rn$iht~i.ç~ or permit any waste or nuièánoe to exist on,
in or about the Premises Lessee shall not do or permit anything to be done in or about the Premises
which will in any way damage the Premises, or use or allow the P?eh,isès to be used far any improper
offensive or unlawful purpose.

6.3 Exclusive Ownership of Improvements, and Control of Premises. During the Term, Lessee
shall be the exclusive owner of the Project Improvements excluding FF&E Except as otherwise
expressly provided in this Lease, Lessee shall have exclusive control, use, and management of the
Premises during the Term Subject to any applicable Laws, Lessee may enter into, terminate, or Modify
any existing or future contract for management or operation of the Premises or provision of services to
the Premises (provided that as to contracts existing as of the Commencement Date, any such termination
or Modification is done i~ qohforrhity:3~,ith the terms bf.such contrábts). Lessee shall Indemnify Lessor for
any such cancellation r termination: . All such contracts shall expire automatically on or before the
Scheduled Expiration Date except for contracts entered into in the ordinary course of maintenance and
operation of the Premises, Wbjch shall:.explre no later ihan one (1) year after the Scheduled Expiration
Date Following the end of the Term, ownership of the Project Improvements shall belong to Lessor and
remain with the Premises

6 4 Compliance with Laws Lessee shall not use the Premises, or do anything or suffer anything to
be done in or about the Premises that will in any way conflict with any Laws applicable to the use,
condition or occupancy of the Premises At its sole cost and expense, Lessee shall, in all material
respects and ~bject to Lessee’~ right of Contest, promptly comply with all such applicable Laws. Lessee
shall, at its sole cost and expense, make all alterations to the Premises, and to any adjacent land
between the Premises and any public street, that are required to comply with applicable Laws whether in
effect as of the Commencement Date or thereafter Lessee’s obligations under this Section 6 4 shall
include the obligation th?t.Lessee, at its sole cost and expense, in accordance with the terms of this
Lease, make, build, maint&n and repair all fences, sewers, drains, roads, curbs, sidewalks, parking areas
and other improvements that may be required by Laws to be made, built, maintained and repaired in
connection with Lessee’s or its Sublessees’ use of the Premises or any part of the Premises, whether
located on the Premises or on other property.

6.5 Copies of Notices. Lessor shall promptly give Lessee and Lessee shall promptly give Lessor a
copy of any notice of any kind regarding the Premises or any Real Estate Taxes (including any bill or
statement), and any notice of nonrenewal or threatened nonrenewal of any Approval that Lessor receives
from any Government, utility oompany or insurance carrier affecting the Premises.
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6.6 Entitlements. Lessee shall maintain in full force and effect all entitlements and permits
necessary for the Permitted Uses specified in Section SI.

6.7 Illegal Activities, Upon Lessor’s receipt of actual notice or if Lessor in its reasonable business
judgment, believes or suspects that illegal acts are taking place on the Premises, or the Premises are
being used for an illegal purpose that could result in cilminal or civil forfeiture, or both, of the Premises or
any portion of the Premises, to any Government, Lessor may Notify Lessee, and Lessor may thereafter
take all reasonable and appropriate action as may be necessary to stop such illegal activity, including
entry onto the Premises. In such circumstances, Lessor shall have the right.to conduct an investigation,
including, without limitation, the right of entry to the Premises and a reviewtf•lLessee’s records. For any
entry onto the Premises, Lessor shall (a) provide Lessee with oral or written notice prior to such entry,
unless it is an emergency, (b) meet with Lessee’s property manager arid or designated representative, or
if neither is present the individual who is physically present at the Premises on the day of the entry and
claims to be Lessee’s representative, and (c) have such property :ft~anager bt~ibpresentative accompany
Lessor during its entry If such investigation yields any evidence of any illegal activity on the Premises
Lessor may immediately Notify Lessee and Lessor may immediately take all reas~i1äbIe and appropriate
action as may be necessary to stop such illegal activity If Lessee unreasonably refuses to commence
any action to stop such illegal activity within forty eight (48) hours of receipt of such notice from Lessor
such failure or refusal shall constitute an Event of Derault By having the right to take certain actions in
this Section 6 7 Lessor is neither obligated nor required to take any such action and shall not be liable to
Lessee, any Person or any Government if Lessor does not exe~o Sêsuch right.

6,8 Public Accommodations Laws. Wit~ut.!irniting Lessee’è Obligation to comply generally with all
applicable Laws, Lessee, at its sole cost and expense, shall cause the Premises, including all
Improvements, and Lessee’s use and occupancy of the Premises, and Lessees performance of its
obligations under this Lease, to comply with the requirements of the Public Accommodations Laws, and
to take such actions and make such alterations or reasonable accommodations as are necessary for such
compliance If Lessee concludes that the Premises are not in compliance with Public Accommodations
Laws as of the Commencement Date, or that the Premises thereafter fail to comply with Public
Accommodations Laws, then Lessee shall provide to Lessor a plan for compliance within one hundred
twenty (120) days of the Commencement Date or the date of such subsequent noncompliance At
minimum, such plan shall identify the work to be done to cause the Premises to be in compliance with
Public Accommodations Laws and the timetable for completing such work Any such work shall be
subject to Lessor’s reasonable approval, and to the terms and conditions of Article 7 and Article 8 as
applicable

6.9 , ~tJée,of Public Buildihäs by BUild or Visually Handicapped Persons. Lessee acknowledges
its understanding that the Premises may be subject to the provisions of HRS Section 102 14 relating to
the placement of certain vending machines and concessions in public buildings for operation by blind or
visually handicapped persons Lessee shall comply with the requirements of Section 102-14 and the
rules adopted by~Department of Human Services to implement this Section.

6.10 Project Namé 1 isee agrees that it will not change the name by which the project is known or
identified without the pri~rWritten approval of Lessor

ARTICLE 7:
MAINTENANCE, REPAIR AND CAPITAL IMPROVEMENTS

7.1 Obligation to Maintain. Lessee, at its sole cost and expense, shall keep and maintain the
Premises in good order, condition and repair, reasonable wear and tóar excepted, at all times during the
Term (which obligation shall include all structural and non-structural, and capital and non-capital, repairs
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and replacements including1 without ilmitation, plumbing, heating, air conditioning, ventilating, electrical,
lighting, fixtures, walls, building systems, ceilings, floors, windows, doors, plate glass, skylights,
landscaping, driveways, site improvements curb outs, parking lots, fences and signs located in, on or at
the Premises). Lessee shall manage and operate the Premises and perform its duties and obligations
under this Lease in a manner consistent with the standards followed by institutional quality owners and
management companies that are managing comparable projects. Lessee shall cause the Improvements
to be inspected periodically by qualified Persons to be certain the repair, maintenance and replacement
obligations of Lessee pursuant to the terms of this Lease are being satisfied (including for purposes of
ascertaining and curing infestation of the Improvements by termites, rodents;and other pests). Lessee
shall thereafter take all measures that may be reasonably required to preWtiLor cure any discovered
repair maintenance and/or replacement item.

7 2 Capital Improvement Obligations Lessee shall demolish and clear the Improvements on the
Premises existing as of the Commencement Date and develop the Project on the Premises all as
provided and detailed in the Development Agreement Lessee shall carry out the capital improvements in
accordance with the timing terms and conditions set forth in the Development Agreement Lessee shall
thereafter make subsequent capital improvements duringthe Term as may be requiréthl2y any Laws, or
as may reasonably be required by Lessor as necessa ::têc.omply withthis Lease.

ARTICLES:
CONSTRUCTION

8 1 General Lessee shall comply with all of the terms of this Article 8 and of the Development
Agreement in connection with all Construction affecting the Premises (including, without limitation any
existing and new Improvements, alterations any capital improvements to the Premises, Restoration after
a Loss and those required to comply with applicable Laws or otherwise required under this Lease)

8.2 CommencementófCáhstrübtion. Lesseêshall not cämmence Construction until a Notice to
Proceed has been issued by the Lessor and until all conditions precedent to The commencement of
construction, as set forth ri f he Development Agreement nave been satisfied

8 3 Manner of Construction All Construction shall be diligently and continuously pursued from the
commencementthereof through completion, and shall be performed in a good and workmanlike manner,
strictly in conformance with any and gil Laws, in accordance with any approved plans and specifications,
and in accordance with the terms of the Development Agreement

8.4 Pähiiits. Lessee shall.~è respon~ible for obtaining, at its sole cost and expense, all Approvals
required for any Construction and for any issuance or re issuance of all certificates of occupancy or
equivalent permits~required by Law for the use and occupancy of the Premises. Notwithstanding The
foregoing, Lessee shall apply for and prosecute any required Government review process for a general
plan amendment or rezoning only through and in the name of Lessor or otherwise with the approval of
Lessor.

8.5 Applications. Upon Lessee’s request, Lessor shall, without charge to Lessee (except
reimbursement of Lessor’s reasonable out-of-pocket costs and expenses), promptly join in and execute
any Application as Lessee reasonably requests, provided that: (a) such Application is in customary form
and imposes no material obligations (beyond obligations ministerial in nature or merely requiring
compliance with Law, this Lease or the Development Agreement) upon Lessor; and (b) no uncured Event
of Default exists. Promptly upon Lessee’s request and without charge (except reimbursement of Lessor’s
reasonable out-of-pocket costs and expenses), Lessor shall furnish all information in its possession that
Lessee reasonably requests for any Application.
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8.6 Bond. Lessee or its general contractor shall deposit with Lessor performance and payment
bonds3 underwritten by a corporate surety licensed to issue bonds in the State, that is listed on the United
States Department of Treasury Circular 570, Companies Holding Certificates of Authority as Acceptable
Sureties on Federal Bonds” and that holds an AM. Best rating of A or higher. The total amount of the
bond shall not be less than 100% of the total Construction cost, naming Lessor and Lessee as co
obligees, in form and content reasonably satisf~otory to Lessor, guaranteeing the full and faithful
performance of the contract for such Construction free and clear of all mechanics’ and materialmen’s
liens and the full payment of all subcontractors, labor and materialmen.

8.7 Completion. Upon substantial completion of any Construction: (a).L:ä~ee shall properly publish
and file a Notice of Completion” in the Office of the Clerk of the Circut~bua of the State in the circuit
where the Premises are located, a certified “filed stamped copy of whioh:~halI be provided by Lessee to
Lessor, (b) Lessee shall comply with any other applicable requirements of Law with respect to the
completion of works of improvement and (o) Lessees architect shall deliver to Lessor a certificate setting
forth the total cost of such Construction and if the Construction is Major Construction, certifying that the
Construction has been completed in compliance with the approved plans and specifications for such
work. In addition, Lessee shall deliver to Lessor a reproducible copy of the “as ~Uilt~ drawings of all
Construction as well as all Approvals and other Government documents if any, issued in connection with
such Construction. -

8.8 Construction Insurance. Lessee shall maintain irisdtance coverage in accordance with
Article 12.

8 9 Ownership All Improvements from Construction that may be installed or placed in or about the
Premises shall be owned by Lessee during the Term, deemed to become an integral part of the Premises
and shall not be removed or otherwise severed from the Premises except as otherwise permitted by this
Lease Upon the expiration of the Term or earlier lawful termination of this Lease all the then existing
Improvements shall automatically revert to Lessor without compensation or payment of any kind to, or
requirement of consent or other act of Lessee or any other Person and without the necessity of executing
a deed, bill of sale, conveyance or otbë? act or agreerhent of Lessee or any other Person. If requested by
Lessor, Lessee shall without charge to Lessor, execute acknowledge and deliver to Lessor appropriate
documentation (in form and content reasonably satisfactory to Lessor) which acknowledges and confirms
that Lessor retains all of right, title and interest in and to the then existing Improvements as of the
expiration of the Term or earlier termination of this Lease

8 10 Inspection During and upon completion of any Construction, Lessor and its agents may
following not less than 24 hours written notice inspect the Improvements and all work and materials as
rendered and installed Lessee shall permit Lessor and its representatives to examine the Construction
at all reasonable times following such written notice and shall furnish Lessor with copies of all plans shop
drawings and specifications relating to any Construction Lessor shall comply with all reasonable safety
rules and requirerherits pf Lessee or its contractors during any such inspections.

8.11 Lessee’s CovWnai*; Lessee covenants to keep the Premises free from all Prohibited Liens
arising out of any work péitormed, materials furnished or obligations incurred by or on behalf of Lessee.
Lessee shall remove anSi Prohibited Liens by bond or otherwise within 20 days after Lessee is informed of
the existence of such lien or encumbrance, and if Lessee shall fail to do so, Lessor may pay the amount
necessary to remove such Prohibited Liens, without being responsible for investigating the validity
thereof. The amount so paid shall be deemed Additional Rent under this Lease payable upon demand,
without limitation as to other remedies available to Lessor under this Lease. Nothing contained in this
Lease shall be deemed or construed in an way to constitute Lessor’s consent or request, express or
implied, to any contractor subcontractor, laborer, equipment or material supplier for the performance of
any labor or the furnishing of any materials or equipment for any Construction, nor as giving Lessee any
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right, power or authority to contract for, or permit the rendering of, any services, or the furnishing of any
materials that would give rise to the filing of any liens against the Fee Estate.

8.12 Title Encumbrances. Lessee shall keep the Fee Estate free from any encumbrances against
title, and shall not record or permit the recordation of any lien, encumbrance3 easement, memorandum of
Sublease or other document that affects the record title to the Fee Estate without Lessor’s prior written
consent, which consent shall not be unreasonably withheld. Lessee shall cause any recorded title
encumbrances arising during the Term (other than those caused to be recorded by Lessor), which are
consented to in writing by Lessor, to be released as of the earlier of (a)the date each individual
encumbrance ceases to be valid (e.g., as of the expiration of a Sublease~fdrcvhich there is a recorded
memorandum), and (b) the date this Lease expires or earlier termir~Jés. L~see shall cause any
recorded title encumbrances on the Fee Estate arising dunng the Term (other than those caused to be
recorded by Lessor), which are not consented to in wnting by Lessor, to be cleared immediately, and in
any event within thirty (30) days of a wntten demand by Lessor During the Term, Lessor shall not
encumber the Premises or Lessee’s leasehold interest therein

8 13 Lease Termination If this Lease expires or is terminated prior to the completion of any
Construction, Lessee shall at Lessors option and at Lessees sole expense either (a) promptly complete
such Construction or (b) remove all such partially completed improvements, construction materials,
equipment and other items from the Premises and restore the Premises to their pre Construction
condition.

ARTICLE 9
HAZARDOUS SUBSTANCES

9 1 Restrictions Lessee shall not cause and shall not penni to occur on, under or at the Premises
during the Term (a) any violation of any Environmental Laws, or (b) the use generation, release,
manufacture, refining, prOduction~:rOcessing, sto~E~e, or disposal of any Hazardous Substance, or
transportation to or from the Premises of any Hazardous Substance unless both (i) reasonably
necessary and customary in accordance with professional standards for the Permitted Use~ of the
Premises and (ii) in compliance with aH Environmental Laws

9.2 Compliáñce~;Clean.UpLéssee shall, atHLéssee’s sole expense: (a) comply with Environmental
Laws and, to the extent Environmental Laws require) clean up any Hazardous Substances Discharge,
(b) make, all submissions to, deliver all information required by, and otherwise fully comply with all
requirements of any Government under Environmental Laws, (o) if any Government requires any
clean-up Øl~ticr clean-up beqa.use of :ä~ Hazardous Substances Discharge, prepare and submit the
required plans and all related bonds and other financial assurances (d) promptly and diligently carry out
all such clean4J1~p!ans; and (e) Indemnify Lessor against any Hazardous Substances Discharge or
violation of Enviroh:rijental Law~that occurred during Lessee’s possession of the Premises or that is
attributable to the Project or Lessee’s use, occupancy, or activities on the Premises Lessees obligations
under this Section 9.2 ~hal[.not limit its rights against third parties whatsoever, or against Lessor for any
Hazardous Substances Discharge or violation of Environmental Law existing or occurring prior to the
Commencement Date.

9.3 Surrender Obligations. At the expiration or earlier termination of the Term, Lessee, at Lessee’s
sole expense, shall cause all Hazardous Substances to be removed from the Premises, except that
Lessee shall not be responsible for Hazardous Substances present prior to the Conimencement Date, as
established and identified by the environmental studies and assessments conducted by Lessee prior to
the Commencement Date (including the Phase 1 and/or Phase 2 environmental site assessment
conducted by Lessee for the Premises). Lessee shall dispose of all Hazardous Substances in
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accordance with all Environmental Laws. Lessee shall cause to be repaired any damage to the Premises
caused by such removal. Lessee shall clean up and/or remediate the Property to the environmental
condition it was in as of the Commencement Date as established by the environmental studies and
assessments conducted by Lessee prior to the Commencement Date (including the Phase I and!or
Phase 2 environmental site assessment conducted by Lessee for the Premises) as necessary for an
authoritative Government determination to allow the unrestricted use of Premises.

9.4 Copies of Environmental Reports. Within thirty (30) days of receipt thereof, Lessee shall
provide Lessor with a copy of any and all environmental assessments, audits, studies and reports with
respect to the Premises, or ground water beneath the Land, or the en’QIrdhrnental condition or any
clean-up thereof. Lessee shall be obligated to provide Lessor with a~dpy of ~uch materials without
regard to whether such materials are generated by Lessee or preparecitb~Lessee, or how Lessee comes
into possession of such materials.

9.6 Survival. Each covenant, agreement, representatior~ warranty ana:ii~d.ernnification made by
Lessee set forth in this Article 9 shall survive the expirationbi eaftier terrninationàf this Lease and shall
remain effective until all of Lessees obligations under thi&Article 9 h~ve been perforthàd and satisfied.

9 6 Discharges before Commencement Lessee agrees to acceptthe Premises in uAS IS, WHERE
IS AND WITH ALL FAULTS” condition as described in•~Sectiön 2:2, but Lessel shall have no
responsibility to clean up or remediate any Hazardous Substaridés Discharge that occurred prior to the
Commencement Date and that was not th~ result of Lessee’s [~s&.or occupancy of the Premises, as
established and identified by the~and assessrfients conducted by Lessee prior to
the Commencement Date (including the Phase 1 andlor Phase 2 environmental site assessment
conducted by Lessee for the Premises) As between Lessor and Lessee, the same shall continue to be
Lessors sore responsibility. •~ ;

ARTICLE 10:
INDEMNIFIcATION; LIABILITY OF LESSOR

101 Obligations Lessee shall Indemnify Lessor against any (a) wrongful act, wrongful orriission, or
negligence of Lessee (and anyone claiming by or through Lessee) or its or their partners, members,
directors officers, or employees relating to the Premises or this Lease (b) breach or default by Lessee
under this Lease, or (c) breach of any representation or warranty Lessee makes in this Lease In
addition, Lessee shall Indemnify Lessor against the following during the Term and so long as Lessee
remains in possession after the Expiration Date (i) any Contest Lessee initiates (H) any Application
made at Lessee’s request (Hi) Lessees use, occupancy control, management operation and
possession of the Premises, (iv) any Construction and any agreements that Lessee (or anyone claiming
through Lesseè)..makes for any~Construction; (v) the condition of the Premises; and (vi) any accident
injury or damage wh~tsoever c.aösed to any person or property in or on or originating from the Premises.
Notwithstanding anything to the contrary in this Lease Lessee shall not be required to Indemnify Lessor
for claims, liabilities or losses ansing solely from Lessor’s andfor its employees (and anyone claiming by
or through Lessor) intentiohal acts or omissions or negligence.

10.2 Liability of Lessor. During the Term: (a) Lessee is and shall be in exclusive control and
possession of the Premises; and (b) Lessor shall not be liable for any injury or damage to any property (of
Lessee or any other Person) or to any person occurring on or about the Premises, except to the extent
caused by Lessor’s and/or its employees’ (and anyone claiming by or through Lessor) willful misconduct
or gross negligence. Lessor’s right to enter and inspect the Premises is intended solely to allow Lessor to
ascertain whether Lessee is complying with this Lease and (to the extent this Lease allows) to cure any
Default. Such provisions shall not impose upon Lessor any liability to third parties. Nothing in this Lease
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shall be construed to exculpate, relieve, or Indemnify Lessor from or against any liability of Lessor: (i) to
third parties existing at or before the Commencement Date; or (U) arising from Lessor’s and!or its
employees’ (and anyone claiming by or through Lessor) willful misconduct or gross negligence.

10.3 Indemnification Procedures. Wherever this Lease requires any Indemnitor to Indemnify any
Indemnitee:

10.3.1 Prompt Notice. Indemnitee shall promptly Notify Indemnitor of any claim. To the extent,
and only to the extent, that Indemnitee fails tD give prompt Notice and such :failure materially prejudices
lndemnitor, Indemnitor shall be relieved of its indemnity obligations for such;~blàfrñ;..

10.3.2 Selection of Counsel. lndemnitor shall select pdUñsè! reasonably acceptable to
lndernnitee Counsel to Indemnitors insurance carrier shall be deemed satisfactory Even though
lndernnitor shall defend the action lndemnitee may at its option and its own expense, engage separate
counsel to advise it regarding the claim and its defense Such counsel may attend all proceedings and
meetings indemnitors counsel shall actively consult with Indemnitees counsel Indemnitor and its
counsel shall, however, fully control the defense.

1033 Cooperation At Indemnitor’s request, Indemnitee shall reasonably cooperate with
Indemnitor’s defense, provided Indemnitor reimburses lnd~fljpiteê’s aàtual reasonable out of pocket
expenses (including Legal Costs) of such cooperation.

10.3.4 Settlement. Indemnitor may;~Qi~t~.I~demnitee’s con~eht;not to be unreasonably withheld,
settle the claim Indemnitees consent shall not be required for any settlement by which (a) Indemnitor
procures (by payment settlement, or otherwise) a release of Indemnitee by which Indemnitee need not
make any payment to the claimant, (b) neither Indemnitee nor Indemnitor on behalf of Inderunitee admits
liability (c) the continued effectiveness of this Lease is not jeopardized in any way and Cd) lndernnitee’s
interest in the Premises is not jeopardized in any way

10.3.5 lnsurande~.Proceed& lndemnitor’s :obligations shall be reduced by net insurance
proceeds lndemnitee~ctUàll~’. receivesfor the matter giv~ngrise to indemnification.

ARTICLE 11
RIGHT OF CONTEST

11.1 LeSsee’s Right; Contest Conditiàhs. Notwithstanding anything to the contrary in this Lease
Lessee shall have the exclusive right to contest at its sole cost, by appropriate legal proceedings
diligently conducted in good faith, the amount or validity of any Real Estate Taxes or Prohibited Lien the
valuation, asse~srnent, or reasëessment (whether proposed, phased, or final) of the Premises for Real
Estate Taxes the amount of ahy Real Estate Tax, the validity of any Law or its application to the
Premises the terms or conditions of or requirements for any Approval, or the validity or merit of any
claim against which thi~Leàse requires Lessee to Indemnify Lessor (any of the foregoing, a “Contest’).
Lessee may defer payment or performance of the contested obligation pending outcome of the Contest,
provided that Lessee causes the following conditions (collectively, the ‘Contest Conditions”) to remain
satisfied:

11.1.1 No Criminal Act. Such deferral or noncompliance shall not constitute a criminal act by
Lessor or subject Lessor to a material risk of any fine or penalty, except civil penalties for which Lessee
has given Lessor a bond, letter of credit, or other security reasonably satisfactory to Lessor (the “Contest
Security~’) in an amount equal to the reasonably estimated amount of such civil penalties, provided that
such civil penalties do not otherwise prejudice Lessor.

25



Kalewai’olu Senior Residences
Lease

11.1.2 No Liability. Such deferral or noncompliance creates no material risk of a lien, charge, or
other liability of any kind against the Fee Estate, unless Lessee has given Lessor Contest Security equal
to the reasonably estimated amount of such lien, charge, or other liability, and such Contest Security
otherwise is acceptable to Lessor.

11.1.3 No Forfeiture. Such deferral or noncompliance will not place the Fee Estate in material
danger of being forfeited or lost.

11.1.4 No Cost to Lessor. Such Contest shall be without cost, liability or expense, and without
risk of future cost, liability, or expense, to Lessor.

11.1.5 Diligence, Lessee shall prosecute such Contest witft.teä~onable diligence and in good
faith.

11.1.6 Payment. If required for such Contest LesseéM,al[ have pai&iI4e Real Estate Taxes or
other matter subject to the Contest.

111 7 Collection of Real Estate Taxes If such Contest relates to any Real Estate Tax then
such Contest shall suspend its collection from Lessor and the Fee Estate

11.1.8 No Event of Default, No unoured Event of Defàülf’shall exist under this Lease at the time
of such Contest.

11 1 9 Named Parties If Lessor has been named as a party in any action consistent with this
Article 11, then Lessee shall cause Lessor to be removed as such party and Lessee substituted in
Lessor’s place if practicable and permissible under the circumstances

11.2 Lessor Obligations~äñd Protections. Lá~& need not jam in any Contest unless Lessee has
complied with the Contest Conditions and such Contest must be initiated or prosecuted in Lessors
name In such case, Lessor shall cooperate as Lessee reasonably requests, to permit the Contest to be
prosecuted in Lessor’s name Lessor shall give Lessee any documents deliveries, and information in
Lessor’s control and reasonably necessary for Lessee to prosecute its Contest Lessor shall otherwise
assist Lessee in such Contest as Lessee reasonably requires Lessee shall pay all reasonable costs and
expenses including Legal Costs, of any Contest Lessee shall, at Lessors request advance (when
Lessor incurs them) such reasonable costs and expenses as Lessor incurs or reasonably anticipates
incurring for Lessee’s Contest and Lessors assistance with such Contest

11.3 Miscellaneous. Less~e~hall béëntitled to any refund of any Real Estate Taxes (and penalties
and interest paid by Lessee), to the extent attributable to penods within the Term, whether such refund is
made during oràfler the TermzwWhen Lessee concludes Lessee’s Contest of any Real Estate Taxes,
Lessee shall pay the amount of such Real Estate Taxes (if any) as has been finally determined in such
Contest to be due, to the extent attnbutable to periods within the Term and any costs, interest, penalties
or other liabilities in coñhedtion with such Real Estate Taxes. Upon final determination of Lessee’s
Contest of a Law, LesseQ’shall comply with such final determination. So long as the Contest Conditions
remain satisfied, Lessor (in its role as owner, and not in its role as Government authority) shall enter no
objection to any Contest. Lessor may contest any matter for which Lessee is entitled to (but does not)
prosecute a Contest, but only if: (a) Lessor Notifies Lessee of Lessor1s intention to do so; (b) Lessee fails
to commence such Contest within ten (10) Days after receipt of such Notice; and (c) Lessor’s contest
complies with all conditions and covenants that would apply to a Contest by Lessee transposing
references to the parties and their interests as appropriate.
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11.4 Contest Security. Lessor shall promptly release any Contest Security to Lessee after the
Contest has been resolved and Lessee has performed its obilgations, if ahy, as determined by such
resolution.

ARTICLE 12:
INSURANCE

12.1 Lessee’s Insurance. At all times during the Term and until such..:, me as action against the
Lessee, the developer, its contractor or subcontractor for death, injuries, id~%e~.and damages is barred
by the provisions of Chapter 657, HRS, Lessee shall procure and rnaiiitàin in full force and effect, at
Lessee’s sole expense, any and all insurance that may be required ,hy~’ärS~ Laws as they may pertain to
Lessee’s use and occupancy of, and operations at the Premises4 as well as the following policies of
insurance in the following amounts: “ ::>‘. ,

121 1 Workers’ Compensation and Employers Liabihty Insurance The Lessee shall maintain
workers’ compensation and employers’ hability insurance Workers’ compensation coverage shall be in
accordance with State statutes Employers’ liabilrty coverage shall provide limits of not less than
$1,000,000 each accident for bodily injury by accident or $2,000,000 each employee, $2,000,000
aggregate, for bodily injury by disease. The policy will indki~O: a~Wáive?’of subrogation in favor of the
Lessee.

121 2 Liability Insurance Lessee shall maintain commercial general liability (CGL) with a limit
of not less than $2,000,000 each occurrence, and $4,000,000 general aggregate, and $4,000,000
aggregate for this Project CGL insurance shall be wptten on ISO occurrence form, CC 00 01 (or a
substitute form providing equivalent coverage), arid shall cover liability ansing from premises, operations
independent contractors, products completed operations personal injury and advertising injury, and
liability assumed under an insured contract (including the tort liability of another assumed in a business
contract) The policy shall be endorsed to redefine the word occurrence to include construction defect
coverage Lessor shall be included as an additional insured under the CCL, using ISO additional insured
endorsement CC 2010 (11185) (or equivalent), and as appropriate CC 2037 or equivalent and under the
commercial umbrella The policy(ies) shall contain a waiver of subrogation against Lessor

12.1.3>Gi.~’si?~èsa..Autoniobile Liability l’h~U’rance. Lessee shall maintain business auto liability
(including no fault coverage) insurance with a limit of not less than $1,000,000 each accident Such
insurance shall cover liability arising out of any auto (including owned, hired and non owned autos) used
in the performance of this Lease Business auto coverage shall be written on ISO form CA 00 01 or CA
00 20, or a substitute form providing equivalent liability coverage If necessary the policy shall be
endorsed to provide contractual liability coverage

12.1.4 Urnbtella1Exce~ Liability. Lessee shall maintain umbrellalexcess liability insurance with
limits of not less than $10,000,000 per occurrence combined single limits and aggregate, with the
aggregate to apply peej.iøjeotiper location. Such insurance shall be written on an occurrence basis in
excess of the underlying:insurance described in Sections 12.1.1 through 12.1.3, which is at least as broad
as each of the underlying policies, and otherwise including “pay on behalf’ wording concurrency of
effective dates with underlying primary coverages, blanket contractual liability, and construction defect
coverage. The amounts of insurance required in Sections 12.1.1 through 121.4 may be satisfied by
Lessee purchasing coverage for the limits specified or by any combination of underlying and umbrella
limits, so long as the total amount of insurance is not less than the total limits required by this Section
12.1.4.
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12.1.5 ProFessional Liability Insurance. Lesse&s consultants and design professionals shall
maintain professional liability insurance with limits of not less than $1,000,000 per occurrence/annual
aggregate, covering the consultant or design professional, their employees and agents any
subcontractors and subcontractors’ employees or agents, for liability arising out of errors, omissions, or
negligence in the performance of professional services in connection with the Project. Such insurance
shall remain in full force and effect continuously for the period of design and construction of the
improvements and for a period of 3 years following substantial completion of Construction provided that
such coverage is reasonably available at commercially affordable premiums, as mutually determined and
agreed. For the purposes of this section Professional Services has the m~aning set forth in Section
1O3D~1Ozfof the Hawaii Revised Statutes.

12.1.6 Environmental Impairment Liability or Contractors Pollution Liability Insurance. The
Lessee shall maintain or cause its contractor to maintain, environmental impairment liability or
contractors pollution liability insurance covering third-party injury àhd propert9:damage claims, including
cleanup costs as a result of pollution conditions arising from the Premises Lessees operations or
completed operations Such requirement shall commence upon the Commencement of Construction for
the Project, and terminate no less than three (3) years aftè( the Completion of the F’rajêct. Lessor will be
named as an additional insured The limits of coverage will not be less than $2,000,000

12.1.7 Insurance Coverage For Construction Pha~eh~ P.ric~i~tO commencing Construction or site
preparation work, the Lessee shall procure or cause to be procu.ieØand maintain (as provided herein) all
insurance to cover the demolition, construction and development activities under this Lease and the
Development Agreement, that may be required by any Laws in addition to the coverages specified in
above and the following types and amounts of insurance described below

(a) Builders Risk Insurance Lessee shall maintain builders risk insurance covering all risks cf
physical loss except those specifically excJuded in the policy and shall insure at least against
the perils of fire and extended coverage, theft, vandalism malicious mischiet and collapse,
earthquake flood and windstorm The insurance shall apply on a replacement cost basis
This insurance shall cover the entire work at the site, including all Improvements, materials
and equipment and reasonable compensation for architects’ services and expenses made
necessary by ahij. sure~ loss. Insured propirty shall include portions of the work, materials
and equipment located away from the site but intended for use at the site, and shall also
cover portions of the work materials, and equipment in transit The policy shall include as
insured property scaffolding, false work, and temporary buildings located at the site The
policy shall cover the cost of removing debns, including demolition The insurance required
shall name as ii*t(ied, the Lê4~[Or, the Lessee and all subcontractors in the work.
The Lessee is resjadnsible fOr paying any portion of any loss not covered because of the
operation of any deductible or co insurance provision applicable to the insurance required
hetein~,

Waiver O.tSLbrogation. The Lessor and Lessee waive all rights against each other snd each
of their cohtiadtdrs, subcontractors, officers, directors agents and employees, for recovery
of damages~dãused by tire and other perils to the extent covered by builders risk insurance
purchasedpursuantto the requirements of this paragraph or any other property insurance
applicable to the work.

(b) Boiler and Machinery Insurance. Lessee shall maintain boiler and machinery insurance
covering insured objects, including rooftop 1-IVAC units and any separate heating units or
boilers which serve the Premises, during installation and testing and until final acceptance,
and including mechanical breakdown. Such coverage shall be for the full replacement value
without deduction for depreciation. This insurance shall name as insured the Lessor, the
Lessee, and all subcontractors in the work
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- (a) Lessee shall be responsible for any and all loss or damage to equipment tools and other
personal property, and may at its option purchase insurance to cover such property and
equipment

12.1.8 Insurance Coverage For Operations. Upon final acceptance of the Construction, and
termination of the builders risk insurance required in Section 12.1.7(a) above and prior to the use or
occupancy of any of the Improvements, the Lessee shall procure or cause to be procured and maintain all
insurance to cover operations under this Lease, that may be required by any Laws, and the following
types and amounts of insurance described below: •.

(a) Commercial Property Insurance. Lessee shall maintain.c&Hh~roial property insurance
covering the buildings, fixtures and equipment, with limits equal to the full replacement cost
of the improvements Such insurance shall at minimum, cover the perils against the perils of
fire and extended coverage, theft, vandalism, malibious iTiischief, ahd pqllapse, earthquake,
flood and windstorm.

(b) Boiler and Machinery Insurance Lessee shall maintain boiler and machinery insurance
covering the buildings fixtures and equipment from loss or damage caused by an insured
peril. Lessee shall be responsible for the amount Of- any deductible or co-insurance
requirements applicable to the policy.

(c) Lessor shall be included as an insured and loss payee under the commercial property
insurance and the boiler and machinery policies

(d) Lessor and Lessee hereby waive anY.recoyery’oftlarnagesagainst each other (including
their employees, officers directors agents or representatives) for loss or damage to the
building, fixtures, equipment and any other personal property to the extent covered by the
commercial property insurance or boiler and machinery insurance required herein If either
policy does not expressly allow the insured to waive rights of subrogation pnor to loss,
Lessor shall cause such policies to be endorsed with a waiver of subrogation as required
above

12.2 Nature ~f1hsUrance Prdgram. All in~u?ànce policies this Lease requires shall be issued by
carriers that (a) have a policyholders’ rating of “A-, VIII or better, based on the latest rating publication
of Property and Casualty Insurers by A M Best Company (or its equivalent if such publication ceases to
be published), and (b) are lawfully doing business in the State Lessee may provide any insurance under
a “blanket’ or “umbrella insurance policy, provided that (I) such policy or a certificate of such policy shall
specify the amount(s) of the total insurance allocated to the Premises, which amount(s) shall equal or
exceed the arrib.ujiit(s) required by this Lease and shall not be reduced for claims made for other
properties, and (N) such policy otherwise complies with this Lease

12.3 Policy Requirements and Endorsements. All insurance policies this Lease requires shall
contain (by endorsement Or otherwise) the following provisions:

12.3.1 Contractor insurance. Lessee shall either: (a) include all contractors as insureds under
all insurance set forth above, or (b) cause each contractor employed by Lessee to purchase and maintain
insurance of the types specified above. When requested by the Lessor, Lessee shall furnish copies of
certificates of insurance evidencing coverage for each contractor.

12.3.2 Insureds. Insurance policies shall identify Lessor as an “additional insured” using ISO
form CC 20 10 (or equivalent), and during any construction activity the 1 CD 20 37 will also be required.
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Property insurance policies shall name Lessor and Lessee as loss payees as their respective interests
may appear and each mortgagee this Lease allows under a standard nonoontributing mortgagee clause.
Notwithstanding anything to the contrary all Property Insurance Proceeds shall be paid and applied as
this Lease provides. On all insurance policies where Lessor is named as an additional insured, Lessor
shall be an additional insured to the full limits of coverage purchased by Lessee even if those limits are in
excess of those required under this Lease.

123.3 Primary Coverage. All policies shall be written as primary policies not contributing to or in
excess of any coverage that Lessor may carry, and Lessee’s insurers will not seek contribution from other
insurance available to Lessor.

12.3.4 Contractual Liability. Liability Insurance policies~èi’iaii contain contractual liability
coverage, for Lessee’s indemnity obligations under this Lease to the extent covered by customary
contractual liability insurance coverage, Lessee’s failure to obtain subh contiabtua liability coverage shall
not relieve Lessee from any indemnity obligation under this Lease

1235 Severability of Interest Liability Insurance policies shall contain a clause clarifying that
except with respect to coverage limits, the insurance applies separately to each insured and that the
policy covers claims or suits by one insured against other to the extent customarily covered by liability
insurance policies.

12.3.6 Notice to Lessor. All policies required hereundershàil be written to provide not less than
sixty (60) days pnor Notice of cancellation or material change to Lessor

124 Waiver of Certain Claims Notwithstanding anything to the contrary contained in this Lease
Lessee and Lessor each waive any right of recovery against the other party and against any other party
maintaining a policy of property insurance with respect to this Lease or the Premises, for any loss or
damage sustained by Lessee or Lessor as the oase may be, that is covered by any policy of property
insurance maintained (or required to be maintained under this Lease) with respect to the Premises, or the
contents of the same or any operation in the Premises whether or not such loss is caused by the fault or
negligence of Lessor or its agents, directors, employees or officers, or is caused by the fault or
negligence of Lessee or its agents, directors employees or officers

12.5 Waive7i~ofSLibrogation. The Lessee Willréquire all insurance policies in any way related to the
Lease and secured and maintained by the Lessee to include clauses stating eaoh underwriter will waive
all rights of recovery, under subrogation or otherwise, against the Lessor and all tiers of contractors or
consultants engaged by either of them The Lessee will require of contractors and consultants by
appropriate wntten agreements~ similar waivers If Lessees policy of insurance relating to this Lease or
to the PremlseTs2.does not perthiUthe foregoing waiver or if the coverage under such policy would be
invalidated as a result of such waiver, Lessee shall obtain from the insurer under such policy a waiver of
all right of recovei’y.b~ way of ~ubrogation against Lessor in connection with any claim, loss or damage
covered by such polio~:’

12.6 Evidence of Insurance.

12.6.1 Upon execution of the Lease by Lessee, Lessee shall furnish Lessor with current
certificate(s) of insurance, executed by a duly authorized representative of each insurer, certifying that at
least the minimum coverages required herein are in effect and specifying that the liability coverages are
written on an occurrence form and that the coverages will not be cancelled, non-renewed or materially
changed by endorsement or through issuance of other policy(ies) of insurance without 60 days advance
written notice to Lessor.
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12.6.2 Prior to commencing work at the Premises, Lessee shall furnish Lessor with a
certificate(s) of insurance, executed by a duly authorized representative of each insurer, showing
compliance with the insurance required under Section 12.1.7 above.

12.6.3 Upon final acceptance of the Construction, and prior to the use or occupancy of any
Improvements, Lessee shall furnish Lessor with a certificate of insurance, executed by a duly authorized
representative of each insurer, showing compliance with the insurance required under Section 12.1.8
above.

12.6.4 Lessee shall provide certified copies of all insurance pokcié&(equired above within 10
days of the Lessors written request for said copies.

12 6 5 Failure of the Lessor to demand such certificate or other evidence of full compliance with
these insurance requirements or failure of Lessor to identify a deficiency from evidence that is provided
shall not be construed as a waiver of Lessees obligations to maintain such insutance

1266 The acceptance of delivery by the Lessor of any certificate of insurance evidencing the
required coverages and limits does not constftute approval or agreement by the Lessor that the insurance
requirements have been met or that the insurance policies shown in the certificates of insurance are in
compliance with the requirements of this Lease, -

12.7 Deductibles, Retentions and Co-Insurance. Lessee: W~olely responsible for any loss or
portion of loss not covered by the insurance required herein by reason of the application of any
deductible self insured retention or co-insurance provision of the respective policy~es) or due to policy
limits or exclusions

128 Failure to Maintain Insurance

12 8 1 Failure to maintain the required insurance may result in a Default of this Lease at
Lessors option If the Lessor is damaged by the failure of the Lessee to maintain insurance as required
in this paragraph then the Lessee shall bear all reasonable costs properly attributable to that failure

1282 Lessor shall have the right, but not the obligation to prohibit Lessee or any of its
contractors from entenng the Premises until Lessee has provided certificates or other evidence that
insurance has been placed in complete compliance with these requirements and such certificates have
been approved by the Lessor

12 83 If the Lessee fails to maintain the insurance as set forth herein the Lessor shall have the
right but not thfl obligation to ilirchase said insurance at Lessees expense In no event shall the Lessor
be liable for payment of premiums due under any policy issued to the Lessee by reason of the Lessor
being added as añ’ih~blred’ as. Ee~uired herein.

12.9 Additional lnsUiii*e. Lessor reserves the right to require additional kinds or amounts of
insurance) as may be n~ütUally agreed from time to time. Lessee shall periodically) but not less frequently
than once every three (3) years, reevaluate the scope of risks covered and the limits of its insurance and,
if commercially reasonable, increase such coverage or limits in order to provide coverage for Lessee’s
and Lessor’s protection for risks and limits that a prudent business person would provide for property
being put to uses similar to those of the Premises.

12.10 No Representation. Lessor makes no representation that the limits of liability required to be
carried by Lessee pursuant to this Article 12 are adequate to protect Lessee. If Lessee believes that any
of such insurance coverage is inadequate, Lessee shall obtain such additional insurance coverage as
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Lessee deems adequate, at Lessee’s sole expense. No approval by Lessor of any insurer, or the terms
or conditions of any policy, or any coverage or amount of insurance1 or any deductible amount shall be
construed as a representation by Lessor of the solvency of the insurer or the sufficiency of any policy or
any coverage or amount of insurance or deductible, or to limit Lessee’s contractual obligations and
liabilities, and Lessee assumes full risk and responsibility for any inadequacy of insurance coverage or
any failure of insurers.

ARTICLE 13:
LOSSES AND LOSS PROCEEDS

13.1 Notice. If either party becomes aware of any Casual *or any actual, threatened, or
contemplated Condemnation, then such party shall promptly Notify t~id othW~

13.2 Effect of Casualty. If any Casualty occurs, then: (a).ntiFeht.shall abäté;~(h) this Lease shall not
terminate or be impaired and (c) Lessee shall Restore with reasonable promptness~regard(ess of cost or
the amount of Property Insurance Proceeds (Lessee sh~alI make upany deficiency in1~coperty Insurance
Proceeds with its own funds) If, however the Casualty is a Substantial Casualty then Lessee may by
Notice to Lessor given within thirty (30) days after the Casualty occurs, terminate this Lease effective
thirty (30) days after such Notice In the event that Lessee elects tolerminate the Lease pursuant to this
Section 13.2, the Property Insurance Proceeds shall be disburt~d~in the following order of priority (a) first,
to Lessee (subject to the rights of any Lea5ebold Mortgagees) up*tdjhe Market Value of the Leasehold
Estate as of the date of the Casualty, and (b) then, to the extent, if any, of any remaining Property
Insurance Proceeds to Lessee (subject to the rights of any Leasehold Mortgagees) and Lessor,
respectively in the proportion that the duration of the Term remaining at the date of the Substantial
Casualty (determined as if the Term were to continue until the Scheduled Expiration Date) bears to the
duration of the full Term For purposes of further clarification said proportion to Lessee shall be a
maximum of one thirteenth based upon a 65 year term

13.3 Adjustment of~.Ciaims; Use of Property insurance Proceeds. Unless Lessee has validly
elected a Casualty Termination, Lessee shall have the sole right and authonty to adjust any insurance
claim, subject to rights oP øny.. Leg~~~pld Mortgagee: The Property Insurance Proceeds shall be
disbursed (a) in the case of an Immaterial Loss to Lessee, to be held in trust to be applied first for
Restoration and (b) in the case of any other Casualty to Depository or the first position lienholder if
required by such lienholder to be released in installments for Restoration To obtain each such
disbursement Lessee shall deliver to Depository or the first position lienholder, if required by such
lienholder

13.31: Architect’s Certifibate. A certificate of Lessee’s licensed architect, confirming that in such
architect’s professional judgment (a) the sum then being requested is then properly due and payable to
contractors, subcontractors, or other Persons for Restoration (b) Restoration is proceeding in substantial
compliance with the applicable plans and specifications and otherwise satisfactonly, (c) the sum being
requested does not e~qêbjJ the amount then due and payable; (d) except in the case of the final
disbursement of Restoration Funds, the remaining Restoration Funds after disbursement are reasonably
anticipated to suffice to pay for the remaining Restoration yet to be performed; and (e) in the case of the
final disbursement of Restoration Funds, Lessee has substantially completed Restoration and obtained a
temporary certificate of occupancy for the Restoration to the extent required by Law, and delivered (or
simultaneously delivers in exchange for payment) final lien waivers from all Persons otherwise entitled to
claim a Prohibited Lien because of the Restoration;

13.3.2 Lien Waivers. Progress lien waivers for Restoration completed and paid for through the
date of the preceding disbursement; and
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13.3.3 Other. Such other documents, deliveries, certificates and information as Depository
reasonably requires.

13.4 Substantial Condemnation. If a Substantial Condemnation occurs, then this Lease (except as it
relates to allocation of the Condemnation Award) shall terminate on the Condemnation Effective Date.
Rent shall be apportioned accordingly. The Condemnation Award shall be paid in the following order of
priority: (a) first, Lessee (subject to the rights of any Leasehold Mortgagees) shall receive such portion of
the Condemnation Award up to the Market Value of the Leasehold Estate condemned at the
Condemnation Effective Date, (b) second, Lessor shall receive such ;portion of the remaining
Condemnation Award up to the Market Value of the Fee Estate conde~iièd at the Condemnation
Effective Date, and (c) third, to the extent of any remaining CondernnatiojiAward, Lessee (subject to the
rights of any Leasehold Mortgagees) shall receive the remaining balari~é.$~.the Condemnation Award.

135 Insubstantial Condemnation If an Insubstantial Condemnation occurs, then any
Condemnation Award shall be paid to Depository to be applied first for Restoration in the same manner
as Property Insurance Proceeds Whether or not the Condemnation Award is adequate, Lessee shall, at
its expense, Restore in the same manner as Restoration upon Casualty Any Condemnation Award
remaining after Restoration shall be distnbuted in the same manner as if it arose from a Substantial
Condemnation that affected only the part of the Prerriisestaken. .[

13.6 Temporary Condemnation. A Temporary Condertth~U&i shall not terminate this Lease or
excuse Lessee from full performance of it$ covenants or any bther obligations hereunder capable of
performance by Lessee during the period of such Temporary Condemnation but in such case Lessee
shall receive any Condemnation Award for the Temporary Condemnation (to the extent applicable to
periods within the Term).

137 Immaterial Loss If an Immaterial Loss occurs, then Lessee shall receive any Condemnation
Award in trust to be applied first to Restoration Lessee shall Restore in accordance with this Lease
After Restoration, Lessor shall receive any remaining Condemnation Award

13 5 Surrender If this Lease is terminated as a result of a Condemnation Lessee shall surrender the
Premises in accordance with~th? appiicable surrender, provisions of Article 23, and Lessor and Lessee
shall thereafter be relieved of any further obligation under this Lease

ARTICLE ‘14
LESSOR~S RESERVED RIGHTS

14.1 Inspedlons. Subject tb~hotice requirements that are specifically provided herein, Lessor and its
agents, representatives, and designees may enter the Premises in cases of emergency, or upon
reasonable NoticédiDidng regula r business hours, to: (a) ascertain whether Lessee is complying with this
Lease (including the review of Lessee’s records contracts and/or Subleases pertaining to the Premises),
(b) cure Lessees DefaUlt~Th accordance with this Lease; (c) inspect the Premises and any Construction;
(d) perform such tests, borings, and other analyses as Lessor determines may be necessary or
appropriate relating to (non)compliance with any Law or possible Hazardous Substances Discharge; or
(e) post notices of non-responsibility in accordance with the Lease; or (f) as reasonably required in
connection with any sale, re-entitlements, or for other reasonable purposes determined by Lessor. In
entering the Premises, Lessor and its designees shall not unreasonably interfere with operations on the
Premises and shall comply with Lessee’s reasonabie instructions.

14.2 Other Entries by Lessor, In addition to Lessor’s rights under Section 14.1, Lessor may enter
the Premises at any time (a) to take possession due to any breach of this Lease in the manner provided
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herein; and (b) to perform any covenants of Lessee that Lessee fails to perform (subject to any applicable
notice and cure periods and the rights of the Leasehold Mortgagee). Lessor may make any such entries
hereunder without abatement of Rent, and may take such reasonable steps as required to accomplish the
stated purposes. In an emergency, Lessor shall have the right to use any means that Lessor reasonably
deems proper to open the doors to the Improvements. Any entry into the Premises by Lessor in the
manner hereinbefore described shall not be deemed to be a forcible or unlawful entry into, or a detainer
of, the Premises, or an actual or constructive eviction of Lessee from any portion of the Premises. No
provision of this Lease shall be construed as obligating Lessor to perform any repairs, alterations or
improvements except as otherwise expressly agreed to be performed by Lesspr herein.

14.3 Water. Oil, Gas and Mineral Rights. Subject to applicable Laws Lessdr reserves to itself the
sole and exclusive right to all water, oil, gas, or other hydrocarBbij ~pr mineral substances and
accompanying fluids, including all geothermal resources, from the Land but Lessor shall not undertake
any extraction of such resources during the Term.

14.4 Easements.

14.4.1 Lessor’s Right to Grant Licenses, Perml~s:Encroacftrnents and Easerri&its,. Lessor shall
have the right without payment to or charge from Lessee, to reserve to itself and to grant licenses
permits, encroachments or easements (collectively, “Easiñjehts~):to any Person orGovernment on,
over, under, across and through the Premises, to the extent sLichEásements are deemed by Lessor to be
necessary or convenient for the construction, installation, operatidh;..Thaintenance, repair and replacement
of (a) improvements, (b) underground or overhead lines and other transmission facilities and
appurtenances for electricity, gas telephone, water; sewage drainage and any other service or utility
(c) nghts of way, ourbs, pavements and other roadway improvements, and (d) landscaping whether
serving the Premises or other properties of Lessor or any other Person or Government

14.4.2 Limitations ohL~sor’s Rights. Nbt~’iithstandin~ahything contained in above, Lessor
may only grant or relocate Easements if taking such action wrIl not have a material adverse effect on the
design or use of Improvements planned for or existing on the Premises Further, Lessor shall (or shall
cause the grantee of such Easements to) (a) be responsible for payment of all costs in connection with
the granting of such Easements and the construction installation and restoration work in connection
therewith (b) carry out and coordinate such work with Lessee so as to minimize disruption with Lessee’s
use of the Premises and (c) following any work relating to any Easement restore the Premises to
substantially the same condition as existed pnor to such work

145 Development Lessee agrees that it will reasonably cooperate with Lessor in the event Lessor
desires to develop roads sidewalks or other public improvements owned by Lessor in the vicinity of the
Premises provided that such cooperation has no material adverse effect on the Premises or Lessees
use of the Premises, and such cooperation is at no cost to Lessee (unless otherwise approved by
Lessee).

14.6 No Light or Air Easement. Any diminution or shutting off of light or air by any structure now
existing or hereafter erected by or on behalf of Lessor or Lessor’s Affiliate on lands adjacent to the
Premises shall in no Way affect this Lease, shall not constitute a constructive eviction or grounds for
reduction or abatement of Rent, or otherwise impose any liability on Lessor.

14.7 General. In addition to Lessor’s right, title and interest as the fee owner in the Land, Lessor also
shall have such rights as it may have as grantee, benefitted party or other party other than the fee owner
of the Land under any grants of easement, covenants, restrictions, Land Court orders, and other recorded
instruments or maps encumbering or affecting the Land (for example and riot by way of limitation, rights
of Lessor as grantee under sewer or drainage easements on, through or under the Land).
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ARTICLE 15;
LESSOR’S TRANSFERS

15.1 Transfer of Lessor’s Interest. Lessee acknowledges that Lessor has the right to Transfer the
Fee Estate in accordance with Section 15.3. Lessee agrees that in the event of any such Transfer
(a) Lessee shall look solely to such transferee for the performance of Lessor’s obligations under this
Lease after the date of Transfer, and such transferee shall be deemed to have fully assumed and be
liable for all obligations of this Lease to be performed by Lessor after the date or Transfer; and (b) Lessee
shall attorn to such transferee. Lessee hereby agrees to cooperate, at no cç~t to Lessee, with Lessor in
connection with any Transfer. Following any such Transfer, Lessor shall deliV~r to Lessee a copy of the
instrument evidencing the transferee’s assumption of liabilities and obligatjbhs of Lessor under the Lease.

15.2 Release of Lessor. Upon any Transfer of the entire Fee..E~tat~ih:oompliance with this Lease,
the grantor automatically shall be freed and relieved from all liability (excluding liability previously
accrued) for performance of any covenants or obligations to be performed by Lessor after the Transfer
provided that such successor Lessor assumes in writing Lessors present and future obkgations under
this Lease This Lease shall bind Lessor only while Lessor owns the Fee Estates except as to any
liabilities and obligations accrued before the date of TrañEfêrof the Fee Estate.

15.3 No Right of First RefusallNo Option to Purchasè*lf Less& desires to Transf& the Fee Estate
during the Term, it shall do so in full compliance with all ~Laws gOVérning the County’s sale of real property
including, if applicable an RFP or other public bidding process If an RFP or other public bidding process
is utilized or required, Lessor shall give Lessee written notice of Lessors intent to Transfer the Fee Estate
at least thirty (30) days prior to issuing such RFP or commencing such public bidding process Lessee
understands and agrees that nothing in this Lease grants Lessee an option or right of first refusal to
purchase the Fee Estate from Lessor.

ARTICLE 16
..IkEGULATORY PROVISIONS

16.1 Compliance with ODBG •R~guirements. Lessee shall comply wIth all CDBG program
requirements applicable to Lessees use of and the activities on the Premises including the regulations
set forth in 24 CFR Part 570 and .related administrative requirements and authontative guidance, as the
same may from time to time hereafter be amended It is understood that citations herein to the Code of
Federal Regulations shall include any amendments thereto and any recodified or successor regulations

1611 CDBG Use and Affordability Restrictions Lessee shall comply with CDBG
use and affordability restnctions applicable to Lessee’s use of and the activities on the Premises The
use of, and activities upon, the Premises shall at all times meet the criteria for an eligible activity and
comply with a national objective pursuant to CDBG requirements For purposes of the Project authorized
by this Lease, the eligible activities are (i) rehabilitation under 24 CFR §570 202 (n) special economic
development activities under 24 CER §570.203; and (Hi) public facilities and improvements under 24 CFR
§570.201(c), and the nthtiànal objectives are: (i) to benefit low- and moderate-income persons — area
benerit activities, under 24 CFR §570.208(a)(1), and (H) housing under 24 CFR §570.208(a)(3).

16.1.2 Prohibited Activities. Neither the Premises nor the Improvements shall be
used for the general conduct of government or for political activities except as authorized by 24 CFR
§570.207.
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161.3 Inspections and Monitoring. During normal business hours, all of Lessee’s
records relating to the Premises and the Project shall be made available for examination by the County,
HUD, and the Comptroller General of the United States and/or their representatives.

16.1.4 Program Income. Lessee shall comply with CDBG program income
requirements applicable to the Premises and the Project, including, but not limited to, those set forth at 24
CFR §570.500. Lessee shall report all program income applicable to the Premises and the Project to the
County, and shall pay all program income that it receives from the Premises or the Project to the County
within thirty (30) days following the calendar quarter in which the program income is received.

16.1.5 Use Restriction Period. The obligations of ~ èee set forth in this Article 16
shall remain in effect from the date of initial occupancy of the Projeot.i4ñtiH. years thereafter (the “Use
Restriction Period) The Use Restriction Period shall be extended for any period of time that the
County with the concurrence of HUD, or HUD determines that the Lessee has not complied with the
terms or this Article 16 The length of the extension shall correspond to the time period during which the
Lessee was found to be noncompliant with the terms of this,~•~~è~se.

16.1.6 Recordkeeping. Lessee sriaiitraintain all records applictleto Lessee’s use
of and the activities on the Premises and required to be maintained pursuant to CDBG program
requirements, including, to the extent applicable, 24 CFR §510.50.6:änd the following:

(a) Records demonstrating the activities undertakenon the Premises meet one of the
National Objectives of the CDSG Program,

(b) Records required to determine the eligibility of activities, including bu~ not limited to
documentation of household income eligibility

(c) Records required to document the improvement and use of the Premises

(d) Records docum&Iting compliance7with the lair housing and equal opportunity
com~rients of the~CDBG program::,

(e) Financial records required under 24 CFR §570 202 and other applicable law, and

(f) Other records necessary to document compliance with Subpart K of 24 CFR Part 570
and this Lease

16.1.7 Reoàrd Ret&htion. Lessee shall maintain all records applicable to Lessee’s
use of and thé~ctivities on the Premises required to be maintained pursuant to CD$G program
requirements, fbbt[ie.time perioqs prescribed by such requirements.

16.1.8: ~ ,Rë~ofting Requirements. Lessee shall comply with all CDSG program
reporting requirements ä~~liceble to Lessee’s use of and the activities on the Premises, and shall provide
any such reports reasonably required by the County in furtherance of the County’s compliance with
CDBG program requirements.

16.1.9 Environmental Requirements. Lessee shall comply with all environmental
laws, regulations, and review requirements, as may be applicable to Lessee’s use of and activities on the
Premises pursuant to CDBS program requirements.

16.1.10 Relocation Requirements. Lessee shall comply with the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, as amended, and implementing
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regulations at 49 CFR Part 24 and 24 CFR §570.606. The Lessee shall provide the required relocation
assistance to eligible persons in accordance with applicable law.

16.111 Indemnity. Lessee agrees to defend, indemnify and hold harmless Lessor
from any demands claims, fines, penalties, lawsuits, orders, or other enforcement or administrative
actions alleging noncompliance with COBO requirements, including any demands for repayment of CDBG
funds used to acquire the Premises, arising from the acts or omissions of Lessee, its employees, officers,
directors, agents, contractors, subcontractors or representatives, or from the use or or activities upon the
Premises during the Term; provided, however, that Lessee shall not be responsible for any demands,
claims, fines, penalties, lawsuits, orders, or other enforcement or açiministrative actions alleging
noncompliance with CDBG requirements, where the alleged noncompliêhce; (i) ls within the exclusive
control of Lessor and/or its employees; or (U) does not relate to the Pre~i~és~or the Project.

16.1.12 Cooperation. Lessor agrees to reasóhäbly cob~êi~ate with Lessee in order
that Lessee may comply with the requirements in this Article 16, which cooperation shall include but shall
not be limited to (i) forwarding copies of all notices andfor correspondence the City receives from HUD
which directly affect or may affect the Premises or the Project, (ii) cooperating wth the Lessee and HUD
for the submission of any reports records notices or submLttals which are required to be delivered to
HUD with respect to the Premises or the Project in accordance with This Article 16 and/or applicable law

16.1.13 Lead-Based Paint (24 CER ~570~dS). Lessee agrees that the Project shall
be subject to HUD Lead-Based Paint Regulations at 24 CFR § 570;608, and 24 CFR Part 35, Subpart B.
Such regulations pertain to all CDBG assisted housing and require that all owners prospective owners,
and tenants of properties constructed prior to 1978 be properly notified that such properties may include
lead based paint Such notification shall point out the hazards of lead based paint and explain the
symptoms, treatment and precautions that should be taken when dealing with lead-based paint poisoning
and the advisability and availability of blood lead level screening for children under seven The notice
should also point out that if lead based paint is found on the Premises, abatement measures may be
undertaken The regulations further require that, depending on the amount of Federal funds applied to a
property, paint testing, risk assessment, treatment and/or abatement may be conducted Lessee further
agrees that any repair, renovation or painting activities that disturb lead based paint In target housing
as that term is defined in the Toxic Substances Control Act (TSCA), section 401 or in a “child occupied
facility”, as that term is defined in EPA regulations implementing said Act, shall be carried out in strict
compliance with those implementing regulations which are set forth in 40 CFR Part 745, beginning 40
CFR §745 80 These regulations require among other things, the use of certified renovators, dust
sampling technicians, and renovation firms

16.1.14 Nondiscrimination. Lessee shall not discriminate against any Project
beneficiary o~r jirospective Prdjébt beneficiary on the basis of race, color, creed, religion, ancestry,
national origin sex sexual orientation, disability or handicap age, mental/familial status with regard to
public assistance:~Léssee will take affirmative action to ensure that the Project is free from such
discnmination Notwithstanding the foregoing the age restrictions for Qualified Tenants shall not be
deemed a violation of this&ätion 16.1.14

ARTICLE 17:
LESSEE’S TRANSFERS

17.1 Lessee’s Transfer Right. Except as provided in Article 18 and Article 19, Lessee shall not
Transfer this Lease or the Leasehold Estate, whether or not to an Affiliate, without the prior written
consent of Lessor, which consent shall not be unreasonably withheld, conditioned, or delayed. Lessee
agrees, however, that it shall be conclusively presumed to be reasonable for Lessor to withhold its
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consent unless the following have occurred: (A) Lessors receipt of reasonably satisfactory evidence that:
(a) Lessee is not in Default under this Lease or, if Lessee is in Default, that the transferee undertakes to
cure any such Default to the reasonable satisfaction of Lessor; (b) the continued operation of the
Premises after the Transfer shall comply with the provisions of this Lease; (a) the transferee has the
financial capability and resources to operate and maintain the Premises as required by this Lease;
Cd) either Ci) the transferee or its property manager has the experience, reputation, managerial and
operational skills to operate and maintain the Premises, (ii) the transferee agrees to retain a property
manager with the skills, experience and record described in clause (i) above, effective as of the date of
the Transfer, or (Hi) the transferor Lessee or its property manager will contin~•~~•to manage the Premises,
or another property management company reasonably acceptable to Less~r~vill. manage the Premises,
for at least one year following the Transfer; (e) the transferee is not dehr* dent iriany tax payments and
does not have pending against it any charges of, and does not have a record ot material building code
violations or complaints concerning the maintenance, upkeep, operation, and regulatory agreement
compliance of any of its projects as identified by any applicable local, state or federal regulatory agencies,
and (U the transferee is not in arrears or noncompliance with any obligations to the Government and is in
good standing with respect to other Government agreements, (B) the execution by the transferee and
delivery to Lessor of an assignment document specifically stating that the Transfer is made subject to all
terms, covenants and conditions of this Lease, and alt such terms, covenants, and conditions in such
documents shall be specifically assumed and agreed to by the transferee, along with such other
documents reasonably requested by Lessor in connection with the Transfer and (B) receipt by Lessor of
all fees and/or expenses then currently due and payable toLèèeor by Lessee in connection with this
Lease. It is hereby expressly stipulated and agreed that any Tr~h~fer in violation of this Section 17.1
shall be null, void and without effect, shall cause a reversion of title to Lessee, and shall be ineffective to
relieve Lessee of its obligations under this Lease The written consent of Lessor to any Transfer of this
Lease or the Leasehold Estate shall constitute conclusive evidence that the Transfer is not in violation of
this Section 17 1 Upon any Transfer by Lessee that complies with this Lease, Lessee shall be fully
released from its obligations hereunder to the extent such obligations have been fully assumed in writing
by the transferee except for (x) any obligation to hold and apply Restoration Funds held by Lessee at the
date of the Transfer (unless transferred to the transferee), (y) any unperformed obligations that arose or
accrued prior to such Transfer and all Legal Costs of any proceeding relating thereto commenced before
such Transfer for which the transferor is liable hereunder (unless specifically assumed in writing by the
transferee) and (z) any indemnity obligation under this Lease (unless specifically assumed in wnting by
the transferee) Lessee shall pay all transfer and other taxes if any, payable on account of any Transfer
by Lessee or any holder of any Equity Interest in Lessee

172 No Partial Transfers Except in the case of a Sublease permitted pursuant to Article 18cr a
Leasehold Mortgage permitted pursuant to Article 19 in no event shall Lessee be permitted to Transfer
less than its entire interest in this Lease or the Leasehold Estate, and Lessor may elect in its sole
discretion to dehy consent to any such partial Transfer

17.3 Notice of~Transfer If~Lessee desires Lessor’s consent to any Transfer, Lessee shall Notify
Lessor in writing, which nottce shall include (a) the proposed effective date of the Transfer, (b) the
material terms of the prop sed Transfer; (c) a copy of the signed purchase and sale agreement or other
agreement between Lessøe and the proposed transferee; (d) current financial statements of the proposed
transferee certified, ccm~iled or reviewed by an independent certified public accountant for the fiscal year
most recently ended, and business credit, personal references and business history of the proposed
transferee; and (e) such other reasonable information in connection with the proposed Transfer as Lessor
shall reasonably request.

17.4 Expenses. Within ten (10) days following demand Lessee shall reimburse Lessor for Lessor’s
reasonable costs (including attorneys’ fees) incurred in reviewing and approving or disapproving, or
otherwise consulting with respect to, any Transfer.
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ARTICLE 18:
SUBLEASES

18.1 Residential Tenants.

18.1.1 Residential Søaces. The Lessee acknowledges and agrees that the Premises are to be
held, developed, managed and operated as a “housing project” within the meaning of Section 8.1 0.20 of
the Revised Ordinances of Honolulu (ROH), in accordance with and subject to the provisions of the
Development Agreement and this Lease regarding Residential Rental Units for Qualified Tenants at
Affordable Rents and appurtenant facilities. V;:

18.1.2 Representations, Warranties, and Covenants. The Lé~eé.Further represents, ~iarrants
and covenants as follows;

(a) Each residential unit shall be a Dwelling..Uiii.t asdefined frI~bH §8-1 0.20(a). They
will be and remain similarly constructed and each residential unit will contain Facilities
for living, sleeping, eating, cooking and sanitation for a single person or a family
which will be and remain an independent living unit complete, separate and distinct
from other residential units and will include and will continue to include a sleeping
area, at least one bathroom, and a sirigle..kitcheh (as defined in ROl-l § 8-10.20(a))
equipped with a cooking range, oven, ran hood, water heater, refrigerator, and
sink. The Premises shall not be used as a~ motel, dormitory, fraternity or
sorority house rooming house, hospital nursing home, sanitarium, or rest home, or
in any manner in contravention of applicable law

(b) The residential units shall at all times comply with all Federal and State Affordable
Housing Requirements applicable thereto, including requirements established by
such programs affecting both income limitations and allowable rent levels in respect
of such residential units, provided however that no Qualified Tenant in any
Residential Rental Unit shall be required to make a payment toward rent in excess of
the limits established by this Lease for such Residential Rental Unit In the event of a
conflict between the requirements of this Lease and any Federal and State
Affordable Housing Requirements, the latter shall control Upon the expiration of any
Federal and State Affordable Housing Requirements, the requirements of this Lease
shall remain in place and shall control for the balance of the Term Nothing in this
Lease shall preclude or be interpreted or deemed to prohibit Qualified Tenants from
applying for and receiving rent and other subsidies that shall, as applicable under any
program concerning such rent or other subsidies subsidize or be in addition to the
Affordable R~nts specified in this Lease.

(c) For the Term subject to any applicable Federal and State Affordable Housing
.F~equirement’s, all of the Residential Rental Units shall at all times be rented to and
occupied by Qualified Tenants at the Affordable Rents specified herein

(d) Less &shall establish a system to determine preferences by lot in the event the
number of eligible applicants exceeds the number of Residential Rental Units
available. The Residential Rental Units shall otherwise be rented or held available
for rental, on a first-come first-served basis to members of the general public who are
Qualified Tenants, on a continuous basis, and may not be converted to owner-
occupied condominium units or other non-rental use. In renting Residential Rental
Units to Qualified Tenants, the Lessee will not otherwise give preference to any
partioular protected class or group except Lessee may grant preferences for the
following;

39



Halewai’olu Senior Residences
Lease

(1) Persons displaced by government action, provided that their tenant application is
submitted between (a) the date of the initial displacement notice and (b) six (6)
months after the actual displacement action1 supported by sufficient
documentation of such displacement;

(2) For residential units designated as accessible for persons With mobility, visual,
hearing and/or mental impairment households containing at least one person
with such impairment will have first priority for those units. No special priority
shall be given among such applicants based upon the specific type(s) of
impairment of the household member; and,

(3) As may be required by any applicable Fede~álãnd State Affordable Housing
Requirements and/or this Lease. .:.

(e) Lessee shall rent the units in accordaneêwitha rental frbbram approved by the
Lessor which rental program may be amended in writing upon mutual agreement of
Lessee and the Lessor from timetô time, and which shelF bb•incorpcrated by
reference herein and binding upon Lessee Such rental program shall establish
(1) Requirements and procedures fo~r t.èyiewinga~plications, evaluating applicants,

determining eligibility as a Qualified: Tehaht, selecting renters and renting to
Qualified Tenants.

(2) A system for determihihg preferences by lot, ihihe event the number of Qualified
Tenants exceeds the number of Residential Rental Units available

(3) A description of how the rental program will ensure compliance with all applicable
laws and standards relating to the rental of real property

(4) Affordable Rent for each Residential Rental Unit, based on unit type, household
size, and incoMe level.

(5) In establishing the Affordable Rent the HUD AMI for the following household
sizes shall apply, based on the Residential Rental Unit type to be rented

Ur~type Household Size
1 bèdfdom 2 persons
2 bedráôrns 3 persons

Ct) For the TerM:,: the Lessee shall obtain, complete and maintain on file (i) at the time of
• initial occu~5äncy of any Residential Rental Unit, (H) upon the vacancy and re
occupanoyóf any Residential Rental Unit, and (Hi) at least once annually, an income
cettihpatidn, in a form approved by the Lessor, an example of which is attached
hereto : as Exhibit C. which shall be subject to independent investigation and
verifibation by the Lessor. The Lessee shall verify the information submitted by each
Qualified Tenant at the time of submission, including taking, for other than Section 8
of the Housing Act certificate or voucher holders, the following steps as part of the
verification process by the Lessee: (1) either (A) obtain a federal incpme tax return
for such Qualified Tenant for the most recent tax year; and/or (B) obtain a written
verification of employment from such Qualified Tenant’s current employer; or (2) if
such Qualified Tenant is not employed and has no tax return, obtain other verification
of such Qualified Tenant’s source of income. The Lessee shall file with the Lessor a
certificate of continuing program compliance in a form approved by the Lessor, an
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example of which is attached hereto as Exhibit D, on or before the first (1st) day of
each September during the Term setting forth the required information for the
preceding calendar or fiscal year. The books and records of the Lessee pertaining to
the incomes of Qualified Tenants must be open to inspection by any authorized
representative of the Lessor. During any period that any Federal and State
Affordable Housing Requirements are in effect, Lessee shall be deemed to have
satisfied the requirements of this subparagraph if Lessee obtains, completes and
maintains on file income certification and other forms that comply with the applicable
Federal and State Affordable Housing Requirerrients and that contain substantially
the same information, and certifications of complianca.WifFi.such Federal and State
Affordable Housing Requirements that establish cqrfi~iianc&with the requirements
herein. .

(g) All subleases shall be subordinate to this Lease and shall contain clauses among
others, wherein each Qualified Tenant (i) certifies the accuracy of the statements
made regarding household income and (ii) agrees that the family income and other
eligibility requirements shall be deemed substantial and matehal obligations of the
tenancy of such tenant, that suoh~.øualified Tenant wHI comply.. promptly with all
requests for information with respect thereto from the Lessee, and that the failure to
provide accurate income information or refusal to comply with a request for
information shall be deemed a violation ot~&sUb~tantiEl and material obligation of the
tenancy of such tenant:. -

(h) In connection with all subleases of the Residential Rental Units tenants shall be
provided written disclosures of pre existing uses in the surrounding community
including activities such as

(1) Cultural and religious ceremonies that may be conducted during various hours,
including late evening hours that may involve loud music and chanting

(2) Use of incense, fireworks and other ceremonial products

(3) Nearby full service mortuary

18 1 3 Affordable Rents “Affordable Rent” means a monthly rent for a Residential Rental Unit
which does not exceed the maximum rent established for persons with the annual income level (as
adjusted for household size) necessary to qualify for that Residential Rental Unit which shall be based
upon guidelines published by the Hawaii Housing Finance and Development Corporation based on
income levels and limits established by HUD adjusted for household income Unit and family size, and
utility allowances~ -Affordable 9~hts shall be inclusive of tenant utility payments. Notwithstanding the
foregoing with respect to Qualified Tenants if any who are recipients of rent subsidies pursuant to
Section 8 of the Housing Act (or any rent subsidy or other HUD State, or County program) if the contract
rent for a Residential Rèr~tal Unit under such program is greater than the Affordable Rent, the rent for
such Residential Rental U?iit may be such contract rent,

18.1.4 Non-discrimination. The Lessee shall comply with the provisions or any applicable
federal, State or local law prohibiting discrimination in housing on the basis of race, creed, color, sex,
familial status, marital status, religion, national origin, age (except as to age, as may be expressly
provided herein) or any other prohibited basis. The Lessee shall also comply with the provisions of any
applicable federal, State or local law prohibiting discrimination on the basis of race, creed, color, sex,
familial status, marital status, religion, national origin, age, or any other prohibited basis, in connection
with the employment or application for employment of persons for the Construction, operation and
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management of the Premises. The Lessee further agrees not to refuse to lease a Residential Rental Unit
offered for rent, or otherwise discriminate in the terms of tenancy, solely because any tenant or
prospective tenant is the holder of a certificate or a voucher under Section 8 of the Housing Act, or any
successor legislation.

18.1.5 Condition of the Premises. The Lessee agrees that throughout the Term, it shall (1)
maintain the Premises in good repair and condition in accordance with applicable County codes, and the
Uniform Physical Condition Standards set forth in 24 CFR Part 5, Subpart 0, as amended; (2) maintain
and operate the Premises to provide decent, safe and sanitary housing, including the provision of all
essential and appropriate services, maintenance and utilities; and (3) cornPlVWith the lead-based paint
regulations set forth in 24 CFR Part 35, as amended.

18.t6 Covenants to Run with the Property -- Terminatioridf àë~nants. The Lessor and the
Lessee hereby covenant and agree that the covenants set f&th hereiit~ttiat govern the use and
occupancy of the Premises shall be and are covenants runnin~w!ththe Landf&r t~e Temi and shall be
binding upon all subsequent Lessees of tha Premises for such Term and are not merely personal
covenants of the Lessor and the Lessee. The Lessee ~rèby agrees that any arid$àl[.requirements of
State Laws to be satisfied in order for the provisions of this Lease to constitute restrictions and covenants
running with the Land shall be deemed to be satisfied in full, and that any requirements of privileges of
estate are intended to be satisfied, or, in the alternate, that.ài~ equitable servitude hasbeen created to
insure that these restrictions run with the Land. For the Terrti::é~ah and every contract, deed or other
instrument hereafter executed conveying tl~e Premises or portibñ~thereof shall expressly provide that
such conveyance is subject to this Lease, provided however, the covenants contained herein shall
survive and be effective regardless of whether such contract deed or other instrument hereafter executed
conveying the Premises or portion thereof provides that such conveyance is subject to this Lease

18.1.7 Real Property and General Excise Ta~< Ex nbti6hi: Lessee shall be responsible for
paying and discharging all real property taxes for the Premises payable or accruing dunng the Term
Based on the recordation:bf this Léä~e, Lessee ma~file an application or claim for exemption from the
assessment and payment Qf real prdpérty taxes, including any claim for exemption subject and pursuant
to RQH §8-10 20 and §8-10 21, relating to low income rental housing, and the County agrees to process
such application in the ordinary course subject and pursuant to the requirements of §8-1020 and §8
1021 Lessee understands that Lessee must file for such exemption annually and that the County shall
not be responsible or liable for Lessees failure to timely file for such exemption on an annual basis

Pursuant to Hawai’i Revised Statutes Section 46 15 1 Section 201 H-36, and Section 237 29 the County
may certify for exemption from general excise taxes any projects which meet the requirements of said
statutes. Thb:Qounty will work~~~w•:.~h Lessee to issue such certifications provided that the requirements
under said statutes and applicable laws are met Lessee understands that Lessee is responsible for
preparing and Niñ~ any exemøti:On request and that the County shall not be responaible or liable for
Lessee’s failure tdfl!èrfor such e*emptions. Lessee further understands that such exemptions are subject
to all laws and rules áptilioablethereto.

The exemptions from re’& property taxes and general excise taxes currently available are subject to
change by legislative or administrative action.

18.2 Commercial Tenants,

18.2.1 Commercial Spaces. The Premises includes commercial space. Lessee may enter into
subleases with commercial tenants (“Commercial Tenants”) governing the occupancy of such
commercial spaces (the “Commercial Subleases”). Lessor’s consent shall not be required for any
Commercial Sublease, or to any Modification thereof, so long as Lessee complies fully with the
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requirements of the Lease and all applicable Laws in connection therewith. Each Commercial Sublease
shall be subject and subordinate to the L~ase, and no Commercial Sublease shall affect any obligations
of Lessee or rights of Lessor under the Lease, all of which shall continue in full force and effect
notwithstanding any Commercial Sublease. Any Commercial Sublease shall expire no later than one day
before the Expiration Date. The fact that any Commercial Tenant causes any Default shall not relieve
Lessee of Lessees obligation to cure it. Lessee shall take all steps reasonable and necessary to prevent
any such Default.

18.2.2 Community-Oriented Businesses. Commercial Tenants sl)all target and serve as
clientele and patrons, primarily persons who reside and work in the surrouhdihg neighborhood. Rents
charged to Commercial Tenants shall be below market rates as determined by Lessee, with the intent of
fostering entrepreneurial start ups and locally owned small businesses that provide economic and
employment opportunities for residents and the community.

18 2 3 Required Provisions Each Commercial Sublease shall contain provisions in form and
substance substantially as set forth below in this Section 18 2 3 By executing its Commercial Sublease
each Commercial Tenant shall be deemed to have agreed to such provisions which reflect the definitions
in the Lease All such defined terms shall be modified in the Commercial Sublease as appropnate to
reflect the definitions in the Commercial Sublease

All terms, covenants, and provisions of this:.Sublease and all rights,
remedies, and options of .SUblessee under this $ublease are and
shall at all times remain fully subject and subordinate in all respects
to the Lease lithe Lease and the Leasehold Estate terminate, then
this Sublease shall terminate In that event, Sublessee, only at the
option and request of Lessor (except as Lessor has agreed
otherwise in writing), shall attorn to Lessor and rethgnize Lessor as
Sublessee’s direct Lessor under this Sublease Sublessee shall
execute and deliver, at any time and from time to time, upon the
request of Lessee, Lessor, or any mortgagee, any instrument
necessary or appropriate to evidence such attornment Sublessee
appoints each of the foregoing as Sublessee’s attorney-in fact,
irrevocably, with full power of substitution, to execute and deliver
any such Instrument This appointment is coupled with an interest
and is irrevocable Sublessee waives any Law that may allow
Sublessee to terminate this Sublease or surrender possession of
the demised subpremises if the Lease terminates

18.3 ReóàrEdkeeping. The4ih~ncial ~cords of the Premises are to be maintained by the Lessee in
accordance with recognized industry accepted accounting principles consistently applied In addition to
records and information required to be collected, prepared, maintained and reported pursuant to federal
and State laws ahcirêgulatiqhs and this Lease, the Lessee shall provide the following to Lessor at
Lessor’s reasonable reqØest:.

• access to the bobks of account for the Premises:
• records pertaining to the Residential Rental Units:
• annual operating statements for the Project;
• audited financial statements for the Project; and
• annual operating budget for the Project.
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ARTICLE 19~
LEASEHOLD MORTGAGES

19.1 Leasehold Mortgage. Notwithstanding anything in this Lease to the contrary, Lessee shall have
the absolute and unconditional right, without Lessor’s consent, to execute and deliver a Leasehold
Mortgage at any time and from time to time during the Term. The execution and delivery of a Leasehold
Mortgage shall not be deemed to constitute such an assignment or transfer of this Lease as would require
the holder or holders thereof, as such, to obtain Lessor’s consent Upon foreclosure thereof (or any bone
fide sale or assignment in lieu of foreclosure) the Leasehold Mortgagee m~y without further consent of
Lessor sell and assign this Lease, provided that the purchaser or assigdeè~expressly assumes and
agrees to perform all conditions and obligations of the Lease. Any assigh~e (other than the Leasehold
Mortgagee) who has acquired title to this Lease by way of foreclosure or deed in lieu thereof may only
assign its rights under this Lease, other than by way of mortgage, in compliance with Article 17 Lessor
shall not be required to join in, or ‘subordinate the Fee Estate to:’ any Leasehold Mortgage, but shall
execute and deliver such estoppel certificates and other certthcations as any Leasehold Mortgagee shall
reasonably require

192 Protection of Leasehold Mortgagee In the event Lessee subjects this Lease to a Leasehold
Mortgage the provisions of this Article 19 shall apply with respect to suoh Leasehold Mortgage

19.2.1 Concurrent Notices. Lessor shall, upon servihg1~ssee with any notice pursuant to the
provisions of this Lease, concurrently servea copy of the notice iJ~bn. ..easehold Mortgagee.

1922 Right to Cure Leasehold Mortgagee and each Equity Investor shall have the right, but
not the obligation, at any time prior to termination of this Lease and without payment of any penalty, to
pay all Rent due hereunder1 to effect any insurance to pay any taxes or assessments, to make any
repairs or improvements, to do any other act or thing required of Lessee under this Lease, and to do any
act or thing which may be necessary and proper to be done in the performance and observance of the
agreements, covenants and conditions to prevent termination of this Lease Any of the foregoing done by
Leasehold Mortgagee or the Equity Investor, as applicable shall be effective to prevent a termination of
the Lease as if the same had been done by Lessee

ig 23 Cure Penod Notwithstanding anything in this Lease to the contrary, if any Event of
Default shall occur which, pursuantto any provision of this Lease, entitles or purportedly entitles Lessorto
terminate this Lease, Lessor shall have no right to terminate this Lease unless (a) Lessor shall have given
written notice to the Leasehold Mortgagee of Lessees Default and stating Lessors intent to terminate this
Lease, and (b) either (i) in the event of a Monetary Default the Leasehold Mortgagee shall not have
cured such Monetary Default within thirty (30) days after the service of such written notice, or (n) in the
event of any other Default under this Lease susceptible of being cured by the Leasehold Mortgagee the
Leasehold Mortgagee fails to commence within sixty (60) days after the service upon the Leasehold
Mortgagee of such written notice, the cure of such Default, and diligently pursue to completion the cure of
such Default provided however, that in the Event of a Default under this Lease which consists of the
existence or nonpaynientöf a lien, such Default shall be deemed to be cured if, within such 60-day
period, the Leasehold MØrtgagee shall have commenced foreclosure and shall thereafter diligently pursue
such proce?dings to cohipletion, or shall have commenced and shall thereafter diligently pursue steps to
obtain title to the Leasehold Estate by means of an assignment in lieu of foreclosure. If any such Default
susceptible of being cured by the Leasehold Mortgagee cannot be cured by the Leasehold Mortgagee
without the Leasehold Mortgagee first obtaining possessicn of the Premises or title to the Leasehold
Estate or if the Default is not susceptible of being cured by the Leasehold Mortgagee, such Default shall
be deemed to be cured if: (A) within sixty (60) days after the receipt by the Leasehold Mortgagee of such
written notice, the Leasehold Mortgagee shall have commenced foreclosure and thereafter diligently
pursue such proceedings to completion, or (B) the Leasehold Mortgagee commences, within such 60-day
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period, and thereafter diligently pursues, steps to obtain title to the Leasehold Estate by means of an
assignment in lieu of foreclosure. During the course of any such proceedings such Leasehold
Mortgagee shall pay or cause to be paid all Rent as and when the same becomes due and payable under
this Lease and shall perform all other obligations of the Lease.

19.2.4 Time Extensions. If the Leasehold Mortgagee is prohibited from commencing or
prosecuting foreclosure or other appropriate proceedings in the nature thereof by any process or
injunction issued by any court or by reason of any action by any court having jurisdiction over any
bankruptcy or insolvency proceeding involving Lessee, the times specifled in Section 19.2.3 for
commencing or prosecuting foreclosure or other proceedings shall be exfhhded for the period of the
prohibition, provided that the Leasehold Mortgagee shall have fully cure.ct:ihy Monetary Default and shall
continue to pay Rent as and when the same become due, and shail,p~rf~5rm all other obligations of the
Lease. c,

19.2.5 New Lease. Lessor agrees that, in the ever Lóf~terrfiination~for any reason
(including, but not limited to, any Default by Lessee), Lessor, if requested by the Leasehold Mortgagee
will enter into a new lease of the Premises with the most.:~nior Leasehold Mortgagéé:requesting a new
lease which new lease shall commence as of the date of termination of this Lease and shall run for the
remainder of the Term at the Rent and upon the same terms, covenants and conditions herein contained
provided that (a) such Leasehold Mortgagee shall make written request upon Lessor for the new lease
within sixty (60) days after the date such Leasehold Mortgagee receives written notice from Lessor that
the Lease has been or will be terminated; (l~)such Leasehold Mott~agee shall pay to Lessor at the time
of the execution and delivery of the new lease any and all sums including Rent, which would, at that time
be due and unpaid pursuant to this Lease but for its termination and In addition thereto all reasonable
expenses including reasonable attorneys fees, which Lessor shall have incurred by reason of such
termination (c) such Leasehold Mortgagee shall perform and observe all covenants in this Lease to be
performed and observed by Lessee, and shall further remedy any other ccnditions which Lessee under
the terminated lease was obligated to perform under its terms, to the extent the same are reasonably
susceptible of being cured by the Leasehold Mortgagee and (d) the lessee under the new lease shall
have the same right, title and interest in and to the Premises as Lessee had under the terminated Lease
immediately prior to its termination Notwithstanding the foregoing, nothing herein contained shall require
any authorized Leasehold Mortgagee to enter into a new lease pursuant to this Section 19 2 5, nor to
cure any Default of Lessee referred to above

1P;2.6 ModWibátii~hs Regüeáted by Leasehold Mortgagee. If, in connection with Lessee’s
financing of its interest under this Lease a prospective lender requests that additional or modified
protections be incorporated into this Lea~e, Lessor shall review and reasonably approve such requests
and timely amend this Lease as necessary and appropriate, provided, however that such additions or
modifications requested are generally applicable and utilized in financings of leasehold estates similar to
the Leasehold E~t~te under thi~Lease, and that such requests do not materially and adversely affect
Lessor’s rights orThaterially increase Lessors obligations.

19.2.7 LiabiliSLiitiifs. Subject to the provisions of Section 19.2.5, in the event any third party or
Leasehold Mortgagee act~Uires the Leasehold Estate upon foreclosure (whether judicial or non-judicial in
nature) or by assignment in lieu of foreclosure, or acquires a leasehold estate in the Premiaes pursuant to
the terms of a new lease, such party, as the new lessee, shall be personally liable only for the obligations
of the Lessee under this Lease (or, if applicable, the new lease) arising during the period of time that such
party holds title to the Leasehold Estate created hereby (or, if applicable, the new lease).

ARTICLE 20:
EQUIPMENT LIENS
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20.1 Lessee’s Rights. If at any time or from time to time Lessee desires to enter into or grant any
Equipment Lien that otherwise complies with this Lease, and provided that no uricured Event of Default
exists, then upon Lessees request Lessor shall enter into such customary documentation regarding the
Financed FF&E as Lessee reasonably requests, providing for matters such as: (a) waiver or
subordination of any right to take possession of such Financed FF&E upon an Event of Default; (b) waiver
or subordination of any other right, title, or interest in the Financed FF&E; and (c) agreements to enable
the holder of such Equipment Lien to repossess such Financed FF&E if such holder exercises remedies
under its Equipment Lien.

20.2 Required Provisions for Equipment Liens. If Lessee enters info any Equipment Lien) then
Lessee shall: (i) not file (or cause or permit to be fired) such Equipmenttien as a lien against the Fee
Estate or any part of the Fee Estate) but Lessee shall be permitted;td~filê•.pr cause to be filed a fixture
filing attaching to Lessee’s interest in the Premises relating to any Financed FF&E, and (ii) cause to be
inserted in the documents for such Equipment Lien a provision to the following effect

Notwithstanding anything to the contrary herein, this chattel mortgage, conditional sales
agreement titre retention agreement, or security agreement shall not create or be filed as a lien
against the Fee Estate.

ARTICLE 21:
QU!T ENJOYMENT

So long as this Lease has not been terminated Lessor covenants that Lessee shall and may peaceably
and quietly have, hold and enjoy the Premises for the Term, subject to the terms, covenants conditions,
provisions and agreements set forth in this Lease, without hindrance or disturbance by or from Lessor or
anyone lawfully claiming by or through Lessor) and free of any encumbrance created or suffered by
Lessor except Permitted Exceptions

ARTlCLE~22:
REMEDIES

22.1 Defrnitio at “Event of të~ault”. An “Eüënt of Default’ means the occurrence of any one or
more of the following

22 ‘Ii Monetary Default If a Monetary Default occurs and continues for ten (10) days after
Notice from Lessor, specifying in reasonable detail the amount of money not paid and the nature and
calculation ora~$iOhsuch paymeit

221.2 PrOhibited LienW If Lessee fails to comply with any obligation regarding Prohibited Liens
and does not begin to remedy such failure within fifteen (15) days after Notice from Lessor and
thereafter, diligently pur~Ue:iuch remedy to completion.

22.1.3 Bankruptcy or Insolvency. If Lessee ceases to do business as a going concern, ceases
to pay its debts as they become due or admits in writing that it is unable to pay its debts as they become
due, or becomes subject to any Bankruptcy Proceeding (except an involuntary Bankruptcy Proceeding
dismissed within ninety (90) days after commencement), or a custodian or trustee is appointed to take
possession of, or an attachment execution or other judicial seizure is made with respect to, substantially
all of Lessee’s assets or Lessee’s interest in this Lease (unless such appointment attachment, execution,
or other seizure was involuntary and is contested with diligence and continuity and vacated and
discharged within ninety (90) days).
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22.1.4 Nonmonetarv Default. [any other Nonmonetary Default occurs and Lessee does not
cure it within thirty (30) days after Notice from Lessor describing it in reasonable detail, or, in the case of a
Nonmonetary Default that cannot, with due diligence, be cured within thirty (30) days from such Notice, if
Lessee shall not (a) within thirty (30) days from Lessor’s Notice advise Lessor of Lessee’s intention to
take all reasonable steps to cure such Nonrnonetary Default; (b) duly commence such cure within such
period, and then diligently prosecute such cure to completion; and (c) complete such cure within a
reasonable time under the circumstances (not necessarily limited to thirty (30) days).

22.1.5 Other Events. The occurrence of any other event described a~ constituting an “Event of
Default” elsewhere in this Lease, which default is not cured within the time:fráthedescribed in such other
provision or if no cure period is described, than within the time frame described in Section 22 1 4

222 Remedies If an Event of Default occurs, then Lessor shall, at Lessor’s option (unless prohibited
by Law), have any or all of the following remedies, all cumulative (i e the exercise of one remedy shall
not preclude exercise of another remedy) in addition to such other remedies as may be available at law
or in equity or under any other terms of this Lease Lessors remedies include

22 2 1 Termination of Lessee’s Rights Lessor may terminate Lessees right to possess the
Premises by any lawful means, in which case this Lease and the Term shall terminate, such date of
termination shall be the Expiration Date, and Lessee shall immediately surrender possession to Lessor
Notwithstanding the foregoing, no re-entry or taking of pos&~lbn of the Premises by Lessor under
Section 22 2 2 shall be construed as an election on Lessor’s part to terminate this Lease unless a written
Notice that this Lease is terminated is given by Lessor or an cider is secured stating tnat this Lease is
terminated The effective date of termination of this Lease shall be as of the date set forth or provided in
the Notice or order, as the case may be

22 2 2 Taking Possession Lessor may re-enter and take possession of the Premises with
process of law, whether by summary proceedings (unless prohibited by Law) or otherwise and remove
Lessee (and all property of Lessee), with or without having terminated this Lease, and without thereby
being liable for damages or guilty of trespass This is intended to constitute an express right of re entry
by Lessor Except as expressly provided in this Lease or prohibited by Law Lessee for and on behalf of
itself and all persons claiming by through or under Lessee, expressly waives any and all right of
redemption provided by any Law or re entry or repossession or to restore the operation of this Lease if
Lessee is dispossessed by a judgment or by warrant of any court or judge or in case of re entry or
repossession by Lessor or any expiration or termination of this Lease No re entry by Lessor, whether
had or taken under summary proceedings or otherwise shall absolve or discharge Lessee from liability
under this Lease The terms enter, re enter,” “entry,” and re entry” as used in this Lease are not
restncted to their technical legal meanings

22.2.3 Suits Sefore Exbitation Date. Lessor may sue for damages andfor to recover Rent from
time to time at Les~e~ election nothing in this Lease requires Lessor to wait until the date when this
Lease or the Term would have expired absent an Event of Default and a resulting termination of this
Lease.

22.2.4 Receipfof Moneys. No receipt of money by Lessor from Lessee after termination of this
Lease, or after the giving of any notice of termination of this Lease, shall reinstate continue, or extend
this Lease or affect any notice theretofore given to Lessee, or waive Lessor’s right to enforce payment of
any Rent payable or later failing due, or Lessors right to recover possession by proper remedy, except as
this Lease expressly states otherwise, it being agreed that after service of Notice to terminate this Lease
or the commencement of suit or summary proceedings, or affer final order or judgment for possession,
Lessor may demand, receive, and collect any moneys due or thereafter falling due without in any manner
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affecting such notice, proceeding, order, suit or judgment, all such moneys collected being deemed
payments on account of Lessee’s liability.

22.2.5 No Waiver. No failure by Lessor to insist upon strict performance of any covenant,
agreement, term, or condition of this Lease or to exercise any right or remedy upon a Default, and no
acceptance of full or partial Rent during continuance of any such Default, shall waive any such Default or
such covenant, agreement, term or condition. No covenant, agreement, term or oondition of this Lease to
be performed or complied with by Lessee, and no Default, shall be Modified except by a written
instrument executed by Lessor. No waiver of any Default shall Modify this.Lease. Each and every
covenant, agreement, term, and condition of this Lease shall continue in fujffotOe;and effect with respect
to any other then-existing or subsequent Default of such covenant, agceeiiient, term or condition of this
Lease.

222 6 Receiver Lessor shall be entitled as a matter of right, by ex parte order or otherwise, to
the appointment without bond of a receiver of the Premises, and of the rents revenues income and
profits generated from the Premises without regard to the value of the Premises or the solvency of any
Person liable for the payment of any monetary obligation under this Lease and regardless of whether
Lessor has an adequate remedy available to Lessor under this Lease or under applicable Laws

22 2 7 Damages Lessor may recover from Lessee all damages Lessor incurs by reason of
Lessee’s Default, including reasonable costs of recovering pósse$sion, re-letting the Premises, and any
and all other damages legally recoverable ~by Lessor, and reimbursement of Lessor’s reasonable
out of-pocket costs including Legal Costs Lessor may recover such damages at any time after Lessee’s
Default including after expiration of the Term Notwithstanding any Law to the contrary, Lessor need not
commence separate actions to enforce Lessees obligations for each month’s accrual of damages for
Lessee’s Default, but may bring and prosecute a single combined action for all such Rent and damages

22 2 8 Iniunction of Breaches Whether or not an Event of Default has occurred, Lessor may
obtain a court order enjoining Le~êØê from continUing any Default or from committing any threatened
Default Lessee speciflbally and exprè~sly acknowledg?s that damages may not constitute an adequate
remedy for any NonmanetarS,.Default.~)

2229 Continue Lease Lessor may at Lessors option maintain Lessee’s right to possession
in such case, this Lease shall continue and Lessor may continue to enforce it, including the right to collect
Rent when due and any remedies for nonpayment

22210 Restoration Funds Upon any termination of this Lease resulting from an Event of
Default, to the extent that Lessor or Depository then holds any Restoration Funds, such Restoration
Funds shall be applied first toward the applicable Restoration with any Restoration Funds remaining after
completion of R~storation being~èpplied in the manner set forth in Section 13.2 for the disposition of
Property Insurance Proceeds upon a Casualty Termination, subject to any claims for damages resulting
from such Event of Dthfáijit.

22.3 Proceeds of Reletting. Lessor shall apply any proceeds of any re-letting as follows, without
duplication, but inoludin~ Default Interest on all such sums:

22.3.1 Lessor’s Costs. First, to pay to itself the cost and expense of terminating this Lease,
re-entering, retaking, repossessing, repairing, performing any Construction, and the cost and expense of
removing all persons and property therefrom, including in such costs reasonable and customary
brokerage commissions and Legal Costs;
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22.3.2 Preparation for Reletting. Second, to pay to itself the cost and expense reasonably
sustained in securing any new lessees and other occupants, including in such costs all brokerage
commissions, Legal Costs, and any other reasonable costs of preparing the Premises for re-letting;

22.3.3 Costs of Maintenance and Operation. Third, to the extent that Lessor shall maintain and
operate the Premises, to pay to itself the reasonable cost and expense of doing so; and

22.3.4 Residue. Fourth, after payment to itself of any balance remaining on account of Lessee’s
Jiability to Lessor, to Lessee or any Leasehold Mortgagee, as applicable.

22.4 Lessee’s Late Payments; Late Charges. If Lessee fails to;.iriake ahy payment to Lessor
required under this Lease within ten (10) days after such paymentvi~~fJist due and payable, then in
addition to any other remedies of Lessor, and without reducing or adversely affecting any of Lessors
other rights and remedies, Lessee shall pay Lessor within ten (10) days after demand Default Interest on
such late payment beginning on the date such payment was first due and payable and continuing until
the date when Lessee actually makes such payment. In addition, bnd without Iirfiftih~ any other rights or
remedies of Lessor, Lessee shall pay Lessor as Additional Rent an administrative charge equal to five
percent (5%) of any payment that Lessee fails to pay within thirty (30) days after such payment is first due
and payable Such administrative charge is intended to compensate Lessor for the inconvenience and
staff time incurred by Lessor to handle the late or missed payment, shall not be deemed a penalty or
compensation for use of funds, and shall not be credited again•~~t:~~ny other obligations of Lessee under
this Lease. .

22 5 Lessor’s Right to Cure If Lessee at any time [ails to make any payment or take any action this
Lease requires then Lessor, after twenty (20) Business Days’ Notice to Lessee, or in an emergency with
such notice (if any) as is reasonably practicable under the circumstances and without waiving or
releasing Lessee from any obligation or Default and without waiving Lessors right to take such action as
this Lease may permit as a result of such Default, may (but need not) make such payment or take such
action Lessee shall reimburse Lessor, as Additional Rent, for an amount equal to (a) all reasonable
sums paid and reasonable costs and expenses (including Legal Costs) incurred, by Lessor in exercising
its cure rights under this Section 22 5, and (b) Default Interest on the amounts in clause (a) above

22 8 Holding Over If for any reason or no reason Lessee remains in the Premises after the
Expiration Date then Lessor will suffer injury that is substantial difficult, or impossible to measure
accurately Therefore, if Lessee remains in the Premises after the Expiration Date, for any reason or no
reason then in addition to any other rights or remedies of Lessor Lessee shall pay to Lessor as
liquidated damages and not as a penalty, for each month (prorated daily for partial months) during which
Lessee holds over after the E~piration Date, a sum equal to twice the then market rental rate for the
Premises plus all Additional Rent otherwise payable under this Lease during the holdover penod
Nothing contaihØ~in this Sectiôh22.6 shall be construed as consent by Lessor to any holding over by
Lessee, and Lessor expressly reserves the right to require Lessee to surrender possession of the
Premises to Lessor ä~j5rqvidçd in this Lease upon the expiration or earlier termination of this Lease.

22.7 Waivers: Jury Trial, Redemption. Lessor and Lessee irrevocably waive all righta to trial by jury
in any action, proceedi?ig, counterclaim, or other litigation arising out of or relating to this Lease, the
relationship of Lessor and Lessee regarding the Premises, enforcement of this Lease, Lessee’s use or
occupancy of the Premises, any claim of injury or damage arising between Lessor and Lessee, or any
actions of Lessor in connection with or relating to the enforcement of this Lease. Lessee waives any right
of redemption provided for by Law.

22.8 Accord and Satisfaction: Partial Payments. No payment by Lessee or receipt by Lessor of a
lesser amount than the amount owed under this Lease shall be deemed to be other than a part payment
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on account by Lessee. Any endorsement or statement on any check or letter accompanying any check or
payment of Rent shall not be deemed an accord or satisfaction. Lessor may accept any such check or
payment without prejudice to Lessor’s right to recover the balance of such Rent or pursue any other
remedy.

22.9 Lessor’s Default Lessor shall be in default under this Lease if Lessor fails to cure any breach of
its obligations under this Lease within thirty (30) days after Notice from Lessee describing such breach in
reasonable detail, or, in the case of a breach that cannot, with due diligence, be cured within thirty (30)
days from such Notice, if Lessor shall not (a) within thirty (30) days from Less?e’s Notice advise Lessee
of Lessor’s intention to take all reasonable steps to cure such default; .( duly commence such cure
within such period, and then diligently prosecute such cure to completiøh and (c) complete such cure
within a reasonable time under the circumstances (not necessarily limited to thirty (30) days)

22.10 Miscellaneous. Lessor and Lessee further agree as folläws with té~ppct to any Defaults and
Lessor’s rights and remedies:

22.10i Survival. Termination or expiration p,f this Lease resulting frorbi;Default shall not
relieve any party of any claims against it that arise under this Lease before the Lease expires or is
terminated. H

22.10.2 No Double Recovery. In no event shall Les~r: be entitled, directly or indirectly, to
recover twice for the same element of Lessor~s,damages.

ARTICLE 23
END OFTERM

Upon any Expiration Date (a) all Improvements, FF&E and Building Equipment shall become Lessors
property; (b) Lessee sha II deliver t.ó.Lessor posses&on of the Premises, in the condition this Lease
requires, subject to any Loss that this Lease does not require Lessee to Restore, (c) Lessee shall
surrender any right, title or interest in and to the Premises and deliver such evidence and confirmation
thereof as Lessor reasonabl~e.r~quit~;... (ci) Lessee sliall deliver the Premises free and clear of all:
Subleases and liens except (1) Permitted Exceptions existing as of the Commencement Date or
consented to by Lessor, (2) Subleases executed pursuant to this Lease or consented to by Lessor,
(3) liens that Lessor or any of its agents caused and (4) Subleases or other agreements required to
remain in place due to certain tenants’ rights set forth in applicable Law, Ce) Lessee shall assign to
Lessor, and give Lessor copies or originals of, all assignable licenses permits, contracts, warranties and
guarantees then in effect for the Premises, along ~th copies of all operating manuals and similar
documentation relating to all Improvements, FF&E, and Building Equipment and the current year’s
operating bud~eflor the Prenuises (including applicable back-up information); (f) the parties shall
cooperate to achieve an orderly transition of operations from Lessee to Lessor without interruption
including delivery of such information books and records (or copies thereof) as Lessor reasonably
requires; (g) if such pIahfl~è available, Lessee shall provide Lessor with a complete set of as-built plans
and specifications for ailihiprovements, if any, added to the Premises since the Commencement Date;
(h) the parties shall adjust for Real Estate Taxes and all other expenses and income of the Premises and
any prepaid Rent and shall make such payments as shall be appropriate on account of such adjustment
in the same manner as for a sale of the Premises (but any sums otherwise payable to Lessee shall first
be applied to cure any Default); (i) the parties shall terminate the recorded Lease; and (j) Lessee shall
assign to Lessor, and Lessor shall reimburse Lessee for, all utility and other service provider deposits for
the Premises.

50



Halewal’olu Senior Residences
Lease

ARTICLE 24:
NOTICES

All Notices shall be in writing and addressed to Lessor and Lessee (and their designated copy recipients),
as applicable as set forth fri Exhibit B attached hereto. Notices (including any required copies as set
forth in Exhibit E) shall be delivered by (a) United States certified or registered mail, postage prepaid,
return receipt requested -or (b) a nationally recognized overnight courier service, to the addresses set
forth in Exhibit E. Notices shall be deemed delivered (a) one (1) Business Days after the date it is
posted if sent by U.S. Mail (provided no postal strike or other disruption of postal service is then in effect)
or (b) the date the overnight courier delivery is made (or when delivery has.tèèh-~attempted, as evidenced
by the written report of the courier service) to such address(es). Either~pátty maychange its address by
Notice in compliance with this Lease Notice of such a change shall be effective only upon receipt Any
party giving a Notice may request the recipient to acknowledge receipt of such Notice The recipient shall
promptly comply with any such request but failure to do so shall hót limit th&effectiveness of any Notice.
Any attorney may give any Notice on behalf of its client

- ARTICLE2&.
ADDITIONAL DELIVERIES, THIRD PARTIES

25.1 Estoppel Certificates. As often as may be necessar~/;~:Øañh party to this Lease (a Requesting
PartV’) may require the other party (a Certifying Party”) to execute, acknowledge, and deliver to the
Requesting Party (or directly to a designated third party) up to four (4) original counterparts of an estoppel
certificate in such form as may be reasonably required by the Requesting Party indicating therein any
exceptions thereto that may exist at that time, and shall also contain any other information reasonably
requested by the Requesting Party The Certifying Party shall sign acknowledge, and return such
estoppel certificate within fifteen (15) days after request even if the Requesting Party is in Default Any
estoppel certificate may be relied upon by the Requesting Party (and any Person on behalf of whom the
Requesting Party requestçtUsuch ëst&~peI certitioaté)and shall bind the Certifying Party.

25 2 Further Assurances Each party shall execute and deliver such further documents, and perform
such further acts, as may be reasonably necessary to achieve the parties intent in entering into this
Lease. - - -~ :-,~ - .::.

253 ModIfication Any Modification of this Lease must be in writing signed by the party to be bound

25.4. Lessor’s Right to Amend. Any fro*ion herein to the contrary notwithstanding, during the term
of this Agreement Lessor reserves the right, at any time to amend this Lease in order to assure
compliance WitflLall applicable H.1~D, County, State and other federal statutes, laws, and regulations. All
such amendments shall be within the general scope of this Lease Lessor shall provide all such
amendments in writing to the Lessee The Lessee agrees that it shall immediately take any and all
reasonable steps to ódrtply with such amendments as required by law.

25.5 Successors andAssigns. This Lease shall bind and benefit Lessor and Lessee and their
successors and assign~, but this shall not limit or supersede any Transfer restrictions. Nothing in this
Lease confers on any Person (except Lessor, Lessee, and any Leasehold Mcrtgagees) any right to insist
upon, or to enforce against Lessor or Lessee the performance or observance by either party of its
obligations under this Lease.

ARTICLE 26:
CULTURAL AND ARCHEOLOGICAL
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26.1 Native Hawaiian Rights. Lessee shall respect and recognize any and all rights of native
Hawaiians to exercise traditional rights, customs, practices, prerogatives, privileges and usufructs on the
Premises, if any, subject to and in accordance with applicable Laws.

26.2 Human Remains; Artifacts; Historical Items.

26.2.1 Discovery. In the event any human remains1 traditional cultural items, artifacts or
historical items (collectively “Historic Items”) are discovered on the Premises, Lessee shall immediately
report such discovery to Lessor. Upon such discovery and subject to Lessor~s~approvaI and if required by
applicable Laws, Lessee shall, at Lessee’s sore expense: (a) cause all excaVation or other activity in the
immediate area that may damage the Historic Items or the potential hi:s.t~hc site to cease; (b) cause the
site to be stabilized and secured to temporarily protect the Historic Items against damage theft, or both,
and (c) cause the Historic Items to be left untouched so that their cultural, archaeological or historical
context may be accurately documented and to honor cultural seheitivities rdla ed to the Historic Items;
provided however that if artifacts or historical items are found without human remains, and if leaving the
artifacts or historical items in their siabilized and secured site poses a substantial risk of loss or damage
to all or part of them, Lessee shall cause such Historic Items to be removed and safeguarded elsewhere

26 2 2 Human Remains In the event Lessee discovers human remains Lessee shall, at
Lessee’s sole expense and in addition to the duties set forthihsectibh 262.1, (a) reportthe discovery as
soon as possible to Lessor, the Historic Preservation Div sioYY:öf~the Department of Land and Natural
Resources of the State (“SHPD”), the appropriate medical exá~ti er or coroner, and the appropriate
police department, and (b) cause to be prepaéci,..~y an archeologist.rëasonably acceptable to Lessor, a
mitigation and/or burial treatment plan reasonably acceptable to Lessor a~d to SHPD or the burial council
having junsdictcon over such matters Lessor and Lessee shall comply with all Laws applicable to the
handling of such human remains, and shall work together to formulate and carry out such mitigation or
burial treatment plan

26.2.3 Lessor’s ReservatIort~ If any Historib Items are discovered, then Lessor shthl have the
right at all reasonable times to enter the Premises for the purposes of searching for, exploring for, and
removing any of the Histonc Items for preservation as permitted by Law

26 2 4 Studies by Lessee In the event any archaeological studies or histonc preservation
studies are sought to be conducted in or on the Premises, by Lessee or anyone acting by or through
Lessee, Lessee shall provide a complete copy of the results of such studies to Lessor promptly upon
completion thereof

26 25 Lessor’s Right to Historic Items No Liability Lessee shall have no right title or interest
whatsoever with respect to any Historic Items discovered on or about the Premises As between Lessor
and Lessee Lessor shall retain ownership of any Historic Items discovered on or about the Premises to
the extent private ~hership of the Historic Items by Lessor is permitted under applicable Laws, and in
any event Lessor shall retain the exclusive right to act as and to exercise all rights of, the landowner
under applicable Laws. ZiL~ssor shall not be responsible for any damages or other liabilities that may
result from cessation of ê*cavation or construction, or from Lessee’s compliance with provisions of this
Article 26 and applicable Laws.

ARTICLE 27:
- MISCELLANEOUS

27.1 Due Authorization and Execution. Lessor represents and warrants that Lessor has full right,
title, authority and capacity to execute and perform this Lease and any other agreements and documents
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to which Lessor is a party and referred to or required by this Lease (collectively, the “Lease-Related
Documents); the execution and delivery of the Lease-Related Documents have been duly authorized by
all requisite actions of Lessor; the Lease-Related Documents constitute valid, binding, and enforceable
obligations of Lessor; and neither the execution of the Lease-Related Documents nor the consummation
of the transactions they contemplate violates any agreement (including Lessor’s organizational
documents) contract, or other restriction to which Lessor is a party or is bound. Lessee makes to Lessor
representations and warranties reciprocal to those in the preceding sentence and, in addition, represents
and warrants that Lessee is qualified to do business in the State. Both parties’ representations and
warranties in this Section 27.1 shall continue to apply in full force and effect throughout the Term as if
made continuously during the Term.

27.2 Costs and Expenses; Legal Costs. In the event of any litigati.btYOr dispute between the parties,
or claim made by either party against the other, ansing from this Lease or the Lessor-Lessee relationship
under this Lease, or Lessor’s enforcement of this Lease upon a Default or to enforce or interpret this
Lease or seek declaratory or injunctive relief in connection with this Lease or to exercise any right or
remedy under or arising from this Lease, or to regain or attempt to regain possession of the Premises or
terminate this Lease, or in any Bankruptcy Proceeding affecting the other party to this Lease, the
prevailing party shall be entitled to reimbursement of its Legal Costs with Default Interest and all other
reasonable costs and expenses incurred in enforcing this Lease or curing the other party’s default

27.3 No Consequential Damages. Whenever either part~,rrjãy seek or claim damages against the
other party (whether by reason of a breach.of this Lease by such~ady, in enforcement of any indemnity
obligation, for misrepresentation or breach of warranty, or otherwise), neither Lessor nor Lessee shall
seek, nor shall there be awarded or granted by any court, arbitrator, or other adjudicator any speculative,
consequential, collateral, special punitive, or indirect damages, whether such breach shall be willful
knowing, intentional, deliberate, or otherwise except as otherwise expressly permitted by this Lease
The parties intend that any damages awarded to either party shall be limited to actual, direct damages
sustained by the aggrieved party Neither party shall be liable for any loss of profits suffered or claimed to
have been suffered by the other

274 No Waiver by Silence Failure of either party to complain of any act or omission on the part of
the other party shall not be deemed a waiver by the non complaining party of any of its rights under this
Lease No waiver by either party at anytime, express or implied, of any breach of this Lease shall waive
such breach or any other breach

275 Performance Under Protest If a dispute arises about performance of any obligation under this
Lease, the party against which such obligation is asserted shall have the right to perform it under protest,
which shall not be regarded as voluntary performance A party that has performed under protest may
institute appropriate proceedings to recover any amount paid or the reasonable cost of otherwise
complying with~b~t~uch obligatid.h.

27.6 Survival. Alt~ridh~s a~d obligations that by their nature are to be performed after any termination
of this Lease shall suivhie~thhy such termination.

27.7 Unavoidable Delay. Each party’s obligation to perform or observe any nonmonetary obligation
under this Lease shall be suspended during such time as such performance or observance is prevented
or delayed by Unavoidable Delay.

27.8 Broker. Each party: (a) represents and warrants that it did not engage or deal with any broker or
finder in connection with this Lease, and no person is entitled to any commission or finder’s fee on
account of any agreement or arrangement made by such party; and (b) shalt Indemnify the other party
against any breach of such representation.
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27.9 Service of Process. Lessee and every assignee shall either be domiciled in the State or shall,
effective upon the date of this Lease (for the original Lessee) or upon the date of said assignment (for an
assignee), designate in writing an agent who is domiciled in the State upon whom service of notice or
process may be made at all times (if applicable, Lessee’s first such agent for service of process is
designated in Exhibit F). Service of summons or other legal process upon said agent shall be
conclusively deemed to be complete upon Lessee and shall authorize the court from which such
summons or legal process has issued to proceed in all respects as in the case of service personally made
upon an indMdual. In the event Lessee fails to designate said agent for the service of process, or upon
the death or absence of said agent, unless a successor shall be promptLy named, the Director of
Commerce and Consumer Affairs of the State shall be deemed Lessee’s or~ässignee’s agent for service
of notice and process, and any notice or process served upon said ~designée or said Director of
Commerce and Consumer Affairs shall have the force and effect of pe.rsbhal service upon Lessee or said
assignee in all matters respecting this Lease and the enforcement;,~and every assignee
shall be duly qualified by the Director of Commerce and Consumer Affairs to do business in the State

2710 Sexual Harassment Policy At all times dunng the Term, Lessee shall have and enforce a
policy prohibiting sexual harassment in acccrdance.’With Article 18 of Chapt&t~•of the Revised
Ordinances of Honolulu 1990 Lessee may obtain a copy of said Article at the Office of the City Clerk,
Honolulu Hale, 530 South King Street, Honolulu, Hav~äi’i. ‘f” ~. . .

27.11 Non-Discrimination Policy. Lessee shall not discriniih~t~ against any employee or applicant for
employment based on race, color, nationa{ origin, religion, sd*;.2s?xual orientation, familial status, or
disability, and Lessee shall comply with the provisions included in any agreement with the County
pertaining to discrimination

27.12 Neither Party Agent, Joint Venturer or Partiiei~df the OtheK Neither party hereto shall be
construed to be an agent of or a joint venture or partner with, the other party

ARTlCL~28:
INTER RETATION, EXECUTION, ANP:APPLICATION OF LEASE

28 1 Captions The captions of Articles, Sections items and paragraphs are for convenience and
reference only and shall not be deemed to limit construe, affect or alter the meaning of such Articles,
Sections, items and paragraphs

282 Counterparts This Lease may be executed in counterparts with the same effect as 1 both
perties hereto had executed the same document Both counterparts shall be construed together and
shall constitute a single lease document

28.3 Delivery àf.Drafts. Neither party shall be bound by this Lease unless and until such party shall
have executed and d&jcered’lhis Lease. The submission of draft(s) or comment(s) on drafts shall not
bind the parties, nor sh~l.l:’~ioh draft(s) and comment(s) be considered in interpreting this Lease.

28.4 EntIre Agreement. This Lease contains all terms, covenants, and conditions about the
Premises. The parties have no other understandings or agreements, oral or written, about the Premises
or Lessee’s use or occupancy ot or any interest of Lessee in, the Premises except for any agreements
referenced in this Lease, and except for any provisions from the Development Agreement that, by their
terms are applicable to the Premises and intended to survive the closing of this leasing transaction (in
which case such provision shall not be deemed legally merged into this Lease but, instead, shall be
deemed incorporated into this Lease to the extent applicable).
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28.5 Governing Law and Venue. This Lease its interpretation and performance, the relationship
between the parties, and any disputes arising from or relating to any of the foregoing, shall be governed,
construed, interpreted, and regulated under the Jaws of the State, without regard to principles of conflict of
laws. Any legal action hereunder shall be filed in the Hawaii judicial system only, and Lessor and Lessee
hereby unconditionally submit themselves to the jurisdiction of the courts of the State in the circuit where
the Premises are located, and the United States District Court for the District of Hawaii, and waive the
right to assert that such courts are in an inconvenient forum.

28.6 Partial Invalidity. If any term or pro’.ision of this Lease or its application to any party or
circumstance shall to any extent be invalid or unenforceable, then the reitàihder of this Lease, or the
application of such term or provision to persons or circumstances except those as to which it is invalid or
unenforceable shall not be affected by such invalidity. All remaini~~p~o)4sions of this Lease shall be
valid and be enforced to the fullest extent Law allows. ..~

28 7 Principles of Interpretation No inference in favor of or against any party shall be drawn from
the fact that such party has drafted any part of this Lease The parties have both participated
substantially in its negotiation, drafting and revision, with advice from counsel and other advisers A term
defined in the singular may be used in the plural, and vice versa, all in accordance with ordinary principles
of English grammar which also govern all other language in this Lease The words ‘include and
“including~ shall be construed to be followed by the words “without limitation Each of these terms shall
be interpreted as if followed by the words “(or any part of it)” e*~,ept where the context clearly requires
otherwise: Building Equipment; FF&E; Fee.Estate; lmprovemerit~;:.Land; Leasehold Estate; Premises;
and any other similar collective noun Every reference to any document, including this Lease, refers to
such document as Modified from time to time (except, at Lessor’s option, any Modification that violates
this Lease) and includes all exhibits, schedules and riders to such document The word “or includes the
word and

28 8 Time of the Essence Except as otherwise expressly provided in this Lease, time is of the
essence with respect to ail.~iovisidhibf this Lease.

289 Computation of Deadlines If a due date determined under this Lease falls on a Saturday,
Sunday or official State, County or federal holiday, such due date will be deemed to be the next Business
Day. .. .

2810 Joint and Several If there is more than one Person comprising Lessee, the obligations imposed
upon such Persons under this Lease shall be joint and several

28.11 Relationship Betweè~~Lease arid Development Agreement. In the event of any conflict or
inconsistencslidtween this Lea~and the Development Agreement, this Lease shall control.

. ~SIGNATURES APPEAR ON NEXT PAGEJ
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IN TESTIMONY WHEREOF, Lessor and Lessee have caused this Lease to be signed as of the
day and year first above written.

LESSOR;

Date of execution by Lessor:
___________________ 20

APPROVAL RECOMMENDED:

Department of Community Services

APPROVED AS TO FORM AND LEGALITY;

CITY AND COL&NtYOF HONOLULU, a municipal
corporation of the State of Hawaii

By Department of Budget and Fiscal Services

* Name:

Deputy Corporation Counsel

LESSEE:

Date of execution by Lessee:~ • :HAl~EWAI’PiW SENIOR DEVELOPMENT, LLC,
:~ HawaIi lirñited liability company

BS’.: Halewai’olu-Michaels, LLC,
a H~waii limited liability company
ith Managing Member

By
Name:
Title:
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EXHIBIT A

LEGAL DESCRIPTION AND ENCUMBRANCES

[TO BE ATTACHED: LEGAL DESCRIPTION AND LIST OF ALL ENCUMBRANCES OF RECORDI
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EXHIBIT B

ADDITIONAL PERMIrrED EXCEPTIONS

Permitted Exceptions shall include all of the following, as they existed on the Commencement Date:

1. All leases, Subleases, tenancies and rights of occupancy affecting the Premises caused
or permitted by Lessee or by anyone claiming by, through, or under Lessee;

2. All rights, if any, [or electricity, gas, telephone, water, cablételevisiori, and any other
utilities to maintain and operate lines, cables, poles, and distribution rb&es hi, over, and upon the
Premises;

3 Possible projections or encroachments of retaining walls foundations, stoops areas
steps sills trim, cornices, standpipes, fire escapes, casings ledges, water tables lintels porticos,
keystones, windows, hedges, copings sidewalk elevators fences fire escapes, and the like or similar
projections or objects upon, under, or above any adjoining buildings or streets or ayenues or those
belonging to adjoining premises which encroach upon the Premises or within any set back areas and
variations between the lines of record title and fences retaining walls hedges, and the like,

4~ Variations between the tax map and the recotd.d?Sb iption of the Land;

5. Zoning, environmental, mur~jc.ipai, building1 and uaii:~other laws, regulations or similar
matters imposed by any federal state municipal, or local government or any public or quasi-public board,
authority, or similar agency having jurisdiction over the Premises or any portion thereof,

6 All notes or notices of any violation of law or municipal ordinances, orders, or
requirements noted in or issued by any Government having or asserting jurisdiction, now or hereafter
affecting the Premises and

7. The lienfdr all taxes~.oFiarges, rents1 assessments, and any other governmental charges
which are not yet due and payable

8 [RESERVED — all exceptions (including encroachments identified on applicable
ALTA Survey) accepted or deemed accepted by Lessee as a result of its due diligence
investigation

IREMAIND* OF THIS PAGE INTENTIONALLY LEFT BLANK]
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EXHIBIT C

FORM OF INCOME CERTIFICATION

VERIFICATION OF INCOME

RE: Halewai’ olu Senior Residences
133 1-1347 River Street Honolulu Hawaii 96817

Apartment Number: ____________ Initial Oceupànqy~Date:

I/We, the undersigned, being first duly sworn, stkte that IMc..have read and
answered filly, and truthfiully each ofthe following quc~ikiifr.fox~ all persoñs~tho are to occupy
the unit in the above apartment development for whipWapplication is made, alFof. horn are
listed below: .

A. B. C. I). E.
Name of Relationshipto Age Social Security Place of
Members Head of *. Number Employment

ofthe Household Household ::. ... ..

Head of Household.

Sp;oU~e .~

1 The anticipated income of all the above persons during the 12-month
period beginmng this date, including income described in Item 1(a) below, but excluding all
income descnbed in subitem (b) below, is $_________

(a) The amount set forth above includes all ofthe following income (unless such
income is ddsc~tibed in (b)below):

(i) all wages and salaries, overtime pay, commissions, fees, tips and
bonuses before payroll deductions;

:(jj) net income from the operation of a business or profession or from the

rental of real o?personal property (without deducting expenditures for business expansion
or amortization of capital indebtedness or any allowance for depreciation of capital
assets);

(iii) interest and dividends (include all income from assets as set forth in
Item 2(b) below);

(iv) the full amount of periodic payments received from social security,
annuities, insurance policies, retirement finds, pensions, disability or death benefits and
other similar types of periodic receipts;



(v) payments in lieu of earnings, such as unemployment and disability
compensation, workmen’s compensation and severance pay;

persons;
(vi) the maximum amount ofpublic assistance available to the above

(vii) periodic and determinable allowances, such as alimony and child
support payments and regular contributions and gills received from persons not residing
in the dwelling;

(viii) all regular pay, special pay and allowances of a member ofthe
Armed Forces (whether or not Iivmg in the dwelling) who is the head ofthe household or
spouse; and

liability.
(ix) any earned income tax credit to the extent it exceeds income tax

(b) The following income is e\cluded fiom the amount set forth above

(i) casual, sporadic or irregular gifts;

(ii) amounts which ~Ee:~iecifically for or ih.rthmbursement of medical
expenses; -~

(111) lump sum additions to family assets, such as inheritances, insurance
payments (mcludmg payments under health and accident insurance and worker’s
compensation), capital gains and settlement for personal or property losses,

(iv) amounts of educational scholarships paid directly to a student or an
educational institution, and amounts paid by the government to a veteran for use in
meetmg the costs of tuition, fees, books and equipment, but in either case only to the
extent used for such purposes,

- (v~ ha~~dous duty to a member ofthe household in the aimed forces who
is awa~frcrn home ancl.%posed to hostile fire;

;(~D~91~cation payments under Title II ofthe Uniform Relocation
Assistance and~Rèal Property Acquisition Policies Act of 1970;

(vii) income from employment of children (including foster children)
under the age of 18 years;

(viii) foster child care payments;

(ix) the value of coupon allotments under the Food Stamp Act of 1977;

(x) payments to volunteers under the Domestic Volunteer Service Act of
1973;



(xi) payments received under the Alaska Native Claims Settlement Act;

(xii) income derived from certain submarginal land ofthe United States
that is held in trust for certain Indian tribes;

(xiii) payments on allowances made under the Department of Health and
Human Services’ Low-Income Home Energy Assistance Program;

(xiv) payments received from the Job Partnership Training Act;

(xv) income derived from the disposition of fu1~ii~s of the Grand River Band
of Ottawa Indians; and

(xvi) the first $2000 ofpet capita shares received from judgment finds
awarded by the Indian Claims Commission or thç Court of Claims or from funds held in
trust for an Indian tribe by the Secretary of Intèiior.

2 If any ofthe persons described in Cojijnm A in the table above (or any
person whose income or contributions were included in Item above) has any savings, stocks,
bonds, equity in real property or other form of capital investment (excluding interests in Indian
trust lands), provide: ~

(a) the total value ofall such assets owned by all such persons
$ ,and[ :: H::

(b) the amount of mconie expected to be derived from such assets in the 12-
month period commencing this date $_____________________

3 (a) Wall all of the persons listed in Column A above be, or have they
been, full-time students during five calendar months of this calendar year at an educational
institution (other than a correspondence school) with regular faculty and students?

(b) (Complete only if the answer to Item 3(a) is “Yes”) Is any such person
(other than nonresident aliens) married and eligible to file a joint federal mcome tax return?

Yes ___________

~:* Yes

No



We acknowledge that all of the foregoing information is relevant to verification of
our status as Tenants of a Regulated Unit and compliance with City affordable housing policies
and ordinances and HUD affordable housing program requirements. We consent to the
disclosure of such information by the City to HUD and other third-parties involved in the audit
monitoring or enforcement of such policies or programs.

We declare under penalty of perjury that the foregoing is true and correct.

Date: _______________________________

Head of Household

Spouse



FOR COMPLETION BY PROJECT LESSEE ONLY:

L Calculation of eligible income:

(A) Enter amount entered for entire household from Item 1 above:
$

(B) Is the amount entered in Item 2(a) above is greater than $5,000? Yes I No

If the answer to Item 1(B) is “Yes,” please complete subitems (1~~Qii) below:

(i) The product of the amount entered in Item 2(a) above and the current passbook
savings rate as determined by HUD: $________________

(ii) The amount entered in Item 2(b) above~ *5

(iii) Item 1(i) minus Item 1(n) (if less than $0, enter $0) $_____________________

(C) TOTAl ELIGIBLE INCOME (Item 1(A) pJu~,if applicable, Item J(B)(iii)):
$_____________

H. Income Qualification:

(A) Is the amount entered in Item 1(C) less than or equal to thirty percent (30%) of
median incothe for the.Area? Yes / No

(B) Is the ainouitentered~ 1(C) less thah or equal to sixty percent (60%) ofmedian
mcome for the Area9 Yes I No

(C) Is the amount entered in Item 1(C) less than or equal to eighty percent (80%) of
median iuconj~ for the A~ä’? Yes / No

III. Numbbfbf apartment ü~nt assigned: _______________ (enter here and on page one)

Lessee



EXHIBIT 0

[FORM OF CERTIFICATE OF CONTThJUING PROGRAM COMPLIANCE]

CERTIFICATE OF CONTINUING PROGRAM COMPLIANCE

Capitalized terms not otherwise defined in this Certificate of Continuing Program
Compliance shall have the meanings set forth in that certain Lease dated _____________, by and
between the City and County of Honolulu, a municipal corporation of the State of Hawaii (the
“City”), and _________________________, a ____________________________ (the ¶!Lessee”), with respect
to the below-referenced Project (such agreement, the “Agreement”)~~!

Witnesseth that on this _______ day of •. , the undersigned,
having leased from the City that certam affordable semor rental housing development known as
Halewai’olu (the “Project”), does hereby certify that during the preceding year (i) such Project
was continually in compliance with the Lease, (ii) __________of the residential units in the
Project were occupied by Qualified Tenants at Affordable Rents, (in) and does hereby further
certify that the representations set forth herein are true and correct to the best of the
undersigned’s knowledge and belief.

Set forth below are~ the names of the QualIfied Tenants who commenced or
terminated occupancy during the preceding year

Commenced Occupancy * Tërmiñatçd Pciupancy
1. . .~ i. ____________________

2.. ~

_________________ 3: _________________

Attached is a separate sheet listing the number of each residential unit and
mdicatiug which residential umts are occupied by Qualified Tenants, the size, the numbei of
bedrooms of such restdential units and the respective number of Qualified Tenants ~ho
commenced occupancy ofresidential units dunng the preceding year

No: of Total Eligible Size
Unit No. C1$ss. ?~ Unit Bedrooms Rent Income (Sq. Ft.)

Total Number ofUnits;

Number of Lower Income Tenants commencing occupancy this year:



EXHIBIT E

NOTICE ADDRESSEES
(INCUDING REQUIRED COPY RECIPIENTS

LESSOR:

Attn: __________________________

Telephone: -

Faosimile: ____________________________________

Email:

With a copy to:

Attn:
Telephone:
Facsimile: -

Email:

LESSEE: Halewarolu Senior DeVeiopméht1 LLc
737 BIshop Street, Suite1620 -. ‘ :-

HonoIuiu~ Hawaii 96813 v

Attn Ms Monika Mordasini Rosseri Vice President of Development
Ms. Kárëri Seddcn, Vice, President of Development

Tfl phone: (8(8) 691-9446
Fáösimfle: (806) 888-2976
Email mrnordasinn~themichaeIsorg corn

With a copy to

Settle Meyer Law LLLC
900 FbFtStreet Mall, Suite 1800

Honolulu: Hawaii 96813

Ann: Sóbtt W. Settle
Telephdhe: (808) 540-2400
.racsirr.ile: (808) 694-3054

:Errtail: sseftle~settlemeyerlaw.com

I



EXHIBIT F

SERVICE OF PROCESS

National Registered Agents of HI, Inc.
1136 Union Mall, Unit 301
Honolulu, Hawaii 96813
United States
Attn~ Halewai’olu Senior Development LLC

I
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Development Agreement

EXHIBIT D

Development Schedule
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DEVELOPMENT SCHEDULE
Halewai’olu Senior Residences

As of November 5, 2015

Activity Completion Date

PLANNING AND DESIGN
Development Award April 2015
Confidentiality Agreement Complete April 2015
Development Agreement & Ground Lease Negotiated April - October 2015
Development Agreement Council Approval November - December 2015
Concept / Schematic Plan: Site & Vertical June - December 2015
Entitlement (Due Diligence and Discretionary Approvals) January - December 2016
Schematic I Construction Plan: Site & Vertical January - December2016
Submit Construction Plan: Site & Vertical Deceniber 2016

~ Contractor Bid & Negotiation January - May 2017
Contractor Contract Finalized May 2017
Construction Plan Approvals; Site & Vertical (Ministerial) May 2017

FINANCING
Prepare FHLB Seattle AHP 2015 Application AprH - May 2015
Submit FHLB Seattle AHP 2015 Application May 2015
FHLB Seattle AHP 2015 Application Award * November - December 2015
Prepare 2016 181 Round Consolidated Application January - March 2016
Prepare Equitable TOD Loan Fund Program Application January - March 2016
Submit Equitable TOD Loan Fund Program Application Apr11 2016
Submit 2016 ~ Round Consolidated Application April 2016
Equitable TOD Loan Fund Program Award July 2016
HHFDC 2016 1st Round Consolidated Application Award ** July 2016
HHFDC Board Approval of LIHTC & Bond Award July 2016
HHFDC Board Approval of RHTF Award August 2016

CLOSING
Draft Equity Limited Partnership Agreement Circulated January- June 2017
Draft Loan Documents Circulated January - June 2017
Closing June2017

CONSTRUCTION and LEASE UP
Construction Begins July 2017
Marketing Begins March 2019
Leasing Begins July 2019
Construction Complete July 2019
Occupancy Complete September - October 2019
~ If award nol received, application will again be submitted in 2016.

~ If award not received, application will again be submitted in 2016 2M Round.



Halewajolu Senior Residences
Development Agreement

EXHIBiT E

Budget
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I Halewarolu Senior Residëhces :

BUDGET

Sources
Permanent Lnan - Continental Mortgage $ 8,366,000
Permanent Loan - Rental Housing Trust Fund (HHFDC) $ 16,370,000
LI HTC Equity - Prestige Affordable Housing Equity Partners $ 21,678,195
LIHTC Fee Rebate (I-IHFDC) $ 76,406
FHLB AHP Subsidy $ 1,000,000
Total Sources $ 47,490,601

Uses
Development- Soft Costs $ 10,914,008

Developer Fees
Insurance
Lease-Up Costs
Legal Fees
Lender Fees
Lender Interest
LIHTC Fees
Planning and Entitlement
Property Insurance
Real EstateTaxes
Soft Cost Contingency
Syndication Fees
Title & Recording Fees

Construction - Hard Costs $ 36,576,593
Demolition
Hard Costs Contingency
New Construction

Total Uses $ 47,490,601



Halewai’olu Senior Residences
Development Agreement

EXHIBIT F

City’s Sexual Harassment Policy

Article 18. Sexual Harassment Policy for Employer Having a Contract with the City

Sec. 1-18.1 “Sexual harassment” -- Definition.
(a) For the purpose of this article, “sexual harassment” means any of the following:

(1) Unwelcome sexual advances, requests for sexual favors, and other
verbal or physical conduct or visual display of a sexual nature directed
by an officer or employee to a second officer or employee when:
(A) Subniission to the advances, requests, or conduct is a term

or condition of the second officer’s or employee’s
employment;

(B) Submission to or rejection of the advances, requests, or
conduct is used as the basis for employment decisions relating
to the second officer or employee; or

(C) The advances, requests, conduct, or visual display has the
purpose or effect of:
(i) Substantially interfering with the second officer’s or

employee’s work performance; or
(ü) Creating an intimidating, hostile, or offensive working

environment for the second officer or employee;
(b) Unwelcome sexual advances, requests for sexual favors, and other verbal or

physical conduct or visual display of a sexual nature directed by an officer or
employee to an individual under consideration for employment with an
employer when:
(1) Submission to the advances, requests, or conduct is used as a

term or condition for the employment of the individual;
(2) Submission to or rejection of the advances, requests, or conduct is

used as the basis for a decision to employ or reject the individual; or
(3) The advances, requests, conduct, or visual display has the purpose or

effect of:
(A) Substantially interfering with the individual’s ability to display

qualifications for employment; or
(B) Creating an intimidating, hostile, or offensive

environment in which the individual seeks employment;
and

(c) Unwelcome sexual advances, requests for sexual favors, and other verbal or
physical conduct or visual display of a sexual nature directed by an officer or
employee to an individual engaged in business with an employer when:
(1) Submission to the advances, requests, or conduct is a terni or

condition of the individual’s engagement in business with the
employer;

(2) Submission to or rejection of the advances, requests, or conduct
is used as the basis for a decision on the individual’s engagement
in business with the employer; or

(3) The advances, requests, conduct, or visual display has the purpose or
effect of:
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(A) Substantially interfering with the individuals engagement in
business with the employer; or

(8) Creating an intimidating, hostile, or offensive environment
in which the individual engages in business with the
employer.

(Added by Ord. 93-84)

Sec. 1-18.2 Other definitions.
For the purpose of this article:
“City officer in charge” means the city executive officer having the final authority to

enter into or renew a contract with an employer.
“Employee” means an individual employed by an employer.
“Employer” means a sole proprietorship, partnership, profit or nonprofit

corporation, or any other private person employing at least one individual.
“Individual engaged in business with an employer” means an individual who:
(1) Is performing services as an independent contractor with an employer:
(2) Is seeking an independent contract with an employer;
(3) Is seeking to sell or has sold products or services to an employer;
(4) Is engaged or seeking to engage in a business activity jointly with an

employer;
(5) Isa customer or seeking to become a customer of an employer; or
(6) Is a client or seeking to become a client of an employer.
“Individual under consideration for employment with an employer” means an

individual who has applied for and is being considered for employment with an
employer.

“Officer means an individual sewing as a director, officer, partner, or proprietor
of an employer. (Added by Ord. 93-84)

Sec. 1-18.3 Applicability of article.
This article shall apply to the following employers having contracts with the city:
(1) An employer under contract to provide products or services to or on

behalf of the city;
(2) An employer with a contract to lease real property from the city; and
(3) An employer with a contract to operate a

concession on city property.
(Added by Ord. 93-84)

Sec. 1-18.4 Sexual harassment policy required of employer.
(a) Each employer to which this article applies shall have and enforce a policy

prohibiting sexual harassment which sets forth the same or greater
protections than those contained in Article 17 which are correspondingly
applicable to the employer’s business and including the following:
(1) Prohibitions against an officer’s or employee’s sexual harassment of the

following:
(A) Another officer or employee of the employer;
(2) An individual under consideration for employment with the

employer; or
(C) An individual doing business with the employer;

(2) A provision prohibiting a management or supervisory officer or
employee from knowingly permitting a subordinate officer or
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employee to engage in the sexual harassment prohibited under
subdivision (1);

(3) A prohibition against retaliation towards an officer, employee, or
individual who has complained of sexual harassment, conducted
an investigation of a complaint, or acted as a witness during an
investigation of a complaint;

(4) A prohibition against a malicious false complaint of sexual harassment by
an officer, employee, or individual;

(5) Provisions allowing an officer, employee, or individual to make
a sexual harassment complaint to an appropriate
management, supervisory, or personnel officer or employee;

(6) Procedures for investigating a sexual harassment complaint in an
unbiased, fair, and discreet manner with appropriate safeguards
to maintain confidentiality and protection from embarrassment;

(7) A provision requiring the use of the “reasonable person of the same
gender standard,” as described under Section 1-17.6, to
determine if sexual harassment has occurred;

(8) Disciplinary actions which may be imposed on an officer or employee
who committed a prohibited act; and

(9) For an employer with at least five employees, a provision requiring the
annual viewing of a video on the sexual harassment policy by each
management or supervisory officer or employee.

(b) The policy required under this section shall be in effect for at least the duration of
the employer’s contract with the city.

(c) The department of finance shall prepare a standard form of the policy required
under this section. The standard form shall set forth a policy containing
minimum requirements which conform to this section.

(Added by Ord. 93-84)
Sec. 1-18.5 Pledge of compliance -- Prohibition on contract without

pledge -- Revocation, termination, or suspension of
contract for noncompliance with pledge.

(a) When entering into or renewing a contract with an employer, the city officer in
charge shall require the employer to pledge compliance with:
(1) This article; and
(2) The sexual harassment policy set forth in the standard form prepared by

the department of finance.
A provision in the contract or renewal document shall express the pledge.

Approval of the contract or renewal document by the employer shall be deemed an
agreement with the pledge.
(b) A city officer in charge shall not enter into or renew a contract with an

employer unless the employer agrees to the pledge required by this section.
A city officer in charge may revoke, terminate, or suspend a contract with an

employer if finding that the employer is not in compliance with the pledge required by
this section.
(Added by Ord. 93-84)
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Sec. 1-18.6 Debarment for violation.
(a) The director of finance may debar an employer who, contrary to a pledge

made pursuant to Section 1-18.5, has violated this article or the sexual
harassment policy set forth in the standard form prepared by the department
of finance.
The director of finance shall have discretion in determining whether to debar an
employer for a violation. When making a debarment decision, the director of
finance shall consider the seriousness of the violation and any remedial
measures taken by or mitigating factors applicable to the employer.

(b) The debarment of an employer:
(1) Shall extend to the employer’s divisions or other organizational elements;

and
(2) May extend to a business affiliate of the employer if so ordered by the

director of finance. A”business affiliate of the employer” means a
business concern, organization, or individual which, directly or
indirectly:
(A) Has the power to control the employer;
(B) Is subject to the control of the employer; or
(C) Is subject, along with the employer, to the control of a third party.

My provision of this section applicable to a ‘debarred employer” also shall be
applicable to a division or other organizational element of the debarred
employer and, if so ordered by the director of finance, a business affiliate of
the debarred employer.

(c) The director of finance shall set the debarment period for a debarred
employer. The debarment period shall be commensurate with the
seriousness of the employer’s violation, but not more than three years.

(d) Unless the director of finance orders otherwise for a compelling reason, a
debarred employer shall not be eligible for the following during the
debarment period:
(1) The award or renewal of a contract withthe city; or
(2) A subcontract to another person’s contract with the city.

(e) The director of finance shall establish procedures for making a decision on
the proposed debarment of an employer. The procedures shall include, but
not be limited to, the following:
(1) Notice to the employer proposed to be debarred; and
(2) An opportunity for the employer to present arguments against debarment.
The director of finance also may establish rules or policies deemed necessary to
implement this section.
The procedures, rules, and policies shall be in conformance with HRS Section

103D-702 and any rules of the state procurement policy office.
(Added by Ord. 93-84)

Sec. 1-18.7 Rules.
The department of finance shall have the power to enact rules pursuant to

H RS Chapter 91 to carry out the purposes of this article. (Added by Ord. 93-84)

E*Edftorls Note: Section 3 of Ord. 93-84 requires the department of finance to prepare
the standard form required under Sec. 1-17.4(c) by January 1, 1994. Section 3 of Ord.
93-84 also provides that Art. 18 shall apply to an employer entering into or renewing a
contract with the city after December 31, 1993.]
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