REPORT OF THE COMMITTEE ON
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Voting Members:
Ann H, Kobayashi, Chair; Joey Manahan, Vice Chair;
Carol Fukunaga, Trevor Ozawa, Kymberly Marcos Pine

Committee Meeting Held
March 30, 2016

Honorable Ernest Y. Martin
Chair, City Council _
City and County of Honolulu

Mr. Chair:
Your Committee on Budget, which considered Resolution 16-70 entitled:

"RESOLUTION APPROVING AND AUTHORIZING THE MAYOR OR THE
MAYOR'S DESIGNEE TO ENTER INTO A DEVELOPMENT AGREEMENT
BETWEEN THE CITY AND COUNTY OF HONOLULU AND HALEWAI'OLU
SENIOR DEVELOPMENT, LLC, FOR THE DEVELOPMENT OF A SENIOR
AFFORDABLE RENTAL PROJECT AND COMMUNITY CENTER AT 1331-1347
RIVER STREET (TMK (1) 1-7-006:012),” '

transmitted by Communication D-758 (2015), dated November 86, 2015, from the
Department of Community Services, reports as follows:

The purpose of this Resolution is to approve and authorize the Mayor or the
Mayor's designee to enter into a development agreement between the City and County
of Honolulu and Halewai'olu Senior Development, LLC, for the development of a
senior affordable rental project and community center at 1331-1347 River Street
{TMK No. (1) 1-7-006:012).

The Director of the Department of Community Services testified in support of the
Resolution noting that should the Council authorize the Mayor or his designee to
execute the agreement, the Department is prepared to comply with the conditions of the
agreement, including the conditions set forth in the CD1. He also noted that the
Department will provide the Council with the ground lease with the developer for
approval by the Council.
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The Executive Assistant from the Office of Strategic Development provided
handouts regarding the project including information, background, and the estimated
cost and timeline of the project. She also stated that the developer would need to
comply with a number of conditions such as an environmental assessment and federal
assessment requirements due to the use of Community Development Block Grant
funds.

Representatives of the development company for the project provided a
presentation and the proposed plans for the project. The representatives noted that
once the developer was selected, it gathered input from community to determine how
the design can better fit into the surrounding neighborhood.

Your Committee received testimony from six individuals in support, two
individuals in opposition, and five individuals offering comments on the Resolution.

Written testimony was also received from the following institutions, organizations,
and governmental agencies:

Hawaiian Memorial Life Plan, Ltd. (support)

Pacific Resource Partnership (support)

Hawaii Construction Alliance (support}

Lum Sai Ho Tong (comments)

Chinatown Community Center Association (support)
Hawaii Regional Council of Carpenters (support)
UNITE HERE Local 5 (support)
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Your Committee considered a hand-carried proposed CD1 of the Resolution and
after further deliberation approved a CD1 version which makes the following
amendments:

A.

Amends the BE IT RESOLVED clause to condition the approval of the
Development Agreement on the inclusion of the following amendments to
Development Agreement:

a. Item 4.3 — Environmental Review: As part of the requirement that
the developer conduct an Environmental Assessment ("EA") or
Environmental Impact Statement ("EIS"), include a condition that
the EA or EIS evaluate appropriate setbacks or distance from the
neighboring crematory stacks that would be considered appropriate
for the siting of a senior rental housing facility adjacent to a
mortuary.

b. Item 4.23 — Hazardous Materials Assessments: The Phase 1
environmental site assessment (and Phase 2 environmental site
assessment if conducted), including all reports, surveys and/or
studies triggered by the Phase 2 environmental site assessment
shall be submitted to the City Council and City administration upon
completion.

C. Item 4.28 — Termination for Infeasibility: If the developer is not able
to develop a senior rental housing facility and community center
due to any conditions arising under [tem 4.28.1 (successful
elimination from the Property of Hazardous Materials or the
successful elimination or control of adverse geotechnical conditions
if any such materials or conditions are discovered), or 4.28.2
(receipt of all necessary federal, state and local governmental
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approvals and permits, including the lease, environmental reports
and statements, entitlements, affordable housing regulatory
agreements and governmental financing agreements on terms and
conditions that would normally be acceptable to a prudent
developer of affordable housing in a similar marketplace and for a
project similar to the Project), the Developer shall provide to the
City Council and to the City administration its recommendations for
any changes in facility use or the target populations to be served by
the proposed development at the project site before taking further
action.

d. Item 6.15: Developer shall have complied with any additional
requirements imposed by the City Council in its review and
acceptance of the Development Agreement. '

Adds a new BE IT FURTHER RESOLVED clause which reads as follows:

BE IT FURTHER RESOLVED that the Council approves the
Development Agreement with the understanding that the Lease shall
include the following conditions suggested by the neighboring iandowners:

1. The makai residential tower must be located at least thirty feet
mauka from the parking podium's edge;

2. The Project improvements facing in the Diamend Head direction
must be set back at least three' feet, one inch, from the Project's
eastern boundary line, and the Project must include ventitation
openings, which must be evenly spaced throughout the first three
floors, on the makai side of the garage wall;
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3. The makai garage wall facing the Lum Sai Ho Tong Temple must
have a minimum ten foot setback; and
4, The makai garage wall must have a living plant installation;
C. Makes miscellanedus technical and nonsubstantive amendments.
Your Committee on Budget is in accord with the intent and purpose of
Resolution 16-70, as amended herein, and recommends its adoption in the form

attached hereto as Resolution 16-70, CD1. (Ayes: Kobayashi, Fukunaga, Manahan,
Ozawa, Pine — 5; Noes: None.)

Respecifully submitted,

Committee Chair

At the 5/4/16 Council meeting, the Resolution was further amended and
subsequently adopted as Resolution 16-70, CD1, FDI.
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SUMMARY OF PROPOSED COMMITTEE DRAFT:

Resolution 16-70

APPROVING AND AUTHORIZING THE MAYOR OR THE MAYOR'S DESIGNEE TO
ENTER INTO A DEVELOPMENT AGREEMENT BETWEEN THE CITY AND COUNTY
OF HONOLULU AND HALEWAI'OLU SENIOR DEVELOPMENT, LLC, FOR THE
DEVELOPMENT OF A SENIOR AFFORDABLE RENTAL PROJECT AND
COMMUNITY CENTER AT 1331-1347 RIVER STREET (TMK (1) 1-7-006:012)

The proposed CD1 adds the following:

A.

Amends the BE IT RESOLVED clause to condition the approval of the

Development Agreement on the inclusion of the following amendments to
Development Agreement:

a.

ltem 4.3 — Environmental Review: As part of the requirement that the
developer conduct an Environmental Assessment ("EA") or Environmental
Impact Statement ("EIS"), include a condition that the EA or EIS evaluate
appropriate setbacks or distance from the neighboring crematory stacks
that would be considered appropriate for the siting of a senior rental
housing facility adjacent to a mortuary.

ttem 4.23 — Hazardous Materials Assessments: The Phase 1
environmental site assessment {(and Phase 2 environmental site
assessment if conducted), including all reports, surveys and/or studies
triggered by the Phase 2 environmental site assessment shall be
submitted to the City Council and City administration upon completion.

ltem 4.28 — Termination for Infeasibility: If the developer is not able to
develop a senior rental housing facility and community center due to any
conditions arising under ltem 4.28.1 (successful elimination from the
Property of Hazardous Materials or the successful elimination or conirol of
adverse geotechnical conditions if any such materials or conditions are
discovered), or 4.28.2 (receipt of all necessary federal, state and local
governmental approvals and permits, including the lease, environmental
reports and statements, entitiements, affordable housing regulatory
agreements and governmental financing agreements on terms and
conditions that would normally be acceptable to a prudent developer of
affordable housing in a similar marketplace and for a project similar to the
Project), the Developer shall provide to the City Council and to the City
administration its recommendations for any changes in facility use or the
target populations to be served by the proposed development at the
project site before taking further action.



d. ltem 6.15: Developer shall have complied with any additional
requirements imposed by the City Council in its review and acceptance of
the Development Agreement.

Adds a new BE IT FURTHER RESQOLVED clause which reads as follows:

BE IT FURTHER RESOLVED that the Council approves the Development
Agreement with the understanding that the Lease shali include the following
conditions suggested by the neighboring landowners:

1. The makai residential tower must be located at [east thirty feet mauka
from the parking podium's edge;

2. The Project improvements facing in the Diamond Head direction must be
set back at least three feet, one inch, from the Project's eastern boundary
line, and the Project must include ventilation openings, which must be
evenly spaced throughout the first three floors, on the makai side of the
garage wall;

3. The makai garage wall facing the Lum Sai Ho Tong Temple must have a
minimum ten foot setback; and

4, The makai garage wall must have a living plant installation;

Makes miscellaneous technical and nonsubstantive amendments.



CITY COUNCIL

GITY AND COUNTY OF HONOLULU
HONOLULU, HAWAI! No. _16-70, CD1

RESOLUTION

APPROVING AND AUTHORIZING THE MAYOR OR THE MAYOR'S DESIGNEE TO
ENTER INTO A DEVELOPMENT AGREEMENT BETWEEN THE CITY AND COUNTY
OF HONOLULU AND HALEWAIOLU SENIOR DEVELOPMENT, LLC, FOR THE
DEVELOPMENT OF A SENIOR AFFORDABLE RENTAL PROJECT AND
COMMUNITY CENTER AT 1331-1347 RIVER STREET (TMK (1) 1-7-006:012).

WHEREAS, in September of 2013, the Council of the City and County of
Honolulu (the "City Council”) adopted Resolution 13-167, CD1, FD1, which urged the
Administration to issue a Request for Proposals for a senior housing complex together
with a low-rise community center on the city-owned property located at 1331-1347 River
Street, Honolulu, Hawaii, and further identified as Tax Map Key No. (1) 1-7-006:012 (the
"Property"); and

WHEREAS, pursuant to said Resolution and Section 28-3.4 of the Revised
Ordinances of Honolulu 1290, as amended ("ROH"), on July 3, 2014, the Department of
Community Services issued a Request for Proposals — Halewaiolu Residences ("RFP")
to solicit proposals from qualified entities for the long-term leasehold interest in the
Property to provide housing for low to moderate income households and a senior
community center; and

WHEREAS, on or before September 5, 2014, developers submitted their
development proposals in response to the RFP, and subsequently on or before
November 17, 2014, the qualified developers submiited their Best and Final Offers to
the City; and

WHEREAS, the City's Evaluation Committee evaluated the proposals and Best
and Final Offers, as well as the proposer's responses to additional questions posed by
the City; and

WHEREAS, on April 6, 2015, the City notified The Michaels Development
Company |, L.P. ("Michaels") that its proposal was identified as the most advantageous
to the City based on the criteria set forth in the RFP; and

WHEREAS, the City and Michaels began negotiating the terms of a Development
Agreement and Lease for the affordable senior housing project with a community
center, known as Halewaiolu Residences (the "Project"), and recently agreed to the
terms of the Development Agreement and reached substantial agreement on the terms
of the Lease, as provided in the form of the Development Agreement attached hereto as
Exhibit "A" (which includes the form of Lease); and

0CS2016-0347/4/4/2016 10:59 AM 1 Attachment to CR-101



CITY COUNCIL

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWALI No. _16-70, CD1

RESOLUTION

WHEREAS, on November 6, 2015, in accordance with Section 28-3.4(c){2),
ROH, a written public report was submitted to the City Clerk identifying Michaels'
proposal as the top-rated proposal and the resuits of the City's negotiations with
Michaels regarding the proposed project; and

WHEREAS, Michaels has formed, registered and designated Halewaiolu Senior
Development, LLC, a Hawaii limited liability company ("Developer”), to enter into the
Development Agreement and Lease with the City; and

WHEREAS, the Developer seeks a 65-year Lease term with the option to extend
the term up to a total of 75 years upon mutual agreement with the City fo comply with
the affordability requirements of the Developer's potential funding sources; and

WHEREAS, the proposed development will consist of at least 151 affordable
residential rental units for seniors age 62 and older, in fwo muiti-story towers with a
common elevator core, a parking garage, and a recreation deck and rooftop garden for
the residents and their guests; and

WHEREAS, the affordable rental units will all be rented to seniors with incomes
below 80% of the U.S. Department of Housing and Urban Development ("HUD") area
median income levels for the City and County of Honolulu, with the vast majority of the
units dedicated to seniors with incomes below 60% of the HUD area median income

level; and

WHEREAS, the Project will also consist of a community center that will be open
to the general public and commercial space that will primarily target and serve persons
who reside or work in the surrounding neighborhood, and shall not promote or facilitate
illegal activity or create a nuisance; and

WHEREAS, as provided in the RFP, the Developer will be paying the City
nominal lease rent equal to $1,614.00 per year during the first 30 years of the Lease
term, which equates to (a) no lease rent for the affordable rental portion of the Property;
(b) $1,180.00 per year for the community center portion of the Property; and {c) $434.00
per year for the commercial portion of the Property, with modest rent increases at
regular intervals thereafter; and ‘

WHEREAS, pursuant to Section 28-3.4(g), ROH, the Lease and Development
Agreement must be submitied to the City Council for approval by resolution, provided
that the Lease may be submitted for City Council approval separately from and
subsequent to the Development Agreement; and

0CS2016-0347/4/4/2016 10:59 AM 2



 CITY COUNCIL

I CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII ‘No. 16-70, CD1

RESOLUTION

WHEREAS, Section 28-3.4(g), ROH also provides that the Development
Agreement shall indicate the studies and design work which must be satisfactorily
carried out and approved as a condition to the execution of the Lease; and

WHEREAS, in accordance with Section 28-3.4(g), the City and Developer intend
to submit a separate Resolution seeking City Council approval and authorization to
enter into the Lease after the Developer has satisfied all conditions o the execution of
the Lease set forth in the Development Agreement; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that:

1. The Development Agreement is hereby approved substantially in the form
attached hereto as Exhibit "A" subject to the Development Agreement being
amended prior to execution to include the following amendments as described
below:

a. [tem 4.3 — Environmental Review: As part of the requirement that the
developer conduct an Environmental Assessment ("EA") or Environmental
Impact Statement ("EIS™), include a condition that the EA or EIS evaluate
appropriate setbacks or distance from the neighboring crematory stacks
that would be considered appropriate for the siting of a senior rental
housing facility adjacent to a mortuary;

b. ltem 4.23 — Hazardous Materials Assessments: The Phase 1
environmental site assessment (and Phase 2 environmental site
assessment if conducted), including all reports, surveys and/or studies
triggered by the Phase 2 environmental site assessment shall be
submitted to the City Council and City administration upon completion;

C. Item 4.28 — Termination for [nfeasibility; If the developer is not able to
develop a senior rental housing facility and community center due to any
conditions arising under ltem 4.28.1 (successful elimination from the
Property of Hazardous Materials or the successful elimination or control of
adverse geotechnical conditions if any such materials or conditions are
discovered), or 4.28.2 (receipt of all necessary federal, state and jocal
governmental approvals and permits, including the lease, environmental
reports and statements, entitlements, affordable housing regulatory
agreements and governmental financing agreements on terms and
conditions that would normally be acceptable to a prudent developer of
affordable housing in a similar marketplace and for a project similar to the
Project), the Developer shall provide to the City Council and to the City

0CS2016-0347/4/4/2016 10:59 AM 3
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RESOLUTION

administration its recommendations for any changes in facility use or the
target populations to be served by the proposed development at the
project site before taking further action; and

d. Item 6.15: Developer shall have complied with any additional requirements
imposed by the City Council in its review and acceptance of the
Development Agreement; and

2. The Mayor or the Mayor's designee is hereby authorized to:

a. Execute the Development Agreement in substantially the form attached
hereto as Exhibit "A" conditioned upon the Development Agreement being
amended prior to execution {o include the above described amendments
to the Development Agreement; and

b. Execute any incidental or related agreements or documents necessary to
carry out the project described above, as long as such documents do not
increase either directly or indirectly the financial obligation of the City, and
except for the Lease between the City and the Developer which shall
require the City Council's approval; and

BE IT FURTHER RESOLVED that the Council approves the Development
Agreement with the understanding that the Lease shall include the following conditions
suggested by the neighboring landowners:

1. The makai residential tower must be located at least thirty feet mauka from the
parking podium's edge;

2. The Project improvements facing in the Diamond Head direction must be set
back at least three feet, one inch, from the Project's eastern boundary line, and
the Project must include ventilation openings, which must be evenly spaced
throughout the first three floors, on the makai side of the garage wall;

3. The makai garage wall facing the Lum Sai Ho Tong Temple must have a
minimum ten foot setback; and

4. The makai garage wall must have a living plant installation; and
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HONOLULU, HAWAII

RESOLUTION

BE IT FINALLY RESOLVED ihat copies of this Resolution be transmitted to the
Director of the Department of Budget and Fiscal Services, Director of the Department of
Community Services, and Halewaiolu Senior Development, LLC, 737 Bishop Street,
Suite 1520, Honolulu, Hawaii 96813.

INTRODUCED BY:

Ernest Martin (BR)

DATE OF INTRODUCTION:

March 16, 2016
Honolulu, Hawaii Councilmembers

0OCS2016-0347/4/4/2016 10:59 AM 5



DEVELOPMENT AGREEMENT

HALEWAI'OLU SENIOR RESIDENCES
HONOLULU, OAHU, HAWAI

THIS DEVELOPMENT AGREEMENT (this "Agreement”) is made as of
the __ day of . , 2015 (the “Effective Date”), by and between
the CITY AND COUNTY OF-HONOLULU, a municipal corporation of the State of
Hawaii, with its principal placé of business and mailing address at Honolulu Hale,
530 South King Street, Honolulu, Hawaii 86813 (the “City”), and HALEWAI'OLU
SENIOR DEVELOPMENT, LLC, a limited liability company formed under the
laws of Hawaii, with its principal place of business in Hawaii and mailing address
for purposes of this Agreement at 737 Bishop Street, Suite 1520, Honolulu,
Hawalii 96813, Federal Tax |dentification No:47-3943334, State Tax Identification
No: W51483815-01 (the “Developer”).

This Agreement sets forth the terms, covenants and conditions pursuant
to which: (i) Developer will obtain a right of entry and investigate the feasibility of
financing and developing the Praoject (defined below); (ii) upon satisfaction of
certain conditions precedent, including, without limitation, closing of financing for
the Project and the compliance by Developer of all applicable laws, including,
without limitation, compliance with the requirements of Chapter 343
(Environmental impact Statements) of the Hawaii Revised Statutes, as amended
(“HRS"), the City wili lease to Developer, and Developer will lease from the City,
certain real property located at 1331-1347 River Street, Honolulu, Oahu, Hawaii,
designated as Tax Map Key No. (1) 1-7-006-012, more particularly described on
Exhibit A attached hereto (the “Property”) and generally depicted on the map
attached hereto as Exhibit B; and (iii) Developer wiil develop, construct, manage
and operate upecn such Property an affordable rental housing project for seniors
who are “Qualified Tenants” (defined below), together with a community center
and other components (the “Project”) more particularly described in Article 2 of
this Agreement.

Background

The City owns the Property and issued a Request for Proposals (“RFP”)
on July 3, 2014, for the development of the Property. The City established a
commitiee (the “Evaluation Committee”) to evaluate all timely submitted
proposals based on evaluation criteria described in the RFP. Several proposals,
including the proposal dated September 5, 2014, submitted by Developer, were
submitted.

On November 10, 2014, the Evaluation Commitiee held discussions with
and heard presentations from the top proposers, who were each notified to
submit (1) a Best and Final Offer by November 17, 2014, and (2) responses {o
additional questions by February 12, 2015 (items (1) and (2), collectively, the

November 6, 2015

Exhibit A
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“BAFQO"). Each of those proposers timely submitted its BAFO to the City, and
Developer's proposal, as modified by Developer's BAFO (Developer's original
proposal, as modified by its BAFO, is called “Developer's Proposal’), was
identified by the City as most advantageous to the City based on the evaluation
criteria set forth in Section IV.2 of the RFP.

The City notified Developer of its determination on April 6, 2015, and on
November 6, 2015, a report was filed with the City Clerk pursuant to Section 28-
3.4(c)(2) of the Revised Ordinances of Honoluiu 1990, as amended ("RQH"),
regarding the selection of, and results of negotiations with, Developer.

By lefter dated November &, 2015, from the Director of the City's
Department of Community Services (“DCS") to the Chair and Members of the
City Council of the City and County of Honolulu (collectively, the “City Council’),
the following document, among others, was presented to it for consideration:

Resolution 15-___ authorizing the City's execution of this Agreement. Included
in the other documents presented to the City Council was Developer's Proposal.
Resolution 15- _ was adopted by the City Council on , 20

The Lease intended to be entered into between the City and Developer
upon satisfaction of certain conditions under this Agreement is substantially in
the form attached hereto as Exhibit C. The City shall present the final version of
the Lease to the City Council for consideration and approval by separate
resolution in accordance with Section 8.3 of this Agreement. The Lease, as
finally negotiated, shall hereinafter be referred to as the “Lease.”

Now, therefore, for good and valuable consideration, including the mutual
rights and obligations stated in this Agreement, the City and Developer hereby
covenant and agree as foliows:

Agreement

The opening paragraphs and Background provisions set forth above, and all
Exhibits attached to this Agreement, are hereby incorporated herein and made a
part of this Agreement.

ARTICLE 1. PROPERTY DESCRIPTION

1.1  Description. The Property is generally identified as of the Effective
Date as Tax Map Key No.: (1) 1-7-008-012, with a land area of 26,925 square
feet. A legal description and map of the Property are attached hereto as Exhibit
A and Exhibit B, respectively.

1.2 Land Use Designhation and Zoning. The Property is designated on
the City's Primary Urban Center Development Plan Land Use Map for medium

and higher-density mixed use development. Under the Land Use Ordinance of
the City and County of Honolulu, found in ROH Chapter 21, as amended (“LUO"),
the Propeity is zoned BMX-4 Central Business Mixed Use district.

November 6, 2015 2
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1.3 Leasehold Interest. Subject to cerfain conditions precedent
described in this Agreement, including, without limitation, closing of Developer's
financing for the Project costs, Developer's compliance with the requirements of
HRS Chapter 343, and City Council approval of the Lease, the City will lease the
Property to Developer, and Developer will lease the Property from the City, for
the Project for a term of sixty-five (65) years, pursuant to and in accordance with
the LLease. Upon terms and conditions agreed {o by the parties, the final form of
the Lease may provide that the Lease term be extended for a period not to
exceed seventy-five (75) years in total.

1.4  ‘AS IS, WHERE IS". Except as otherwise expressly provided in
this Agreement or the Lease, Developer shall accept the Property in its “AS-IS,
WHERE-IS AND WITH ALL FAULTS" condition, without any express or implied
warranties or representations of any kind whatsoever, whether oral or written,
express or implied, from the City or any officers, agents, assigns, employees,
consultants and/or contractors, or persons acting for or on its behalf, contained or
addressed in any materials (including, but not limited to, the completeness
thereof), including, but not limited to: the condition of the soil, subsoil, surface or
other physical condition of the Properly, the existence or nonexistence of
hazardous or toxic materials, wastes or substances or archaeoclogical matters,
including without limitation, access, and gathering rights, trails, fishing rights,
burial sites and sites of religious significance; the fithess or suitability of the
Property for any particular use or purpose; applicable restrictive covenants,
governmental laws, rules, regulations, and limitations; the zoning, subdivision,
use, density, location or development of the Property; the necessity or availability
of any rezoning, zening variances, conditional use permits, special management
area permits, building permits, environmental impact statements and other
governmental permits, approvals or acts; the physical condition of the Property,
including, without limitaticn, the structural elements, if any, appurtenances,
access, landscaping, and any electrical, mechanical, plumbing, sewage and
utility systems, facilities and appliances; the Property’s compliance with any
building code, Occupational Safety and Health Administration laws and
regulations, the Americans with Disabilities Act of 1990, as amended, and other
laws, statutes, regulations or ordinances; the size, dimension, or topography of
the Property, including, without limitation, any flood hazard area or tsunami
inundation area, any surface, soil, geologic, hydrologic, or groundwater
conhditions or other physical conditions and characteristics of or affecting the
Property or adjoining [and, such as aircrait overflight, iraffic, drainage, flooding,
erosion, air, water or minerals; the availabllity or adequacy of water, sewage,
gas, electrical or other utilities serving the Property; and the Property’s
investment value or resale value.

Developer further acknowledges and agrees that it will be given the
opportunity to inspect the Property, and Developer is rélying solely on its own
investigation of the Property and not on any information provided or to be
provided by the City, except with respect to any of the City’'s warranties and
representations expressly stated in this Agreement or the Lease.

November 6, 2015 3
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Developer further acknowledges and agrees that any information with
respect to the Property was obtained by Developer from a variety of sources and
that the City has not made, and has no duty to make, any independent
investigation or verification of such information and makes no representations as
to the accuracy or completeness of such information.

Developer acknowledges and agrees that the City is hot responsible for
the engineering or construction of any of the existing improvements on the
Prqper’cy.

ARTICLE 2. PROJECT SCOPE

2.1 Project Description. The Project Is described more particularly in
Section 2.2 below and shall be developed in compliance with the “Project
Documents,” which comprise the Lease, this Agreement, the RFP and any
addenda issued thereto, and Developer's Proposal, which includes the BAFO.
Ali of the Project Documents are incorporated into this Agreement by this
reference and made a part hereof. In the event of any conflicts or
inconsistencies among the Project Documents, the following shall control, in the
following order of priority:

First Priority —the Lease;

Second Priority —this Agreement;

Third Priority — Developer's Proposal, with Developer's BAFO
having priority over Developer's original proposal; and

Fourth Priority — the RFP.

2.2 Key Project Components. Developer shall design, construct,
manage and operate the Project in accordance with the Project Documents. The
purpose of the Project is to provide affordable residential rental units for seniors
who are Qualified Tenants. Subject to Section 2.2.10, the key components of the
Project are set forth below.

2.2.1 Residential Units: There shall be 151 affordable residential
rental units for seniors who are Qualified Tenants (the “Units") plus one unit for
an on-site staff member (“Staff Unit”).

222 ‘Qualified Tenants": Persons who are 82 years of age or
older and who meet the income limitations for occupancy set forth below:
provided, however, that Developer shall be permitted, from time to time and with
the approval of the City, to rent the Units to persons who are 55 years of age or
older and who meet the income limitations for occupancy set forth below if
Developer Is unable to rent any of the Units fo persons who are 62 years of age
or older after using commercially reasonable marketing and leasing efforis
described in the rental program approved by the City.

2.2.3 Unit Mix: The Units shall be rented to Qualified Tenanis in
accordance with the following income and Unit mix; provided, however, the below
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Halewai‘clu Senior Residences
Developtment Agreement

shall be deemed a “ceiling.” Developer shall rent 100% of the Units in the Project
to Qualified Tenants with incomes at or below 80% of the area median income
for the City and County of Honolulu, adjusted for family size (“AMI"), as
determined by the United States Department of Housing and Urban Development
{("HUD"). No fewer than 89% of the total number of Units shall be rented to
Qualified Tenants with incomes at or below 60% AMI, and no fewer than 5% of
the total number of Units shall be rented fo Qualified Tenants with incomes at or
below 30% AMI.

Approx. No.  Type of (No.) AMI Levels,
of Units Bedroom Unit as determined by HUD

8 1 30%

117 1 60%

12 1 80%

10 2 60%

4 2 80%
Total 151

224 Parking and Loading. A three-story parking structure, to
include a total of 75 parking stalls, at least 10 of which shall be reserved for
persons with disabilities in compliance with the Americans with Disabilities Act,
as amended ("ADA"), and one (1) loading space (located on the ground floor), all
in compliance with the LUO and other applicable faw. Use of the parking stalis
and loading space shall be restricted to residents, commercial tenants,
Community Center (defined below) visitors, and other approved guests.
Developer shall not charge residents and their guests for such use without the
prior review and written approval of the City, which the City may withhold in its
reasonable discretion. Developer may charge Community Center visitors,
commercial tenants and other approved guests for parking at reasonable, fair-
market rates upon notice to the City. Public parking shall not be allowed, with or
without charge, without prior review and written approval of the City, which the
City may withhold in its sole and absolute discretion.

2.25 Resident Amenities. The following amenities shall be
available exclusively for residents and their guests:

2251 A recreation deck on the rooftop of the parking
structure. :

2252 An approximately 4,000 square foot roofiop garden
on the rooftop of the Community Center.

2.25.3 Computer stations located in a multi-purpose room
or other similar common area within the residential tower,

226 Community Center. A community center of approximately
10,453 square feet (the “Community Center”) at the ground floor along the main
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entry to the residences. The Community Center will include a “Great Room™ for
events, a warming kitchen, and other activity and meeting spaces for small scale
programs and services. Developer shall coordinate with community
organizations and governmental agencies for services and programs to be
provided or that may be permitted at the Community Center,

227 Retail Space. Developer will provide retail shop space
comprising an area of approximately 1,922 square feet configured as two to four
small shops with rents to be offered at below-market pricing. The retail space
shall primarily target and serve persons who reside or work in the surrounding
neighborhood, and shall not promote or facilitate illegal activity or create a
nuisance.

228 Project Name. The Project shall be called “Halewai olu
Senior Residences.” Developer shall not change the name by which the Project
is known or identified without the prior written approval of the City.

229 Commitment to Chinatown Character. The Project is
intended to preserve, protect, promote and enhance the history, character and
cultural heritage of the area in which the Property is located (the “Chinatown
Character”’). Although the Property is not located in the Chinatown Special
District, the Project Design, to the extent practicable, shall be generally
consistent with the objectives of the Chinatown Special District as set forth in the
LUO, to ensure that the Project Design achieves the Chinatown Character.

2.2.10 Modifications. The exact number of Units, Unit mix, Unit
affordability mix, square footages, amenities and mixed-use components may be
adjusted upon the request of the Developer and reasonable approval of the City
based upon the results of Developer's due diligence permitted under Section 4.1
of this Agreement, the requirements of Developer's lenders and investors, and
feedback from governmental authorities, community groups and public
stakeholders during the design, environmental review and entitlement process.
By way of example only, the City and Developer hereby agree that it shall be
reasonable for the parties to adjust the Project components as provided for in this
Agreement, to the extent necessary to comply with any affordable housing
regulatory agreement or similar restrictive conditions or covenants imposed by a
governmental agency to be recorded against the Property. Any such
modifications shall not significantly deviate from Developer's Proposal and shall
be made prior to the submission of the Lease to the City Council for approval,
and the final details of all Project components shall be incarporated into such
Lease.

2.3  Project Timeline. Developer acknowledges and agrees that there is
a critical shortage of affordable housing in the City for Qualified Tenants and that
it is a material condition of this Agreement for the benefit of the City that
Developer develop, construct, complete, manage and operate the Project in
accordance with the development schedule attached hereto as Exhibit D (the
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"Development Schedule”), subject to the terms, conditions and contingencies set
forth in this Agreement. Prior to the execution of the Lease, the Development
Schedule shall be updated and a copy shall be provided to the City.

24  Project Financing. Developer estimates that, as of the date of
Developer's Proposal, the cost to develop and construct and complete the
Project is approximately $48,857,455. Subject to the contingencies set forth in
this Agreement, Developer shall secure financing adequate to develop, construct
and complete the Project prior {0 the execution of the Lease, substantially in
accordance with the budget attached hereto as Exhibit E, as may be amended
{the “Budget”). Prior to the execution of the Lease, the Budget shall be updated
in accordance with Project financing to be obtained upon the execution of the
Lease and a copy shall be provided to the City.

2.5 Project Design.

25.1 Condominium_Property Regime. Subject to the terms and
~ conditions of this Agreement, Developer shall design and construct the Project in
accordance with this Agreement and Developer’s Proposal (the “Project
Design”). Should Developer desire to submit the Property to a condominium
property regime pursuant to Chapter 514B, HRS in order to finance the Project,
which would require that the City submit its fee simple interest in the Property to
the condominium property regime, the City will consider the same but may
withhold its consent and agreement to the same in ifs sole and absolute
discretion. -

25.2 Community Design Goals. Subject to Section 2.2.10, the
Project design shall be sensitive to the surrounding community and incorporate
the following design goals to the extent feasible and reasonably practicable:

2521 The Project shall set back from the Property
line abutting the Lum Sai Ho Tong Temple with building heights graduated
from lowest heights on the makai boundary to higher heights on the mauka
boundary.

25.2.2 Building faces particularly on the makai
boundary shall be softened with landscaping or other features, as
appropriate.

2523 Flexible design of the Community Center to
enable performances and other culfural events.

2.6 Indigenous Plants. The Project shall utilize indigenous species of
plants for its landscaping whenever and wherever reasonably feasible.

ARTICLE 3. TERM OF DEVELOPMENT AGREEMENT
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3.1 This Agreement shall be effective commencing as of the Effective
Date and shall terminate on the earliest to occur of: (a) all Units have been
rented and are occupied by Qualified Tenants; (b) December 31, 2020 (the
“Completion Date™), which Completion Date is subject to extension in the event of
Force Majeure (as defined in Section 14.11 below) or as otherwise provided
herein; and (¢) the earlier fermination of this Agreement pursuant to the terms
and conditions hereof. If entitlement, financing or market conditions warrant, City
may, in iis reascnable discretion, grant Developer an extension of the
Completion Date, provided that Developer has made and is making meaningful
and substantial progress toward the entitlement, financing and completion of the
applicable Units. Developer shall construct the Units in an expeditious manner.

ARTICLE 4. DEVELOPER’S OBLIGATIONS

Developer agrees that, 6ommencing as of the Effective Date, it will undertake the
Project so that the Project is completed and operational (i.e., all Units available
for rental) on or before the Completion Date, subject to the terms and conditions
hereof.

41 Due Diligence. Developer shall have the right to perform such due
diligence as it deems necessary commencing upon the earliest of. (a) the
Effective Date; (b) the date the City has provided Developer with copies of the
City Documents, as such term is defined in Section 4.1.1; and {c) the date the
City issues to Developer a letter of intent under ROH Section 28-3.4(e) (the
“Letter of Intent”) indicating that Developer may proceed at its own expense and
risk to intiate and undertake such studies with respect to the Property as
Developer may wish. Developer may conduct such due diligence until sixty (60)
calendar days after the Effective Date. Due diligence shall be conducted in
accordance with the terms of this Agreement and the Letter of Intent,

411 Developer shall be solely responsible for all items necessary
to develop, construct, complete, manage and operate the Project, including but
hot limited to all due diligence investigations, cost to repair damage to the
Property caused by Developer's due diligence investigations, title and survey
review, conveyance documents, all costs and expenses, including closing costs,
planning costs, onsife and offsite improvements, rezoning, installation and
connection of utilities to the Project and cutting, filling and finish grading of the
Property. Developer shall also be responsible for conducting all engineering,
architectural, archaeological inventory assessments and surveys, and
environmental impact assessments and statements related to the Property or
existing improvements, or required by the Project or this Agreement, regardless
of whether the applicable laws impose the obligation to perform the same on the
City or Developer, and on-site and off-site infrastructure requirements. The City
shall provide the following documents within five (5) Business Days following the
Effective Date (the “City Documents”):

» an estimate of vaiue dated February 21, 2014, prepared by the City
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Depariment of Design and Construction.

« field inspection report dated August 11, 2011, prepared by the City
Department of Design and Construction;

s 2 maps: one plat map and one topographicat map;
« sewer connection application dated January 27, 2014;
» leases for the following tenants:

c Miki's Florist;

o Uptown Café, Inc.;

o Lioyd M. Nakasone;

o HANAGASA LLC, dba HANAGASA Inn

Developer shall be responsible for the costs of reproduction. In providing such
information, City makes no representation or warranty as fo the accuracy or
completeness of the information provided. Any reliance on this information by
Developer shall be entirely at Developer's own risk, and the City shall bear no
responsibility or liability therefor.

4.1.2 Within sbdy (60) calendar days after the Effective Date,
Developer shall notify the City in writing of Developer's acceptance of the
Property or its objections to specifically identified conditions of the Property
(“Objection Notice”). Upon receipt of an Objection Notice, the City shall have
fifteen (15) calendar days (the “City Cure Period") in which to cure, or to agree to
cure prior to the closing of the Lease, the objectionable conditions specified in
the Objection Notice and to notify Developer of such cure or agreement to cure.
Alternatively, the City may elect not to cure, or agree to cure, such objectionable
conditions within such period by notifying Developer of such election not to cure
within the City Cure Period. [f the City fails to cure or to agree to cure such
ohjectionable conditions, whether by written noftification or lack of a written
response to Developer within the City Cure Period, Developer shall have thirty
(30) calendar days following the last day of the City Cure Period either: (a) to
terminate this Agreement, or (b} to waive the objectionable conditions and
continue to proceed under the terms of this Agreement. If Developer does not
respond as specified, Developer shall be deemed to have elected to terminate
this Agreement. Any such termination or cancellation of this Agreement by
Developer under this Section 4.1.2 shall be without liability, penalty or
compensation to either party.

4.2 Copies of Due Diligence to the City, Unless obtained prior to the
Effective Date, within three (3) Business Days of receipt by Developer of any

non-confidential or non-proprietary due diligence documents obtained from
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sources other than the City, including without limitation surveys, property
inspection reports, title reports, studies, data, evaluations and analyses, received
by Developer, Developer shall provide one (1) electronic copy fo the City.
Developer shall share with the City all non-confidential, non-proprietaty
documents relating to the Property or Project obtained by it prior to the Effective
Date promptly following Developer’s receipt thereof.

4.3 Environmental Review. Developer will satisfy ail environmental
review requirements for the Project pursuant to Chapter 343, HRS. Such
environmental review shall include, but not be limited to, the preparation of an
Environmental Assessment or Environmental Impact Statement, to the extent
required and not exempt under the terms of Chapter 343, HRS, and compliance
with the rules and regulations of the Office of Environmental Quality Control
("OEQC"). Developer shall be solely responsible for complying with the
requirements set forth in Chapter 343, HRS. If federal funds are used in the
Project, all required federal environmental requirements must also be satisfied by
Developer. All costs associated with the environmental review shall be the
responsibility of Developer. The requirements of this Seclion 4.3 must be
satisfied and the applicable challenge periods under Chapter 343, HRS must
have expired without a challenge being filed before the Lease can be executed.

44 No Strip or Waste: Permitted Uses. Developer shall use and allow
the use of the Property and the Project only as permitted under all applicable
laws, including the LUO, unless waived or modified by the Exemptions (defined
below), and shall hot make, permit or suffer any spoil, nuisance, strip or waste or
unlawful, improper, or offensive use of the Property or the Project.

4,5 Construction Industry Standards. All construction shall be
performed according to construction industry standards and in a good,
workmaniike manner.

4.6  Appointment of a Development Manager. Subject to the terms and
conditions of this Agreement, Developer shall devete commercially reasonable

effort and energy to the development of the Project. Developer hereby appoints
Monika Mordasini-Rossen and Karen Seddon as its development managers
(each a “Development Mapager”). Any changes or substitutions of said
Development Managers shall be subject to the reasonable approval by the City;
provided that if any full-time employee of Developer is substituted as a
Development Manager, such substitution shall not require the consent of the City
so0 long as the City is notified at least fifteen (15) days in advance, and in writing,
of such substitution. The Development Managers shall be experienced and
qualified in the type of work involved and shall be directly responsible for
managing and facilitating the development of the Project. Each Development
Manager shail be the authorized agent of Developer, and the City shall be
entitled to receive and reasonably rely upon information from any of the
Development Managers to the same extent as if it were from Developer directly.
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Any information or direction provided by the City to any Development Manager
shall be deemed to have been provided to Developer.

4,7 Construction Plans. Based on the Project Design, Developer shall
prepare plans, drawings and specifications necessary to obtain building permits
{collectively, the "Consliruction Plans") and shail submit them to the City for its
review and written approval on or before the deadline set forth in the
Development Schedule and prior to submittal to the applicable agency set forth in
the Development Schedule. The Construction Plans (a) shall be consistent with
this Agreement and Developer's Proposal, (b) shall comply with all applicable
laws and ordinances; and {(c) shall be generally consistent with the Chinatown
Character. Developer shall prompily provide the City with copies of any maierial
modifications to the Construction Plans which shall be subject to the City's review
and written approval. A “material modification” means a change to the
Construction Plans which would (i) delay or involve extensions of time with
respect to the Development Schedule in excess of 60 days when combined with
all other delays and extensions to time; or (ji) increase the cosis of construction
by more than $500,000.00 when combined with all other cost increases.

4,8 Exemptions. Developer may pursue development of the Project
pursuant to Section 46-15.1, HRS, and Chapter 201H, HRS. In connection
therewith, Developer may request from applicable authorities exemptions from
applicable statutes, ordinances, rules and regulations, including without
limitation, those pertaining to planning, zening, taxation, construction, and land
development to undertake the Project (the “Exemptions”). Prior to submitting
requests or applications for such Exemptions, Developer shall obtain the City’s
prior consent and approval including, if required by applicable law, prior approval
by the City Council. In any such events, Developer shall be responsible for

obtaining such approvals at Developer’s sole cost and expense.

4.9 Existing Tenants. Except as set forth below, Developer shall
comply with the Uniform Relocation Assistance and Real Propetty Acquisition
Policies Act of 1970, as amended (“URA”"), and implementing regulations at 49
CFR Part 24 and 24 CFR §570.606(b). Developer shall provide relocation
assistance to displaced persons as defined by 24 CFR §570.606(b)(2). If
Developer desires to initiate tenant relocation prior to the execution of the Lease,
then the Developer shall provide the City with a written request to issue
relocation notices under 49 CFR §24.203 and the City shall deliver such notices
to the tenants within two {2) weeks of Developer's request. Developer shall be
responsible for timely making any such relocation payments as and when they
become due by paying such amounts directly to the tenants or, if required by
HUD or applicable law, to the City for payment to the fenants,

4,10 Rental Program. Developer shall develop a rental program prior to
the execution of the Lease which shall be subject fo the City’s prior review and
approval, and which rental program shall include the following:
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4.10.1 Requirements and procedures for reviewing applications, -
evaluating applicants, determining eligibility as a Qualified Tenant, selecting
renters and renting to Qualified Tenants.

4.10.2 A system for determining preferences by lot, in the event the
number of qualified applicants exceeds the number of Units available.

4103 A description of how the rental program will ensure
compliance with all applicable laws and standards relating to the rental of real

property.

4.10.4 Maximum rents based on Unit type and income level. The
affordable Units shall be rented at rates which are determined to be affordable,
based on the income level of the tenant. Developer shall agree not to increase
rents above the maximum affordable rental rates for the City and County of
Honolulu published annually by the Hawaii Housing Finance and Development
Corporation (“HHFDC") based on income levels and limits established by HUD,
adjusted for household income, Unit and family size, and utility allowances.

4.10.5 In establishing the maximum rental rates based on Unit type
and income level, the HUD area median income for the following household sizes
shall apply, based on the Unit type to be rented:

Unit Type , Household Size
1 bedroom 2 persons
2 bedrooms 3 persons

4.11 Condominiumization; Legal Description of the Property;
Documentation, Recordation and Closing Costs. If the City consents and agrees,
in its sole and absolute discretion, to consent to and approve submitting the
Property to a condominium property regime at Developer's request, Developer
shall be solely responsible for the same, including, without limitation, all costs,
including legal costs, incurred by Developer and the City in connection with
preparation, review and negotiation of the Project Documents, and all recordation
and closing costs required under this Agreement.

4.12 Construction of Improvements. Subject to the terms and conditions
of this Agreement, Developer shali construct or cause te be constructed the
Project substantially in accordance with the approved Construction Plans. All
construction shall be in accordance with the statutes, codes and ordinances of
the Federal government, the State and the City.

412.1 Unit Amenities. Subject to Section 2.2.10 at a minimum,
each Unit shall include a rangefoven, range hood, water heater, refrigerator and
sink, in standard sizes acceptable {o the City and each floor shall have laundry
facilities, including washer and dryer, in sizes adequate to the units served and
acceptable to the City. '
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4.12.2 Potable Water. Developer shall be responsible at its sole
expense for obtaining potable water for the Project, including any fees or
exemptions related to obtaining a potable water allocation and water facilities
charges. The City shall cooperate with respect to any application for water
service, at no cost or expense to the City.

412.3 Sewage. Developer shall be responsible at its sole expense
for securing sewage treatment capacity and connection approvals and payment
of any facilities charges or exemptions therefrom. The City shall cooperate with
respect to any application for sewer service, at no cost or expense to the City.

4.12.4 Disabilities. Developer shall consult with the Disability and
Communication Access Board. The Project shall be accessible to and usable by
persons with disabilities in compliance with Section 103-50, HRS. Prior to the
start of construction, Developer shall submit to the City written evidence that the
Disability and Communication Access Board has approved the Project plans.
This requirement is in addition to any other applicable requirements for
accessibility as may be set forth in the Fair Housing Amendments Act of 1988
(Pub. L. 100-430, approved September 13, 1988) and the Fair Housing
Accessibility Guidelines (24 CFR Chapter 1).

4.12.5 lImpact on WWaters. Developer shall comply with the
provisions of the Clean Water Act and Chapter 342D, HRS, and Chapter 11-55,
Hawaii Administrative Rules (“HAR"), relative o the National Pollutant Discharge
Elimination System (“NPDES”) permit requirements. Developer shall implement
best management practices to eliminate or minimize the impact of its activities on
nearby waters, including waters through storm drains and storm water runoff, and
shall not proceed with construction untit the applicable NPDES permits are
obtained. Developer shall ensure that its contractors understand and comply with
the permit requirements.

4.12.6 Energy Conservation. The Project shail comply, to the extent
reasonably possible, with Section 196-8, HRS, related to energy conservation.
Developer's proposed sustainability design concepts in Developer's BAFQ, which
may include a Geoexchange system and other efforts to promote sustainability
and minimize energy consumption, should be further evaluated for the Project.

4.12.7 Market Analysis. The City may require Developer to submit a
current comprehensive market analysis substantiating the feasibility of the
Project. The specifications and scope of the market study shall be reasonably
determined by the City and subject to Developer's reasonable approval;
provided, however, the City agrees that a standard market study prepared for
Developer's Tax Credit (defined below) application or institutional lenders or
investors shall be sufficient in specifications and scope.
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4.12.8 Termites. Developer shall adequately protect the Project
against termites in the design and construction of the Project and shall implement
an ongoing extermination maintenance program.

4.12.9 Archaeological Sites. Prior to doing any work on the
Property, Developer shall consulf with the State Historic Preservation Division
("SHPD"} of the Department of Land and Natural Resources ("DLNR") and shall,
at its own expense, observe and comply with all requirements for the
identification, protection and preservation of burial and significant archaeological
sites af the Property.

4.12.10 Maintenance of Site. Commencing on the effective date of
the Lease, Developer shall be responsible at its sole expense for the
maintenance of the Property, including, but not limited to, the area from the
Property boundary to the nearest street curb.

4.12.11 On-site and Off-site Infrastructure and Costs. Subject to
the terms and conditions of this Agreement, Developer shall be responsible to
build and maintain all on-site and associated off-site infrastructure, including but
not limited to, planning, design, payment of permit fees (or exemptions
therefrom) for such infrastructure such as roadways, wateilines, sewers,
drainage, and electrical, telephone, gas and cable television lines, conduits, and
hookups within the Property including the Retail Spaces. Prior to issuance of the
Notice to Proceed by the City, Developer shall obtain the approval of the Board
of Water Supply, Department of Environmental Services, Hawaiian Electric
Company and all. other required entities for all connections to off-site
infrastructure and for roadway access improvements. Developer shall be
responsible for paying or obtaining exemptions from the respective entities of any
and all applicable charges associated with connections to off-site infrastructure
and access improvements.

4.12.12 Chapter 104, HRS. To the extent applicable, Developer
shall comply with the provisions of Chapter 104, HRS, relating to prevailing wage
rates. Developer, its contractors and subcontractors shall pay all mechanics and
laborers employed on the Project, minimum prevailing wages for the
corresponding work classifications as determined by the Director of Labor and
Industrial Relations of the State of Hawaii, pursuant to Chapter 104, HRS. A
certified copy of each weekly payroll shall be submitted to the City on a weekly
basis beginning no later than twenty-one (21) calendar days after the end of the
first weekly payroll period, with certified copies of all prior weekly payrolls
included with the initial submittal. Developer shall be responsible for the timely
submission of certified copies of payrolis of all subcontractors. The certification
shall affirm that payrolls are correct and complete, that the wage rates contained
therein are not less than the applicable rates, and that the classifications set forth
for each laborer and mechanic conform with the work performed. If certified
payrolls are not submitted on a timely basis, or if the City finds that any laborer or
mechanic employed on the Project has been or is being paid less than the
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applicable prevailing wage, or has not received the laborer's or mechanic's fuil
overtime compensation, the City may take appropriate action in accordance with
HRS Section 104-21, the City may, by written notice to Developer, terminate
Developer’s right, or the right of any contractor or subcontractor, to proceed with
the work or with the part of the work in which the required wages or overtime
compensation have not been paid and may complete such or part by contract or
otherwise, and Developer and its surefies shall be liable to the City for any
excess costs occasioned thereby.

4.12.13 Noise and Dust Abatement. Developer shall implement
best management practices to minimize noise and dust and their impacts on
neighboring properties and the public, to the maximum extent practicable.
Developer shall respond to and address all complaints in a manner satisfactory
to the City. Developer shall comply with all laws and regulations governing dust,
noise and other nuisances; however, such compliance shall not limit or satisfy
Developer's obligation to take alf reasonable measures to minimize the impacts
of its construction activities.

4.13 Public Presentations about the Project. Developer shall be
responsible for Project presentations to the applicable Neighborhood Board, City
Council, State of Hawaii Legislature and interested community groups, and public
officials as reasonably requested by the City (upon no less than seventy-two (72)
hours' notice) or required by law.

4.14 Publicity and Project Signage. Developer shall have sole
responsibility for funding the advertising and promotional program for the Project.

The advertising and promotional program shall disciose the fact that the Project
is being developed by Developer with assistance from the City. All of
Developer's advertising and promotional program materials shall be subject to
review and prior approval of the City, which approval shall not be unreasonably
withheld. The City shall be given fifteen (15) Business Days fo provide
comments to Developer. [f no comments are received, the materials shall be
deemed approved.

During construction, Developer shall provide signs to identify the Project.
The signs shall be erected at locations mutually agreed to by Developer and the
City at the Project site. Signs shall be properly erected and kept clean and
legible. After the Completion Date, Developer shall remove the signs.

4,15 Consiruction Financing — Interim and Permanent Fitancing.

4.15.1 The City acknowledges that Developer intends: (a) to
develop the Project as a low-income housing project and to apply for and receive
an award from the HHFDC of federal and state low-income housing tax credits
(“Tax_Credits’) and/or low-income housing bonds (“Bonds”) pursuant to the
provisions of Section 42 of the Internal Revenue Code of 1986, as amended (the
"Code”), HRS Section 235-110.8 and other applicable laws; (b} to have HHFDC
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allocate Tax Credits and/or Bonds to the Project; and (c) to seek other affordable
housing loans, grants, subsidies or financing for the Project from the City, State,
HUD, other Federal agencies, or other affordable housing programs promulgated
under City, State or Federal law, rules or regulations. Developer shall be
responsible for using commercially reasonable efforts to secure all funding
necessary for the development, construction and operation of the Project, subject
to Section 4.27 hereof. This Agreement does not constitute any commitment by
the City to lend or grant money for the Project, nor any covenant by Developer
that Tax Credits, Bonds or other financing will be granted by the City, State, HUD
or other Federal agencies.

4.15.2 Developer shall provide the City with evidence reasonably
satisfactory to the City that Developer has secured financing adequate to cover
the Project costs as described in the Budget, as may be updated from time to
time, prior to execution of the Lease.

4,16 Assumption of Risk and Liability. Developer shali assume sole and
complete risk and liability for the development of the Project.

4.17 Sexual Harassment. Developer shall comply with the City's sexual
harassment policy (ROH Chapter 1, Article 18), attached hereto as Exhibit F and
made a part hereof.

4.18 Developer's Cooperation. Developer shall keep the City fully
informed as to the status of all approvals and delays and at all times to act in
good faith, reasonably and in full cooperation with the City in connection with the
construction and development of the Project.

419 Observance of Laws, Ordinances and Regulations. Developer, its
officers, agents, assigns, employees, consultants andfor confractors, or persons
acting for or on its bebhalf, shall comply with all applicable laws, ordinances,
codes, rules, regulations, guidelines and policies of the Federal, State and City
governments, and any order or direction of any governmental agency or court.

4.20 Safe, Sanitary and Qrderly Condition. Developer, its officers,
agents, assigns, employees, consultanis and/or contractors, or persons acting for
or on its behalf, shall keep the Property and any improvements in a safe, clean,
sanitary and orderly condition.

4.21 |nformation to be Provided by Developer. On or prior to the end of
each calendar quarter, Developer shall furnish (i) an update to the Development

Schedule, showing Developer's progress to date and estimated time for
completing the Project (each significant design phase for preparing the Project
plans shall be indicated), and (ii) an update to the Budget, showing Developer's
estimated costs for developing and constructing the Project, including
Developer's estimates of cosis incurred to date and to be incurred over the
remainder term of development.
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-4.22 Notice of Claims. Developer shall notify the City immediately when
Developer becomes aware of any demand, litigation, claim or enforcement action
brought or threatened, of any kind, which might subject Developer or the City to
any governmental fines or penalties, or which might subject the City to liability, in
any amount. Developer shall notify the City immediately when Developer
becomes aware of any written demand, litigation, claim or enforcement action
brought or threatened, of any kind, relating to the Property or Developer's
activities under this Agreement, which might subject Developer, but not the City,
to liability in an amount in excess of $100,000, whether or not covered by
insurance.

4.23 Hazardous Materials Assessments. Developer shall conduct at its
own cost, a Hazardous Materials Survey, a Phase 1 environmental site
assessment (pursuant to ASTM E15627-13) and a Phase 2 environmental site
assessment if warranted by the Phase 1 environmental assessment. The Phase
1 environmental site assessment (and Phase 2 environmental site assessment if
conducted, including all reports, surveys and/or studies triggered by the Phase 2
environmental site assessment) shall establish the baseline environmental
condition of the Property for purposes of defining Developer's environmental
obligations. As used herein, “Hazardous Materials Survey” means a hazardous
materials survey of asbestos-containing materials, lead-based paint, and other
hazardous materials which may be found in an existing building, and which
survey may be prepared and submitted as part of a Phase 2 environmental site
assessment.

4.24 Hazardous Materials. Developer shall not cause or permit the
escape, disposal, or release (as defined below) of any Hazardous Materials (as
defined below).

4.24.1 Developer shall not allow any Hazardous Materials on the
Property, except as authorized by law and for use in the ordinary course of
Developer's business, and then only in accordance with construction industry
standards and after written notice is given to the City. The City may object to and
prohibit the presence, storage or use of any such Hazardous Materials on the
Property in the City's sole and absolute discretion. If any lender or governmental
agency shall ever require testing to ascertain whether or not there has been any
escape, disposal or release of Hazardous Materials by Developer, then
Developer shall be responsible for all costs. In addition, Developer shall execute
affidavits, representations and the like from time to time at the City’s reasonable
request, conceming Developer's best knowledge and belief regarding the
presence, escape, disposai or release of Hazardous Materials on the Property.

4.24.2 Developer agrees to defend, indemnify, and hold harmless
the City from any actions, claims, damages or injury resulting from the presence,
escape, disposal or release of Hazardous Materials on the Property occurring
while Developer is in possession of the Property, or elsewhere if caused by
Developer or perscns acting under Developer. Developer shall not be

November 8, 2015 17



Halewai'olu Senior Residences
Development Agreement

responsible for, and Developer shall not defend, indemnify or hold harmless the
City from any actions, claims, damages or injury resulting from the presence,
escape, disposal or release of Hazardous Materials on the Property occurting
prior to Developer's possession of the Property (as established by the Phase 1
and/or Phase 2 environmental site assessment, including all reports, surveys
and/or studies triggered by the Phase 2 environmental site assessment) or which
may migrate onto the Property, at any time, from an adjacent property or
properties at no fault of Developer. This covenant shall survive the expiration or
earlier fermination of this Agreement.

4.243 In the event of a spill, release, escape, or discharge of
Hazardous Materials (“release”) on the Property while Developer is in possession
of the Property, or adjacent o the Property if caused by Developer or persons
acting under Developer, Developer shall take immediate corrective action to
correct or remove the cause of the release, shall contain, clean, remove, and
remediate any resulting contamination, and shall restore the Property and any
affected areas and waters to a condition that is acceptable to and that meets all
applicable standards of the governmental agencies with applicable jurisdiction,
such as the State Depariment of Health (“DOH") and the United States
Environmental Protection Agency (“EPA”"). Developer shall also be responsible
for all associated reporting requirements. Developer shall undertake all of these
obligations at its sole cost and expense.

4.24.4 Developer shall maintain and employ debris, pollution, and
contamination control measures, safeguards, and technigues to prevent debris,
pollution, or contamination to ocean waters, streams or waterways resulting from
the activities of Developer, its contractors and agents, in connection with the

Property.

4.24.5 If Hazardous Materials are encountered on or adjacent to the
Property, Developer shall immediately notify the City and shall immediately
cease all activity that may disturb or otherwise contribute to a release. Developer
shall not be responsible for such Hazardous Materials if Developer can establish,
based upon the Phase 1 andf/or Phase 2 environmental site assessment
(including all reports, surveys andfor studies triggered by the Phase 2
environmental site assessment), that the Hazardous Materials were present
before Developer occupied the Property, and were not the result of Developer's
use or occupancy of the Property,

4.24.6 Developer shall ensure that all waste generated from its
demolition and construction activities shall be properly handled and disposed of,
at its own expense, in accordance with all applicable Jaws and regulations.

4.24.7 For purposes of this Agreement:

42471 “Environmental Laws” shail mean al] federal,
state and local faws of every nature, including statutes, ordinances, rules,

November 6, 2015 18



Halewai'clu Senior Residences
Development Agreement

regulations, codes, notices, standards, directives of every kind, guidelines,
permits, licenses, authorizations, approvals, interpretations of the foregoing
by any court, legislative body, agency or official, judicial decisions, judicial
and administrative orders, rulings or judgments, or rules of common law
which currently are in effect or which may come into effect through
enaciment, issuance, promulgation, adoption or otherwise, which in any way
may pertain to, relate to, or have any relevance to the environment, health or
safety. Environmental Laws include, but are not limited to, regulations and
orders of the EPA and DOH.

4.24.7.2 "Hazardous Substance” shall include any
chemical, substance, radioactive materials, organic or inorganic material,
controlled substance, object, condition, waste, living organism, or
combination thereof which is, may be in the future, or has been determined
by state or federal authority under any Environmental Law to be hazardous
to human health or safety or detrimental to the environment. This term shall
include, but not be limited to, petroleum hydrocarbons, asbestos, radon,
polychlorinated biphenyls, methane, fuels of any kind, and other materials or
substances that are, or may in the future be, regulated by the DOH or federal
authorities.

4.24,7.3 "Hazardous Materials” shali mean any
pollutant, toxic substance, hazardous waste, hazardous material, Hazardous
Substance, and/or oil as defined in or pursuani to the Resource
Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response, Compensation and Liability Act, as amended, the
Federal Clean Water Act, or any other federal, state or local Environmental
Laws, regulations, ordinances or rules, whether existing or subsequently
enacted.

4,25 Transit Oriented Design. The Project is located within the proposed
Downtown Neighborhood Transit-Oriented Development Plan, which is a
community-based plan that focuses on the areas surrounding three (3) planned
rail transit stations in downtown Honolulu that are in the process of being
developed by the City under the provisions of the LUO (“TCD Plan). Developer
is encouraged to participate in the promuigation of the TOD Plan and the
resuliing TOD zone, the process for which is described in the LUO, and
Developer shall comply with the requirements of the adopted TOD Planh and TOD
Zone to the extent applicable to the Project.

4.26 Compliance with CDBG Requirements. Developer acknowiedges
that the Property was acquired andf/or improved with funds from the HUD
Community Development Block Grant program (“CDBG") and is therefore
currently subject o CDBG restrictions. Developer shall (@) comply with all
applicable CDBG legal requirements with respect to the Property and the Project,
including requirements set forth under 24 Code of Federal Regulations (“CER")
Part 570 and further described in the RFP; and {bj fully cooperate with the City
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and HUD to achieve compliance therewith, including, if required, execution and
recordation of CDBG regulatory agreements, or amendments thereto. Without
limiting the foregoing, the City agrees to reasonably cooperate with Developer in
order that Developer may comply with the foregoing, which cooperation shall
include, but shall not be limited to, (i) forwarding copies of all notices and/or
correspendence the City receives from HUD which directly affect or may affect
the Project or the Property; (ii} cooperating with the Developer and HUD for the
submissicn of any reports, records, notices or submittals which are required to be
delivered to HUD with respect to the Project or the Property; and (iii) reasonably
cooperating in its role as the “responsible entity” under 24 CFR Part 58 by
accepting the environmental review prepared by Developer (so long as such
environmental review satisfies the requirements of 24 CFR Part 58 in the City’s
reasonable discretion) and delivering such report to HUD pursuant to 24 CFR
Part 58. Notwithstanding the foregoing, the parties agree and acknowledge that it
shall be the City's sole responsibility, at its sole cost and expense, to commence,
oversee and complete a “change of use” designation under 24 CFR §570.505
indicating that the Project will carry out one of the national objectives by
benefitting low- and moderate-income families prior to the execution of the
Lease. The parties further agree and acknowledge that Developer shall not be
responsible for any demands, claims, fines, penafties, lawsuits, orders, or other
enforcement or administrative actions alleging noncompliance with CDBG
requirements, including any demands for repayment of CDBG funds used to
acquire the Premises, where the alleged noncompliance: (i) is within the
exclusive control of the City and/or its employees; or (i) does nof relate to the
Premises or the Project.

4.27 Financing Contingency. Notwithstanding anything in this Agreement
to the contrary, at any time prior to the execution of the Lease, Developer may
terminate this Agreement upon prior written notice to the City if Developer
determines that it is unable to obtain Tax Credits, Bonds or. other financing
acceptable fo Developer, in its sole discretion, as Developer determines is
necessary or prudent to construct and operate the Project in a timely manner
after exercising commercially reasonable efforts and due diligence to secure
such financing. [f Developer properly elects to terminate this Agreement
pursuant to this Section_4.27, this Agreement and the rights and obligations of
the City and Developer shall be cancelled and of no further force or effect, except
as otherwise expressly provided in Section 14.23 of this Agreement.

4.28 Termination for Infeasibility. Notwithstanding anything in this
Agreement to the contrary, the parties acknowledge that Developer's ability fo
perform certain responsibilities hereunder prior to the execution of the Lease are
contingent upon actions by third patties over which Developer has limited or no
control, or upon factual circumstances which cannot be determined as of the
Effective Date. The parties therefore agree that the following matters are
conditions precedent to Developer's ability to execute the Lease and o proceed
with the development of the Project and to fulfill the terms and conditions of this
Agreement (“Development Contingencies"), so long as Developer uses its best
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efforts to achieve such Development Contingencies. Such Development
Contingencies are as follows:;

4.28.1 The successful elimination from the Property of Hazardous
Materials (defined above) or the successful elimination or control of adverse
geotechnical condifions if any such materials or conditions are discovered.

4.28.2 The receipt of all necessary federal, state and local
governmental approvals and permits, in final and non-appealable form, including
without limitation, the Lease, environmental reports and statements, entitlements,
affordable housing regulatory agreements, and governmental financing
agreements oh terms and conditions that would normally be acceptable to a
prudent developer of affordable housing in a similar marketplace and for a project
similar to the Project.

4.28.3 The receipt of federal, state, local governmental or other
third-party funds necessary to conduct the environmental planning and feasibility
studies for the Project pursuant to Chapter 343, HRS.

If after the best efforts of Developer a Development Contingency
does not or cannot occur in a manner consistent with the Development Schedule
for the Project and in a manner which reasonably permits the accomplishment of
the Project in accordance with this Agreement, the parties will attempt o revise
the Development Schedule in a mutually acceptable fashion by extending
deadlines, revising budgets or otherwise. If the parties cannot agree as to a
revision of the Development Schedule, within 60 days after written notice that a
Development Contingency has not occurred or cannot occur, Developer or the
City may terminate this Agreement. In the event of a termination for infeasibility
as provided in this Section 4.28, neither party shall have any liability fo the other
pursuant to this Agreement, and the rights and obligations of the City and
Developer shall be cancelled and of no further force or effect, except as
otherwise expressly provided in Section 14.23 of this Agreement.

ARTICLE §. CITY'S OBLIGATIONS.

5.1 Cooperation.

5.1.1 The City and Developer shall keep the other fully informed
as to the status of all approvais and delays for which each party is responsible,
and shall at all times act in good faith, reasonably and in full cooperation with the
other party in connection with the entitlement, construction, development,
financing and operation of the Project, except where this Agreement provides
that a party shall have sole and absolute discretion.” Such cooperation shall
inciude, but not be limited to, the following:

5.1.1.1 Responding to all requests for review, consent
and approval within ten (10} Business Days of the receipt of such request,
unless a different time period is expressly required hereunder or mutually
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agreed to by the parties; provided, however, that if circumstances prevent
the City from responding within such time period, the City shall notify
Developer, provide Developer with a reasonable estimate of when the City
expects to respond, and shall respond within a reasonable time thereafter;
provided further that the requests for review shall not include City regulatory
agency reviews (e.g., permit applications to be reviewed by the Department
of Planning and Permitting) or any other reviews that are not deemed the
responsibility of the City Liaison (as defined below) by the terms of this
Agreement.

5.1.1.2 Inconnection with any reasonable request by a
requesting paity hereto for a consent or approval required under this
Agreement, not unreasonably conditiching, delaying or withholding such
consent or approval, except where this Agreement provides that a receiving
party shall have sole and absolute discretion;

9.1.1.3 Expressing support for the Project, and
facilitating, supporting and cooperating in various community and public
stakeholder meetings and discussion forums, at no cost to the City; and

5.1.1.4 Supporting and assisting Developer with the
City Council approval process.

5.2 Appointment of City Liaison. The City hereby appoints Sandra
Pfund as its primary contact person and manager of the Project and the Property
on behalf of the City (“City Liaison”). This City Liaison shall only be responsible
and able to speak to contractual obligations and issues arising directly under this
Agreement and pertaining to the City’'s proprietary capacity as a party to this
Agreement. The City Liaison shall not, under any circumstances, be authorized
or available fo address or comment on questions of Project entittements, legality
or compliance with City ordinances, codes, rules or other requirements — all such
guestions being answerable or addressable only by the responsible City
Departments in the ordinary course of their operations. The City shall have the
right to change or substitute said City Liaison at any time, so long as the
Developer is notified at least fifteen (15) days in advance, and in writing, of such
substitution. The City Liaison shall be the authorized agent of the City for
purposes of carrying out the City's contractual rights and obligations under this
Agreement, and as limited above, and Developer shall be entitled to receive and
rely upon information from the City Liaison as it pertains to rights and obligations
under this Agreement, to the same extent as if it were from the City directly. Any
information or direction provided by Developer to the City Liaison pertaining to
rights and obligations under this Agreement, and as limited above, shall be
deemed to have been provided to the City. Furthermore, all approvals required
to be considered by the City under this Agreement, and as limited above, shall be
directed to and answered by the City Liaison, unless otherwise expressly
reserved in this Agreement or applicable law for City Council approval.
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53 Due Diligence Materials. No later than five (5) Business Days
following the Effective Date, the City agrees to provide Developer with the City
Documents listed in Section 4.1.1 of this Agreement.

54 GET and Real Property Tax Exemptions. Upon request by
Developer and provided the Project qualifies for an exemption from general
excise tax or real property tax under applicable laws, ordinances or rules, the
City agrees to cooperate with Developer in submitting claims for exemptions from
taxes on behalf of itself or its contractors, consultants, or assigns. Developer
shall be responsible for all associated costs.

55 Removal of Urban Renewal Pian. As soon as practicable following
the Effective Date and in no case later than the execution of the Lease, the City
hereby agrees to terminate, release and remove from the Property’s record of
title any and all encumbrances related to that certain outdated and expired Urban
Renewal Plan for the Queen Emma Project dated November 19, 1957, and
revised May 12, 1959 (“Urban Renewai Plan”), which Urban Renewal Plan has
since expired, including, without limitation, the Urban Renewal Plan, that certain
Declaration of Restrictions Affecting Redevelopment Sites in the Queen Emma
Project Designated for Commercial Use dated March 17, 1961, and recorded in
the Bureau in Liber 4040, Page 112, and that certain Owner-Redevelopment
Agreement dated July 17, 1962, and recorded in the Bureau in Liber 4413, Page
8.

ARTICLE 6. CONDITIONS PRIOR TO EXECUTION OF THE LEASE

The conditions that must be satisfied before the Lease is executed are as
follows:

6.1 This Agreement shall be approved by the City Council and
executed by the City and Developer;

6.2 A public hearing shall be held on proposed lease rent in
accordance with ROH Section 28-3.4(h);

8.3 Once the Developer has completed its due diligence investigations
pursuant to Section 4.1, finalized the Project scope based on the requirements of
Developer's lenders and investors and feedback from governmental authorities,
community groups and public stakeholders, and agreed on a final form of the
Lease with the City pursuant to Section 2.2.10, the City shall transmit the final
version of the Lease to City Council for approval by resolution. The City Council's
approval, in its absolute discretion, of the Lease by resofution shall be a condition
precedent to the execution of the Lease;

64 There shall be no uncured defaults by Developer under this
Agreement;
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6.5 The Construction Plans shall have been approved by the City and
by the Disability and Communication Access Board, pursuant to Sections 4.7 and
4.12.4 herein;

6.6 A rental program shall have been approved by the City pursuant to
Section 4.10 herein;

6.7 Developer shall have consuited with SHPD and have evidence of
an understanding regarding historic preservation requirements for the Project. If
an archaeological inventory survey is required, that shall be completed prior to
the execution of the Lease!

6.8 Developer shall have provided, to the reascnable satisfaction of the
City, evidence that there are funds available and committed o Developer
sufficient o pay for one hundred percent (100%) of the Project costs in
accordance with Section 4.12 herein;

6.9 Developer shall conduct, at its own cost, a Hazardous Materials
Survey, a Phase 1 environmental site assessment (pursuant to ASTM E1527-13)
and a Phase 2 environmental site assessment if warranted by the Phase 1
environmental site assessment;

6.10 Developer shall conduct and submit to the City an environmental
review as required by 24 CFR Part 58 in compliance with all applicable CDBG
legal requirements, including 24 CFR §507.604 and 24 CFR Part 58;

6.11 Developer shall have complied with the requirements of Chapter
343, HRS, and the accepiing authority has accepted as final any environmental
assessment or environmental impact statement, to the extent required by law,
and no legal challenges shall have been filed in the time allotted pursuant to
Section 343-7, HRS;

6.12 Developer shail demonsirate to the City's reasonable satisfaction
that it has established a process to work with members of the Chinatown
community to coordinate services and programs for the Community Center. This
shall include the establishment of an advisory committee which will be composed
of representatives from the Chinatown community and Chinatowh community
organizations, {o provide input and suggested guidelines on the operations of the
Community Center and its use by various organizations.

6.13 Developer shall have delivered to the City certificates or other
satisfactory evidence that Developer has obtained or caused its Contractor
(defined below) to obtain the bonds required pursuant to Article 10 of this
Agreement,

6.14 In accordance with applicable CDBG legal requirements, City shall
have completed the “change of use’ designation under 24 CFR §570.505
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indicating that the Project will carry out one of the national objectives by
benefitting low- and moderate-income families.

ARTICLE 7. CONDITIONS PRIOR TO COMMENCEMENT OF
CONSTRUCTION

Developer shall not commence with any part of construction of the Project until a
Notice to Proceed has been issued by the City, The Notice to Proceed shall be
issued upon Developer's request upon the fulfillment, to the City’s reasonable
satisfaction, of all of the following conditions precedent:

: 7.1 Developer shall have performed and complied with all agreements
and conditions required to be performed and complied with by Developer
pursuant to this Agreement prior to or at Commencement of Construction. As
used herein, "Commencement of Construction” shall mean the date that
Developer commences actual construction of the Project or any pottion thereof
after the building permit for such construction has been issued.

7.2 Developer shall furnish to the City evidence satisfactory to the City
that Developer has obtained all required permits for the proposed construction,
including but not limited to, the applicable NPDES permits and building permits.

7.3  Developer shall furnish to the City one (1) complete set of plans
and specifications for the Project approved by the City and the Disability and
Communication Access Board.

7.4 Developer shall fumish to the City evidence that Developer has
obtained the approvals of the Board of Water Supply, the Department of
Environmental Services, Hawaiian Electric Company and all other required
entities for all connections to off-site infrastructure and for roadway access
improvements, pursuant to Section 4.12.11 herein.

7.5 Developer shall have entered into one or more construction
contracts (collectively, the “Construction Contract”) that covers the entire
development and construction of the Project. The Construction Contract must be
in form and content reasonably satisfactory to the City and shall be assignable to
the City upon Developer's uncured breach of this Agreement, subject to the
rights of the lender(s) providing financing for the Project and only upon such
lender(s)’ prior written consent. The general contractor (“Contractor’) for the
construction of the Project shall be acceptable to the City in its reasonable
discretion. Developer shalf provide the City a copy of the executed Construction
Contract.

7.6 Any contract for architectural services shall be satisfactory to the
City and shall be assignable to the City upon Developer's uncured breach of this
Agreement, subject to the righis of the Iender(s) providing financing for the
Project and only upon such lender(s) prior written consent, Developer shall
furnish the City with a copy of the architectural contract.
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7.7 Any contract for engineering services shall be satisfactory to the
City and shall be assignable to the City upon Developer's uncured breach of this
Agreement, subject to the rights of the lender(s) providing financing for the
Project and only upon the prior written consent of such lender(s). Developer shall
furnish the City with a copy of the engineering contract.

7.8  Developer or its Contractor shall procure and furnish to the City a
copy of a performance and payment bond equal to one hundred percent (100%)
of the Construction Contract for the work to be commenced as set forth in Article
10 hereinbelow. The City shall be named as a co-obligee on such bond. The
Project lender(s} may also be hamed as co-obligee(s) on such bond.

7.9  Developer shall furnish to the City a construction schedule for the
Project and any updates as requested by the City, which schedule shall be
subject to the City's reasonable approval and binding upon Developer, subject to
the terms and conditions of this Agreement.

7.10 Developer shall furnish to the City a breakdown of the total
development cost of the Project, inciuding estimated contingencies.

7.11  Developer shall provide updated evidence reasonably satisfactory
to the City that there are funds available and committed to Developer sufficient to
pay for one hundred percent (100%) of the total estimated balance of the
construction costs.

712 The Lease has been fuily executed and recorded.

713 Developer shall have a waste management plan and a noise and
dust abatement plan that have been approved by the City.

7.14 The representations and warranties of Developer contained in this
Agreement and otherwise made by or on behalf of Developer in writing, in
connection with this Project shall apply.
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ARTICLE 8. CONSTRUCTION

8.1 City Inspection. Upon twenty-four (24) hours prior written notice to
Developer, the City and its agents, including any appraiser, inspector, architect or
engineer who may be retained by the City, shall at all times during the
construction of the Project, have the right of entry upon and reasonable access to
the Property, subject to safety and other monitoring conditions or requirements
reasonably imposed by Developer or the Contractor. They shall have the right to
inspect all work done, [abor performed and materials furnished in and about the
construction site and to inspect all books, contracts, records and papers of
Developer relating to the development, financing and construction of the Project
under this Agreement. The City and it agents shall not interfere with the work in
progress. At least two (2) weeks prior to start of construction, Developer shall
furnish the City a current construction schedule, and updated schedules. The
City shall hbe invited to Developer's pre-construction meeting with its Contractor
and to Developer's regularly scheduled owner-architect-contractor (“OAC")
meetings for the Project. )

8.2 Coordination of Consiruction with Qnqoing Activities. Developer
shall coordinate its construction on the Property and shall also cooperate with
other activities taking place in the vicinity of the Property. Developer shall be
responsible for repairing or payihg for the costs of repairing any damage that its
activities may cause to any existing improvements, other than improvements that
are replaced, removed, or demolished as part of the approved construction.

8.3 Submittals to the City Upon Completion of Construction. Within five
(5) Business Days of receipt of each item, Developer shall submit the following to

the City:

8.3.1 A ceriification by an architect or engineer duly licensed
under the laws of the State of Hawaii that the improvements have been
completed in accordance with the Project plans and specifications upon the
completion of such work.

8.3.2 One half-sized print set, and an electronic “pdf” file on CD of
“as built” drawings reflecting all construction changes, alterations or deletions
and bearing the seal and signature of the registered professional engineer or
architect, after each increment of consfruction work has been completed.

8.3.3 All copies of the Certificates of Occupancy issued by the City
for the increment of construction work completed.

8.3.4 Copy of the Affidavit of Publication filed at the First Circuit
Court of the State of Hawail indicating thai a notice of completion of the
applicable increment of construction work has been published.
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ARTICLE 9. INSURANCE AND INDEMNITY

9.1 Indemnity. Developer will indemnify, hold harmless and defend the
City from and against all claims, demands, losses, judgments, fines or penalties
whatsoever for: (a) failure of Developer or its agents and employees to make
any required disclosures in connection with the Project to tenants or purchasers
or any other person or other entities, as required by law; (b) any
misrepresentations made by Developer or its agents and employees in
connection with the Project to any person or entity; (c) any failure by Developer,
or any person or entity related to Developer’s use, occupancy or activity on the
Property, to comply with any laws, regulations, ordinances, order or other legal
authority; and (d) loss or damage, including property damage, bodily injury, and
wrongful death, arising out of or in connection with the development and
censtruction of the Project by Developer, its agents, employees, coniractors,
subcontractors, or invitees, or in the event of accident, fire or any failure by
Developer to keep the Project in a safe condition during the development and
construction of the Project; provided that such claims, loss or damage is not the
result of the gross negligence or willful misconduct of the City, its agents or
employees.

9.2 Insurance.

8.2.1 Developer's Insurance. At all times during the Term and
until such time as action against the City, Developer, its Contractor or
subcontractor for death, injuries, losses and damages is barred by the provisions
of Chapter 657, HRS, Developer shall procure and maintain in fuli force and
effect, at Developer’s sole expense, any and all insurance that may be required
by any laws as they may pertain to Developer’'s activities under this Agreement,
as well as the following policies of insurance in the following amounts:

9.21.1 Workers Compensation _and Emplovers
Liability Insurance. Developer shall maintain workers compensation and
employers liability insurance. Workers compensation coverage shall be in
accordance with State statutes. Employers fiability coverage shall provide
limits of not less than §1,000,000 each accident for bodily injury by accident
or $2,000,000 each employee, $2,000,000 aggregate, for bodily injury by
disease. The policy will include a waiver of subrogation in favor of Developer.

9.2.1.2 Liability insurance. Developer shall maintain
commercial general liability (CGL) with a limit of not less than $2,000,000
each occurrence, and $4,000,000 general aggregate, and $4,000,000
aggregate for the Project. CGL insurance shall be written on 1ISO occurrence
form, CG 00 01 (or a substitute form providing equivalent coverage), and
shall cover liabiiity arising from premises, operations, independent
Contractors, products-completed operations, personal injury and advertising
injury, and liability assumed under an insured contract (including the tort
liability of another assumed in a business contract). The policy shall be
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endorsed to redefine the word occurrence {o include construction defect
coverage. City shall be included as an additional insured under the CGL,
using ISO additional insured endorsement CG 20 10 (11/85) {or equivalent),
and as appropriate CG 20 37 or equivalent and under the commercial
umbrella. The policy(ies) shall contain a waiver of subrogation against City.

9.21.3 Business Automobile Liability [nsurance.

Developer shall maintain business auto liability (including no-fault coverage)
insurance with a limit of not less than $1,000,000 each accident. Such
insurance shall cover liability arising out of any auto (including owned, hired,
and non-owned autos) used in the performance of this Lease. Business auto
coverage shall be written on [SO form CA 00 01 or CA 00 20, or a substitute
form providing equivalent liability coverage. If necessary, the policy shall be
endorsed to provide contractual liability coverage.

9.21.4 Umbrella/Excess Liability. = Developer shall
maintain umbrella/excess iiability insurance with limits of not less than
$10,000,000 per occurrence combined single limits and aggregate, with the
aggregate to apply per project/per location. Such insurance shall be written
on an occurrence basis in excess of the underlying insurance described in
Sections 9.2.1.1 through 9.2.1.3, which is at least as broad as each of the
underlying policies, and otherwise including “pay on behalf” wording,
concurrency of effective dates with underlying primary coverages, blanket
contractual liability, and construction defect coverage. The amounts of
insurance required in. Sections 9.2.1.1 through 8.2.1.4 may be satisfied by
Developer purchasing coverage for the limits specified or by any combination
of underlying and umbrella limits, so long as the total amount of insurance is
not [ess than the total limits required under this Section 8.2.1.4.

9.21.5 Professional Liability Insurance. Developer
shali maintain professional liability insurance with limits of not less than
$1.,000,000 per occumrencefannual aggregate, covering the design
professionals hired by Developer, their employees and agents, any
subcontractors and subcontractors’ employees or agents for liability arising
out of errors, omissions, or negligence in the performance of professional
services under this Agreement. Such insurance shall remain in full force and
effect continuously for the period of design and construction of the
improvements, and for a period of 3 years following substantial completion of
Construction, provided that such coverage is reasonably available at
commercially affordable premiums, as mutually determined and agreed. For
the purposes of this section, Professional Services has the meaning set forth
in Section 103D-104, HRS.

8.21.6 Environmental _ Impairment Liabilty  or
Contractors Poliution Liability I[nsurance. Developer shall maintain, or cause
its Contractor o maintain, environmental impairment liability or contractors
pollution liability insurance covering third-party injury and property damage

November 6, 2015 29



Halewai'olu Senior Residences
Development Agreement

claims, including cleanup costs, as a result of poliution conditions arising
from the Property, Developer's activities or completed operations. Such
requirement shall commence upon the Commencement of Construction for
the Project, and terminate no less than three (3) years after the receipt of the
final Certificate of Occupancy for the Project issued by the City for the final
increment of construction work completed. City will be named as an
additional insured. The limits of coverage will not be less than $2,600,000.

8.2.2 Insurance Coverage For Construction Phase. Prior to
commencing Construction or site preparation work, Developer shall procure or

cause to be procured and maintain (as provided herein), all insurance to cover
the demolition, construction and development activities under this Agreement,
that may be required by any laws, In addition to the coverages specified in
abeve, and the following types and amounts of insurance described below.

(a) Builders Risk Insurance. Developer shall maintain builders risk
insurance covering all risks of physical loss except those specifically
excluded in the policy and shall insure at least against the perils of fire
and extended coverage, theft, vandalism, malicious mischief, and
collapse, earthquake, flood and windstorm. The insurance shall apply
on a replacement cost basis. This insurance shall cover the entire
work at the site, including all improvements, materials and equipment,
and reasonable compensation for architects’ services and expenses
made necessary by an insured loss. Insured property shall include
portions of the work, materials and equipment located away from the
site but intended for use at the site, and shall also cover portions of
the work, materials, and equipment in transit. The policy shall include
as insured propeity scaffolding, false work, and temporary buildings
located at the site. The policy shall cover the cost of removing debris,
including demolition. The insurance required shall name as insured,
the City, the Developer and all subcontractors in the work.

Developer is responsible for paying any portion of any loss not
covered because of the operation of any deductible or co-insurance
provision applicable to the insurance required herein,

(b} Boiler and Machinety Insurance. Developer shall maintain boiler and
machinery insurance covering insured objects, including rooftop
HVAC units and any separate heating units or boilers which serve the
Property, during installation and testing and until final acceptance, and
including mechanical breakdown. Such coverage shall be for the full |
replacement value without deduction for depreciation. This insurance
shall name as insured the City, Developer, and all subcontraciors in
the work.
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{c) Developer shall be respensible for any and all loss or damage to
equipment, tools and other personal property, and may at its option
purchase insurance to cover such property and equipment.

8.2.3 Nature of insurance Program. All insurance policies this
Agreement requires shall be issued by carriers that: (a) have a policyholders'
rating of “A-, VIII" or better, based on the latest rating publication of Property and
Casualty Insurers by A.M. Best Company (or its equivalent if such publication
ceases to be published);, and (b)are lawfully doing business in the State.
Developer may provide any insurance under a “blanket” or “umbrella” insurance
policy, provided that (i) such policy or a certificate of such policy shall specify the
amount(s) of the total insurance allocated to the Project, which amouni(s) shall
equal or exceed the amount(s) required by this Agreement and shall not be
reduced for claims made for other properties; and (i) such policy otherwise
complies with this Agreement.

924 Policy Requirements and_E£ndorsements. All insurance
policies required by this Agreement shall contain (by endorsement or otherwise)
the following provisions:

9241 Coniractor Insurance. Developer shall either:
(&) include all contractors as insureds under all insurance set forth above, or
{b) cause each contractor employed by Developer to purchase and maintain
insurance of the types specified above. When requested by the City,
Developer shall furnish copies of certificates of insurance evidencing
coverage for each contractor.

9.2.4.2 |[Insureds. Insurance policies shall identify City
as an “additional insured” using 1SO form CG 20 10 (or equivalent), and
during any construction activity the 1 CD 20 37 will also be required.
Insurance policies shall name City and Developer as loss payees as their
respective interests may appear, and each morigagee this Agreement allows
under a standard noncontributing mortgagee clause. Notwithstanding
anything to the conirary, all insurance proceeds shall be paid and applied as
this Agreement provides. On all insurance policies where City is named as
anh additional insured, City shall be an additional insured to the full limits of
coverage purchased by Developer even if those limits are in excess of those
reguired under this Agreement,

9243 Primary Caverage. All policies shall be written
as primary policies not coniributing to or in excess of any coverage that City
may carry, and Developer's insurers will not seek contribution from other
insurance available to City.

9.2.4.4 Contractual Liability. Liability [Insurance
policies shall contain contractual liability coverage, for Developer's indemnity
obligations under this Agreement, to the extent covered by customary
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contractual liability insurance coverage. Developer's failure to obtain such
contractual liability coverage shall not relieve Developer from any indemnity
obligation under this Agreement.

0.24.5 Severability of Interest. Liability insurance
policies shall contain a clause clarifying that, except with respect to coverage
limits, the insurance applies separately to each insured and that the policy
covers claims or suits by ene insured against other, to the extent customarily
covered by liability insurance policies.

9.2.4.6 Notice to City. All policies required hereunder
shall be written to provide not less than thirty (30) days prior Notice of
cancellation or material change to City; provided that upon Developer's
request, City shall allow Developer to assume this obligation if Developer
demonstrates that its insurers will not provide such notice at a reasonable
cost.

9.2.5 Waiver of Certain Claims. Notwithstanding anything to the
contrary contained in this Agreement, Developer and City each waive any right of
recovery against the other party and against any other party maintaining a policy
of property insurance with respect to this Agreement or the Property, for any loss
or damage sustained by Developer or City, as the case may be, that is covered
by any policy of property insurance maintained {or required to be maintained
under this Agreement) with respect to the Properly, or the contents of the same
or any operation in the Property, whether or not such loss is caused by the fault
or negligence of City or its agents, directors, employees or officers, or is caused
by the fault or negligence of Developer or its agents, directors, employees or
officers.

9.2.6 Woaiver of Subrogation. Developer will require all insurance
policies in any way related to the Agreement and secured and maintained by
Developer to include clauses stating each underwriter will waive all rights of
recovery, under subrogation or otherwise, against the City and all tiers of
contractors or consultants engaged by either of them. Developer will require of
contractors and consultants, by appropriate written agreements, similar waivers.
if Developer’s policy of insurance refating to this Agreement or to the Property
does not permit the foregoing waiver or if the coverage under such policy would
be invalidated as a result of such waiver, Developer shall obtain from the insurer
under such policy a waiver of all right of recovery by way of subrogation against
City in connection with any claim, loss or damage covered by such policy.

0.2.7 Evidence of Insurance.

9.27.1 Upon execution of this Agreement by
Developer, Developer shall furnish City with current certificate(s) of
insurance, executed by a duly authorized representative of each insurer,
certifying that at least the minimum coverages required herein are in effect
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and specifying that the liability coverages are written on an occurrence form
and that the coverages will not be cancelled, non-renewed or materially
changed by endorsement or through issuance of other policy(ies) of
insurance without 60 days advance written notice to City.

9.2.7.2 Prior to commencing work at the Property,
Developer shall furnish City with a certificate(s) of insurance, executed by a
duly authorized representative of each insurer, showing compliance with the
insurance required under Section 9.2.2 above.

9.2.7.3 Upon final acceptance of the Construction, and
prior to the use or occupancy of any improvements, Developer shall furnish
City with a cerlificate of insurance, executed by a duly authorized
representative of each insurer, showing compliance with the applicable
insurance required under the Lease.

8.2.7.4 Developer shall provide certified copies of all
insurance policies required above within 10 days of the City's written request
for said copies.

0.2.7.5 Failure of the City to demand such certificate
or other evidence of full compliance with these insurance requirements or
failure of City to identify a deficiency from evidence that is provided shall not
be construed as a waiver of Developer's obligations to maintain such
insurance.

9.2.7.6 The acceptance of delivery by the City of any
certificate of insurance evidencing the required coverages and limits does
not constitute approval or agreement by the City that the insurance
requirements have been met or that the insurance policies shown in the
certificates of insurance are in compliance with the requirements of this
Agreement.

9.2.8 Deductibles, Retentions and Co-Insurance. Developer is
solely responsible for any loss or portion of loss not covered by the insurance
required herein by reason of the application of any deductible, self<insured
retention or co-insurance provision of the respective policy(ies), or due to policy
limits or exclusions.

9.2.9 Failure to Maintain Insurance.

9.2.9.1 Failure to maintain the required insurance may
result in termination of this Agreement at City's option. If the City is
damaged by the failure of Developer o maintain insurance as required in this
paragraph, then Developer shall bear all reasonable costs praperly
attributabie to that failure.
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8.292 City shall have the right, but not the obligation,
to prohibit Developer or any of its contractors from entering the Property until
Developer has provided certificates or other evidence that insurance has
been placed in complete compliance with these requirements and such
certificates have been approved by the City.

9.2.9.3 If Developer fails tc maintain the insurance as
set forth herein, the City shall have the right, but not the obligation, to
purchase said insurance at Developer's expense. In no event shall the City
be liable for payment of premiums due under any policy issued to Developer
by reason of the City being added as an ‘insured’ as required herein.

8.2.10 Additional Insurance. City reserves the right to require
additional kinds or amounts of insurance, as may be mutually agreed from time
to time. Developer shall periodically, but not less frequently than once every
three (3) years, reevaluate the scope of risks covered and the limits of its
insurance and, if commercially reasonable, increase such coverage or limits in
order to provide coverage for Developet's and City’s protection for risks and
limits that a prudent business person would provide for property being put to
uses similar to those of the Propetty.

9.2.11 No_Representation. City makes no representation that the
limits of liability required to be carried by Developer pursuant to this Aricle are
adequate to protect Developer. [f Developer believes that any of such insurance
coverage is inadequate, Developer shall obtain such additional insurance
coverage as Developer deems adequate, at Developer's sole expense. No
approval by City of any insurer, or the terms or conditions of any policy, or any
coverage or amount of insurance, or any deductible amount shall be construed
as a representation by City of the solvency of the insurer or the sufficiency of any
policy or any coverage or amount of insurance or deductible, or to limit
Developer's contractual obligations and liabilities, and Developer assumes full
risk and responsibility for any inadequacy of insurance coverage or any failure of
insurers.

ARTICLE 10. PERFORMANGCE AND PAYMENT BONDS.

18.1 Acceptable Development Contract Performance and Pavinent
Bonds. Prior to the Commencement of Construction, Developer shall provide or
shall cause the Contractor to provide, at no cost to the City, a performance and
payment bond covering the cost of the Construction Contract. Acceptable
performance and payment bonds shall be limited to surety bonds underwritten by
a company licensed or otherwise authorized under applicable law to issue bonds
in the State. The bonds must be issued by a corporate surety who is listed on the
United States Department of Treasury Circular 570, “Companies Holding
Certificates of Authority as Acceptable Sureties on Federal Bonds” and the A.M.
Best rating of the corporate surety issuing such bonds must be rated A or higher.
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The corporate surety issuing such bonds shall not be a captive or an entity
related in any way to Developer.

10.2 Bond Forins.

10.2.1 Developer shall exacute or cause the Confractor to execute
the surety performance and payment bond substantially in the form of the current
version(s) of the AlA Document A312 Performance Bond and Payment Bond, or
as otherwise reasonably approved by the City.

10.2.2 The Contractor shall be the principal, and the surety shall be
a corporate surety satisfactory to the City. A performance and payment bond
obtained from a captive insurance company or other entity related in any way to
Developer shall not be permitted. The bond shall be conditioned upon the full
and proper performance of the work in accordance with the plans and
specifications approved by the City and upon the payment of all materials and
labor in connection with the development and construction of the Project.

‘ 10.3 Contracts with Federal Funds. In addition to the requirements of

this section, if the Project is parially or fully funded with Federal funds, the
amount of the bonds shall be the amount required by such Federal agency, and
the surety companies shall be those listed in the latest issue of the U. S.
Treasury Circular 570.

10.4 Payment Claims Against the Payment Bond.

10.4.1 Each person who has furnished labor or material to
Developer for the work required under this Agreement for which a payment bond
is furnished under this section, and who has not been paid amounts due before
the expiration of a period of ninety (90) days after the day on which the last of the
labor was performed or material was furnished or supplied, for which a claim is
made, may institute an action for the amount, or balance thereof, unpaid at the
time of the institution of the action against Developer or Developer and its
sureties, on the payment bond and have its rights and claims adjudicated in the
action, and judgment rendered thereon; subject to the City priority on the bond, if
such priority is approved by the Project’s lender(s).

As a condition precedent to any such suit, written notice shall be
given by registered or cerlified mail to Contractor, Developer and surety, within
 ninety (90) days from the date on which the persen did or performed the last
labor or furnished or supplied the last of the material for which claim is made,
stating with substantial accuracy the amount claimed and the name of the party
to whom the material was furnished or supplied or for whom the labor was done
or performed

10.4.2 Every suit instituted upon a payment bond shall be brought
in the First Circuit Court of the State of Hawail, but no suit shall be commenced
after the expiration of one year after the day on which the last of the labor was
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performed or material was supplied for the work provided in the Agreement. The
obligee named in the bond need not be joined as a party in any suit

10.4.3 With respect to any such payment bond, if the full amount of
the liability of Developer or Developer and its sureties on the security is
insufficient to pay the full amount of the claims, then after paying the full amount
due fo the City (if any), the remainder shall be distributed pro rata among the
claimants.

10.4.4 Certified copies of bonds may be requested and obtained by
any person upon payment of the costs of reproduction and certification of the
bonds, and postage. A certified copy of a bond shall be prima facie evidence of
the contents, execution, and delivery of the original

ARTICLE 11. EQUAL EMPLOYMENT OPPORTUNITY.

11.1 Developer shall not discriminate against any employee or applicant
for employment because of race, color, religion, sex or national origin. Developer
will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color,
religion, sex or national origin. Such action shall include, but not be limited to,
the following: employment, upgrading, demotion or transfer, recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training including apprenticeship. Developer
agrees to post, in conspicuous places available to employees and applicants for
employment, notices to be provided by the City setting forth the provisions of this
nondiscrimination clause.

11.2 Developer shall, in all solicitations or advertisements for employees
pleced by or on behalf of Developer, state that all applicanis will receive
consideration for employment without regard io race, color, religion, sex or
national origin.

11.3 Developer will send to each labor union or representative of
workers with which Developer has a collective bargaining agreement or other
contract or understanding a notice advising the union or worker's representative
of Developer's commitment under Section 202 of Executive Order 11246 of
September 24, 1965, by the President of the United States (such order, “EO
11248"), and shall post copies of the notice in conspicuous places avaiiable to
employees and applicants for employment.

11.4 Developer will comply with all provisions of EO 11246, and of the
rules, regulations and relevant orders of the Secretary of Labor as they may be
amended.

11.5 Developer will furnish all information and reports required by EO
11246, and by the rules regulations and orders of the Secretary of Labor.
Deveiloper will permit access {o its books, records and accounts to the Cify and
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the Secretary of Labor for purposes of investigation to ascertain compliance with
such rules, regulations and orders.

116 In the event of Developer's noncompliance with the
nondiscrimination clauses of this Aricle 11, or with any of the said rules,
regulations or orders, and failure to cure the same as allowed by law, this
Agreement may be cancelled, terminated or suspended in whole or in part and
Developer may be declared ineligible for further government contracis or
federally assisted construction contracts in accordance with procedures
authorized in EQ 11246, and such other sanctions as may be imposed and
remedies invoked as provided in EO 11246, or by rule, regulation or order of the
Secretary of Labor or as otherwise provided by law.

11.7 Developer will include the provisions of Sections 11.1 through 11.6
of this Agreement in every construction contract or purchase order entered into
or made by Developer and will require the inclusion of these provisions in every
subcontract entered into by any of its contractors, uniess exempted by rules,
regulations or orders of the Secretary of Labor issued pursuant to Section 204 of
EO 11246, so that such provisions will be binding upon each coniractor,
subcontractors or vendor as the case may be. Developer will take such action
with respect to any construction contract, or cause its contractors to take such
action with respect to any subcontract, or purchase order as the City or the
Secretary of Labor may direct as a means of enforcing such provisions, including
sanctions for noncompliance; provided, however, that in the event Developer
becomes involved in or is threatened with litigation with a contractor,
subcontractor or vendor as a result of such direction by the City, Developer may
request the United States to enier into such litigation to protect the interests of
the United States. For the purpose of including such provisions in any
construction contract, subcontract or purchase order as required hereby, the first
three lines of this section shall be changed to read, "During the performance of
this contract, the contractor agrees as follows:" and the term "Developer” shall
be changed to "Contractor” wherever it appears.

ARTICLE 12. REPRESENTATIONS AND WARRANTIES

12.1 Developer's Representations and \Warranties, Developer
represents and warrants to the City to the best of its knowledge and belief, as of
the Effective Date and as of the date the Lease is executed by Developer, as
follows:

12.1.1 Execution of this Agreement on behalf of Developer by the
signatory hereto is duly authorized, Developer has the full right and authority fo
enter into this Agreement and all documents contemplated hereby, and the
execution, consent or acknowledgment of no other person is necessary in order
to validate the execution of this Agreement by Developer. Upon full execution,
this Agreement shail be valid, legally binding and enforceable against Developer
according to its terms. Developer and the person signing below for Developer
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further represent and warrant that there are no restrictions, agreements, or
limitations on Developer's right or ability to enter into and perform the terms of
this Agreement.

12.1.2 No consents or approvals are required to be obtained from
any governmental body or agency for the execution and delivery of this
Agreement by Developer or, if required, the same have been obtained.

12.1.3 All tax returns and reports of Developer required by law to be
filed have been duly filed and all taxes, assessments, contributions, fees and
other governmental charges (other than those presently payable without penalty
or interest and those currently being contested in good faith) upon Developer's
properties or assets or income which are due and payable have been paid, and
Developer has submitted applicable state and federal tax clearance certificaies
prior to execution of this Agreement.

12.1.4 Developer is not in violation of or in default with respect to
any term or provision of any morigage, indenture, coniract, agreement or
instrument which materially and adversely affects or will materially and adversely
affect the business or prospects or condition (financial or other) of Developer or
the Project. The execution, delivery, performance of and compliance with this
Agreement will not result in any such viclation or be in conflict with or constitute a
default under any such term or provision or result in the creation of any
mortgage, lien or charge oh any of the properties or assets of Developer. There
is no term or provision of a mortgage, indenture, contract, agreement or
instrument applicable to Developer or by which Developer is bound which
materially and adversely affecits or will materially and adversely affect the
business or prospects or condition (financial or other) of Developer or
Developer's properties and assets,

12.1.5 There is no action, suit, proceeding or investigation pending,
or to the best of Developer's knowledge, threatened against Developer, or the
Project in any court, or before or by any governmental entity from which any
adverse decision might materially affect Developer's ability to observe and
perform Developer's obligations under this Agreement,

12.1.6 Any financial statements of Developer delivered to the City
are true and correct in all respects, have been prepared in accordance with
generally accepted accounting practices, and fairly represent the financial
condition of Developer as of the date of financial statements. No materiaily
adverse change has occurred in Developer's financial condition since the date of
the financial statement. Developer has made no additional borrowings since the
date of the financial statement, except those approved by the City.

12.1.7 Developer has made no contract or arrangement of any kind,
and has faken no action or failed to take any action that would give rise to a lien
on the Project, except for, and to the extent, applications for Project financing
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result in awards, loans or financing which would result in a lien upon the closing
of such financing.

12.2 City's Representations and Warranties. The City represents and
warrants to Developer as follows:

12.2.1 Execution of this Agreement on behalf of the City by the
signatory hereto is duly authorized, the City has the full right and authority to
enter into this Agreement and all documents contemplated hereby, and the
execution, consent or acknowledgment of no other person is necessary in order
to validate the execution of this Agreement by the City. Upon full execution, this
Agreement shall be valid, legally binding and enforceable against the City
according with its terms.

12.2.2 To the City Liaison's actual knowledge, without independent
investigation, the City has not received written notice of a violation of any law,
ordinance, rule or regulation with respect to the Property

12.2.3 To the City Liaison’s actual knowledge, without undertaking
any independent investigation, there are no actions, suits, material claims, legal
proceedings or any other proceeding pending or threatened before any court or
governmental agency, with respect to the Property, including but not limited to
eminent domain.

ARTICLE 13. DEFAULT; TERMINATION
13.1 Developer's Default and Consequences. Inthe event Developer:

13.1.1 fails to perform any of its obligations under this Agreement
within the prescribed time period as stated in this Agreement;

13.1.2 fails to perform any of its cbligations under the Lease within
the prescribed time period as stated in the Lease;

13.1.3 fails to execute the Lease or commence construction by the
deadline established by the Project schedule, as may be amended, including but
not limited to any such default resulting from Developer’s failure to satisfy any of
the conditions prior to execution of the Lease (as set forth in Article 6) or prior to
Commencement of Construction (as set forth in Article 7); subject, however, to
Developer’s right to extensions pursuant to Section 3.1 or right to terminate this
Agreement in accordance with Sections 4.1.2 and 4.27;

13.1.4 abandons or substantially suspends construction work other
than as is expressly contemplated or permitted by this Agreement or in the
Lease; or

13.1.5attempts to transfer the Property or any interest therein,
other than as permitted under the Lease;
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then the City shall notify Developer in writing of such defauit.

Developer shall have fifteen (15) calendar days to cure any default

which can be remedied and cured by the payment of money. |f a default cannot
be remedied by the payment of money (“Nonmonetary Default”), Developer shall
have thirty (30) calendar days from the receipt of written notice of such defauit in
which to cure such Nonmonetary Default. Developer shall immediately proceed
with taking all action necessary to cure the Nonmonetary Default. If a
Nonmonetary Default cannot be cured within said 30-day period, Developer shall
submit a written request to the City for an extension of time to cure the
“Nonmonetary Default supported by the reasons thereof. The City may, within its
reasonable discretion, grant such extension. During such period of default,
Developer shall continuously and diligently attempt to cure the default, shall as
reasonably as possible protect the Project site from loss or damage, and shall
maintain the Development Schedule to the extent that it is practicable to do so.

After Developer has been declared in default and provided written
notice thereof by the City, and Developer has failed to cure such default within
the applicable cure period prescribed above, the City shall have all legal and
equitable rights to which the Gity may be entitted under this Agreement and the
laws of the State, including the right to terminate the Agreement.

13.2 (City's Default and Consequences. In the event the City fails o
perform in a timely manner any of its obligations stated in this Agreement,
Developer shall notify the City in writing of its default. if the default is not cured
within thirty (30) calendar days of the written notice, or, if not reasonably curable
within such 30-day period, cured within such further period of time as may be
reasonably requested by City in writing and approved by Developer, so long as
the City continuously and diligently attempts to cure the default, then, Developer
may terminate this Agreement and/or exercise all rights and remedies available
at law or in equity.

13.3 No Waiver. No consent or waiver, expressed or implied, by either
party to or of any breach or default by the other party in the performance of its
obligations hereunder, shall be valid unless in writing. No such consent or waiver
shall be deemed or construed to be a consent or waiver to or of any other breach
or default in the performance by such other party of any other obligations of such
party hereunder. The failure of any party to declare the other party in default
shall not constifute a waiver by such party of its rights hereunder, irrespective of
how long such failure continues.

13.4 Termination for lllegal Purposes. At any time during the term of this
Agreement, the City shall have the right to terminate this Agreement if the
Property, or any part of the Property, appurtenances or improvements are used,
or intended to be used in any manner to commit or to facilitate the commission of
a crime by Developer.
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ARTICLE 14. MISCELLANEOUS.

14.1 Amendment. The provisions of this Agreement may be amended
only by each party executing a subsequent written Agreement which states each
amended provisicn. The terms of this Agreement may not be waived, modified,
or in any way changed by implicaticn, through conduct, correspondence, or
otherwise, unless such waliver, modification, or change shall be specifically
agreed to in writing by the City and Developer.

14,2 Applicable Law. The provisions of this Agreement shall be
interpreted in accordance with the law of the State of HMawaii as that law is
construed and amended from time to time.

14.3 Approvals. Any approvals obtained by Developer from the City
pursuant to this Agreement shall be for the purposes of this Agreement only,
Such approvals shall not be construed to relieve or absolve Developer of
compliance with any laws or reguiations. Nor shall any such approvals serve as
a substitute for, or excuse Developer from obtaining, any required approvals from
federal, state, and City agencies.

14.4 Assignment. Neither the entire agreement which is stated in this
Agreement nor any interest in it may be assigned by any party for any purpose
without the prior written consent of the other party, which may be withheld in
such other party's sole and absolute discretion; provided, however, that
Developer may, with the prior written consent of the City, which consent shall not
be unreasonably withheld or delayed, (i) assign or transfer its rights under this
Agreement upon the closing of the construction financing for the Project to an
entity that is managed or controlled by Developer or an affiliate of Develaper; and
(i) to collaterally assign its rights under this Agreement to any lender andfor
investor of the Project. With respect to any requested assignment under (i) or (i)
above, Developer shall provide the City with written notice of such assignment
and a copy of the proposed assighment document(s).

14.5 Binding Effect. Upon its execution by each party, this Agreement
shall become binding and enforceable according to its provisions. If more than
one party is obligated to perform an act by any provisions stated in this
Agreement, those parties shall be jointly and severally liable and obligated for the
performance of those acts. The rights and obligations of each party named in
this Agreement shall bind and inure to the benefit of each party, respectively, and
the respective heirs, persenal representatives, successors, and assigns of each

party.

14.6 City's Right to Amend. Any provision herein to the contrary
notwithstanding, during the term of this Agreement, the City reserves the right at
any time to amend this Agreement in order to assure compliance with all City and
County of Honolulu, State of Hawaii and Federal statutes, laws, and regulations.
All such amendments shall be within the general scope of this Agreement. The

Naoverber 6, 2015 M



Halewai'olu Senior Residences
Development Agreement

City shall provide all such amendments in writing to Developer. Subject to
Section 4.28 of this Agreement, Developer agrees that it shall immediately take
any and all reasonable steps to comply with such amendments and not to
jeopardize this Agreement.

14.7 No_ Parly Deemed Drafter. Each party to this Agreement
acknowledges and agrees that each party (a) is of equal bargaining strength; (b)
has actively participated in the negotiation and preparation of this Agreement; (c)
has consulted with its respective legal counsel and other professional advisors as
each party has deemed appropriate with respect to this Agreement; and (d)
agrees that nelther party shall be deemed the drafter of this Agreement and,
therefore, no provision stated in this Agreement shall be construed against any
party as its drafter.

14.8 Counterpaits. This Agreement may be executed by the parties in
counterparts, and the counterparis executed by the parties taken togeather shall
constifute a single agreement.

14.9 Business Days. [f any dates stated in this Agreement fall on a
Saturday, Sunday, or legal holiday observed by the City, State or federal
government, such date shall be the following Business Day.

14.19 Defined Terms. Certain terms where they initially are used in this
Agreement are set off by quotation marks enclosed in parentheses. Those
designated terms shall have the same meaning throughout this Agreement,
unless otherwise specifically stated or clearly inappropriate in the context.

14.10.1 "Pa y' shall mean the City or Developer, and
“parties” shall mean the City and Developer.

14.11 Force Majeure. W any party is prevented from performing its
obligations stated in this Agreement by any event not within the control of that
party including, but not limited to, an act of God, natural disasters, civil unrest,
riots, earthquakes, volcanic eruptions, tsunamis, floods, public enemy, acts of
terrorism, invasion, rebellion, revolution, act of foreigh enemies, war, fire, nuclear
event, radioactivity from any nuclear fuel or from any nuclear waste from the
combustion of nuclear fuel, radioactive toxic explosive or other hazardous
properties of any explosive assembly or nuclear component, an act or failure to
act of a government entity (except on the part of the City if the City is claiming an
event of Force Majeure), unavailability of materials due to a national or local
strike, or actions by or against labor unions (each a event of “Force Majeure”,
such party shall not be in default in the performance of its obligations stated in
this Agreement; PROVIDED, HOWEVER, that any party delayed by such an
event shall request an extension of time to perform its obligations stated in this
Agreement by notifying the party to which it is obligated within ten (10) Business
Days following the event. If such written notice is provided, the time to perform
the obligations stated in this Agreement shall be extended by the number of
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calendar days of delay caused by the event. If the required notice is not given by
the delayed party, no time extension shall be granted.

14.12 Gender; Number. The use of any gender shall include all genders
and the use of any number in reference to nouns and pronouns shall include the
singular or plural, as the context dictates,

14.13 Independent Contractor/Non-Agency. There is no paitnership, joint
venture, employer and employee, master and servant or other agency
relationship between the City and Developer, including guarantors. The City is
not a developer of the Project or the operator and manager of the Project.
Developer, inclusive of any person acting by, through, under or for the benefit of
Deveioper such as, for example, any real estate property manager, shall not
represent or hold itself out as being a partner, joint venture, employee, servant or
agent of the City. Developer, inclusive of any persen acting by, through, under or
for the benefit of Developer, does not have the authority to bind, act for or
represent the City in any respect.

14.14 [ntegration. This Agreement contains all of the provisions of the
agreements between the parties pertaining to the subject matter stated in this
Agreement, except as otherwise provided herein. Each party acknowledges that
ho person or entity made any oral or written representation on which a party has
relied as a basis fo enter into the agreement stated in this Agreement which is
not included as a provision in if.

14.16 Legal Action and Fees. In the event of any controversy, claim or
dispute between the parties hereto arising out of or relating to this Agreement,
the prevailing party shall be entitled to recover from the non-prevailing party
reasonable expenses, including attorneys’ fees and costs.

14.16 Memorandum. Concurrently with the execution and recordation of
the Lease, a memorandum of this Agreement shall be executed by the parties
with the signatures properly acknowledged by a Notary Public, and recorded in
the Bureau of Conveyances, State of Hawaii and/or filed with the Qffice of the
Assistant Registrar of the Land Court of the State of Hawaii, as applicable.

14.17 No Obligations to Third Parties. The execution and delivery of this
Agreement shall not confer rights on any person or entity except the parties or
obligate the party to any person or entity except the other party.

14.18 Nofices. Any notice required or permitted by the provisions of this
Agreement to be given by a party to any other party, shall be in writing and either
shall be delivered personally or mailed postage prepaid by certified mail, return
receipt requested, to the other party at the address and to the person designated
by each party as follows;

November 6, 2015 43



Halewai'olu Senior Residences
Development Agreement

If to the City:

CITY AND COUNTY OF HONOLULU
Office of Strategic Development

530 8. King Street, Room 306

Honolulu, Hawaii 96813

Attention: Strategic Development Officer

With a copy to:

The Department of the Corporation Counsel
530 S. King Street, Room 110

Honolulu, Hawaii 96813

Aitn.: Corporation Counsel

If to Developer:

Halewaiolu Senior Development, LLC

737 Bishop Street, Suite 1520

Honolulu, Hawaii 96813

Atin.: Ms. Monika Mordasini, Vice President of Development
Ms. Karen Seddon, Yice President of Development

With a copy to:

Settle Meyer Law

800 Fort Street Mall, Suite 1800
Honolulu, Hawati 86813
Aftention: Scoti Setfle

14,19 Headings. The headings of articles, sections and paragraphs in
this Agreement are included for convenience only and shall not be considered in

the construction of this Agreement.

14.20 Required Actions by the Parties. Each party named in this
Agreement agrees to diligently undertake the acts necessary to consummate the
transaction contemplated by this Agreement. Each party shall use its best efforis
to consummate the transaction contemplated by this Agreement.

14.21 Severability. If any provision stated in this Agreement subsequently
is determined to be invalid, illegal, or unenforceable, that determination shall hot
affect the validity, legality, or enforceability of the remaining provisions stated in
this Agreement unless that effect is made impossible by the absence of the
omitted provision.
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14.22 Successors and Assighs. This Agreement shall be binding upon
and shall inure to the benefit of the respective successors and assigns of the
parties hereto (as permitted pursuant to the provisions of this Agreement).

14.23 Survival. The following provisions shall survive the expiration or
earlier termination of this Agreement: 4.9 (Existing Tenants), 4.12.5 (Impact on
Waters), 4.12.12 (Chapter 104, HRS), 4.14 (Publicity and Project Signage), 4.18
(Observation of Laws, Ordinances and Regulations), 4.22 (Notice of Claims),
4.24 (Hazardous Materials), 4.26 (Compliance with CDBG Regulations), 8.3
{Submittals to the City Upon Completion of Construction), 9.1 {Indemnity}, 8.2.9
(Failure to Maintain Insurance).

14.24 Time is of the Essence. Time is of the essence with respect to the
performance of the parties’ obligations under this Agreement.
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IN WITNESS WHEREOF, the City and Developer have executed this
Agreement as of the Effective Date.

THE CITY:
APPROVED AS TO CONTENT: CITY AND COUNTY OF HONOLULU
Director B
Department of Community Services | tg
APPROVED AS TO FORM
AND LEGALITY:
Deputy Corporation Counsel
DEVELOPER:

HALEWAI'OLU SENIOR
DEVELOPMENT, LLC,
a Hawali limited liability company

By. Halewai'olu-Michaels, LLC, a

Hawaii limited liability company,
Its Managing Member

By

Name:
its

List of Exhibits:

Exhibit A: Property Legai Description
Exhibit B: Property Map

Exhibit C. Lease

Exhibit B: Development Schedule

Exhibit E: Budget

Exhibit F: City's Sexual Harassment Policy
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STATE OF HAWAI )
) ss.

CITY AND COUNTY OF HONOLULU )

On this day of , 20___, before me appeared
to me personally known, who, being by me
duly swomn, did say that is the of

, that instrument was signhed on behalf of the City
and County of Honolulu by authority of its City Council and the said
acknowledged the instrument to be the free act of said
the City and County of Honolulu.

Notary Public, State of Hawaii
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STATE OF NEW JERSEY
) SS
COUNTY OF )
On this day of ., 20__, before me
personally appeared , to me personally known, who,

being by me duly sworn or affirmed, did say and acknowledge that such person
executed the foregoing instrument as the free act and deed of such person, and
if applicable in the capacity shown, having been duly authorized to execute such
instrument in such capacity.

Notary Public, State of

Print Name:
My commission expires:
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EXHIBIT A
Property Legal Description

All of that certain parcel of land (being portion(s) of the land(s) described
in and covered by Royal Patent Number 6677, Land Commission Award Number
11082 to Kaukoke, Royal Patent Number 1081, Land Commission Award
Number 2938, Apana 1 to Huanu no Lahiiahi and Royal Patent Number 144,
Land Commission Award Number 141, Apana 3 to Makahopu) situate, lying and
being on the southeast side of River Street at Honolulu, City and County of
Honolulu, State of Hawaii, being LOT 2, BLOCK D of the "QUEEN EMMA
PROJECT, T. H. R-1", and thus bounded and described:

Beginning at an "->" on sidewalk at the north corner of this parcel of land,
being also the west corner of Lot 3 and on the southeast side of River Street, the
coordinates of said point of beginning refetrred to Government Survey
Trigngulation Station "PUNCHBOWL" being 1372.21 feet north and 3567.50 feet
west, thence runhing by azimuths measured clockwise from frue South;

1. 321° 40° 30" 186.77 feet along Lot 3, along the remainder of R. P.
6677, L. C. Aw. 11082 to Kaukoke and R. P. 1081, L. C. Aw. 2938, Apana 1 to
Huanu no Lahilahi to a pipe;

2. 51° 40" 30" 198.02 feet along Lot 4, along the remainder of R. P,
1081, L. C. Aw. 2938, Apana 1 to Huanu no Lahilahi to a pipe;

3. 141° 40" 30" 100.00 feet along Lot 1, along the remainders of R.
P. 1051, L. C. Aw. 2938, Apana 1 to Huanu no Lahilahi and R. P. 144, L. C. Aw.
141, Apana 3 to Makahopu to a "+" on sidewalk;

4, Thence along the southeast side of River Sireet, on a curve to the
left with a radius of 529.40 feet, the chord azimuth and distance heing 208" 151"
39" 202.68 feet, to an "->" an sidewalk;

5. 197° 49" 30" 14.68 feet along same to the point of beginning and
containing an area of 26,225 square feet, more or less.

BEING THE PREMISES ACQUIRED BY DEED

GRANTOR : SHANGHAI INVESTMENT COMPANY, INC., a
Hawaii corporation

GRANTEE CITY AND COUNTY OF HONOLULU, a
municipal corporation of the State of Hawaii

DATED : July 6, 1992

RECORDED : Document No. 92-108546
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EXHIBIT C

Form of Lease

November 6, 2015 51



HALEWAF'OLU SENIOR:RESIDENCES
LEASE .
~ between

CITY AND GOUNTY OF HONOLULY,
a municipat corporation of trig-State of Hawai'

“LE‘-.':.':S:.(')T”
and.-

HALEWAFOLU $ENIOR DEVELOPMENT, LLC,
& Hawail limited liability company

| HLessee



Halewai‘olu Senior Residences

Lease
TABLE OF CONTENTS
AR TICLE M DEF NI IONS . ettt et abt e ss v sr b s e s et e s b e s s et be e e eeereerme eeeenrersesnanreassarenseans 1
ARTICLE 21 PREMISES .....coioee oottt et se it aeseaanas e s s ne s snssamt s e mens saban et s taassaes e ecee1eas e rmerins e vanens 12
21 PIBINISES.. ..o oottt et e e e e e s b e s b e sttt smen e e remoee e et eeeas e et eeraenaan 12
22 Acceptance in Existing Condifion .............cc.ocooooiiiiiiiiiie st 12
23 Release OF LESSOT............cccivvieeiie e rerseene s rer s snaa e e s 13
ARTICLE 3: TERM wevoo oo e e e 13
31 L= 12 DR OSSO UE RN ORR RSN 13
3.2 Delivery of POSSESSION...........ccoccviceieviiivecee e et e e ere et anenean 14
33 Nc Option to Extend; No Renewal.. .................... PR, e e e 14
ARTICLE 42 RENT oo oo R s
41 FixedTerm.............ocovvvieviieveiiceeinen '
4.2 Escalation Period .................cc. e
4.3 NoOffsets ..o, i
4.4 Payment-Generally.. ......................... L ,-'. ........ i
ARTICLE 5: ADDITIONAL PAYMENTS BY LESSEE REAL ESTATE TAXES ...ooovvcvrvcivereneeneee s 15
5.4 NEt LeASE.. ... e it edE et e emee e e e e e aee s s eeaaetereanasnae s 15
52 Real Esfate TaxXes.. ...t es s vy st aanes reree e e revnr . 15
53 Assessments in Installments. ... oo e e e 15
5.4 BiD Decisions.. .......c.....c.oo...... et e e e n e e ete e e et easrta et aat e aetaeeereeeaeseeererean 15
55 Direct Payment by Lessor......... S eree ot ee g2 e et bk s e 2 e s ee e e s Caaineearireresranbe s trnsenns
56 Utilities.. ........ .

5.7 Excise Tax

58 Conveyance Tax.. ...

5.9 Taxes o Lessee s Busmess and Personal Propemty. ... e 16

510 Tax Exemptlons et eee e e eea e eeennrad it eant et et e e e e h et ae s e ene e ehb s et e et bean 16

51 Lessor Expenses O SRS OPUR PO PTORY 17
ARTICLE B; USE

6.1

.62

63 ..

84 _Gomphance wrth LS. v e e e ea e vt et reennnres 19

6.5 Copnes of Notlces

6.6

6.7

6.8

6.9 Use of Public Bwldmgs by Blind or Visually Handicapped

0= 1o T TSSO RUTTO SRR 20

6.10 Project NAME. ... e et 20
ARTICLE 7: MAINTENANCE, REPAIR AND CAPITAL IMPROVEMENTS ... ... s 20

71 Obligation to Matntain.. ... 20

7.2 Capital Improvement Obligations.. ..., 21
ARTICLE 8: CONSTRUCGTION ...t ieies ettt e et ste et e te e e st e e e esea st et e eanee s e etmansebe s st e e bs e 21

8.1 GONBIAL ... e e e bt ennee e 21

{ii)



Halewai'olu Senior Residences

Lease
8.2 Commencement of CoNSITBCHON...........c.oovee e e eeeee e eev oo 21
8.3 Manner of CONSIIUCHION. ... ...t ae s seveeeneesat e s s s et beereens 21
8.4 PeIMIS.. o e et et e s et e e 21
85 APPICAtIONS. ... e e e
8.6 (=20 1+ T OO USRS
8.7 COMPIBLION. ... e e ettt sen e et et e e
8.8 CoNStrUCON ISUTANCE. ... et e ee e
8.8 OWREISHID. ... e e e et em e rane e en e ee et senseraan
8.10 IRSPECHION.. ..o et st et s e s s e et v s s s
8.11 Lessee’sCovenant. ..o
8.12 Title ENCUMDBIANCeS. ...t eaeee e '
813 Lease TeMMIMAtION. ... ettt e e e e e et e
ARTICLE 9: HAZARDOUS SUBSTANCES. ..ot il
9.1 Restrictions.............ccccoocevecei 00l rerierrenena—..
9.2 Compliance; Clean-Up............................
9.3 Surrender Obligations..........................
9.4 Coples of Environmental Reports.....
95 Survival.........coooii -
9.6 Discharges before COmmencement
ARTICLE 10: INDEMNIFICATION; LIABILITY OF LESSOR..... ..................................................... 24
101 Obligations.............ccoco e .
10.2 Liability of Lessor..
10.3 indemnification Procedure
ARTICLE 11: RIGHT OF CONTEST
11.1 Lessee’s Right; Contest Condstions
M2 Lessor Ohl:gatlons and Protectlons
113 Mlscelfaneous
11.4 Contest Securlty

ARTICLE 12: INSURANCE.

Lessee’s Insura

12.1

122

12,3 >

124  Waiver of Certain CIAINS, ...cvvvverec e ccereooeose e oo oo eoseeseeoeee e e 30

1255 Waiver of Sitbrogation.,.:....

126 - Evidence of InStirance,..

12.7" - Deductibles, Retentions and Co- INSUTANCE.........ooveiiieiiririeie e <

12.8  Failure fo Maintain INSHIANCE. ............o.oovoeeecereeeereteee oo es s eeesee e 31

12.9 Addltlonal INSKTARCE. . ..ot cveese s eese et est e e s s e eseee s eeerenteses e 31

1240 No Representatlon ...................................................................................................... 31
ARTICLE 13: LOSSES AND LOSS PROCEEDS .........cco oottt ettt vares et et e eenes e ene e 32

13.1 O CR. ettt b emb et et mn e ee et s e a et ee e eaee s en e 32

13.2 Effect OF CASUBILY.. ..ot ittt ee e e s ee et eaaeesse e 32

13.3 Adjustment of Claims; Use of Property Insurance Proceeds. ......................ocoeoo. 32

13.4 Substantial Condemnation...............oooi e 33

135 Insubstantial Condemnation...............c...oo i e 33

13.6 Temporary Condemnation.. .............c.cocoviviiii i 33

13.7 IMNMALEIIAL LOSS.. ottt ee e e e e r e e et e e et eens 33

13.8 BUITERAEBE. . ....ooiiiii it et ettt e e re s e 33

(i)



Hatewai'olu Senicr Residences

Lease

ARTICLE 14: LESSOR'S RESERVED RIGHTS ... it v et em it seesaree s ssmne s seeaneessaneene e 33

141 INSPECHIONS.. ..o e et a et s s e e 33

14.2 Other Entries by LesSOr . e e 33

143 Water, Qil, Gas and Mineral Rights......................... . 34

14.4 EaSEIMIENTS. ...ttt ettt e e e eas s ete et 34

14.5 DeveloPIIENL.... ... et er et e et n e aas e 34

1486  No LightorAir Easement. ..., e 34

14.7 L (1= - | RO USRS USRR PO 34
ARTICLE 15; LESSUR'S TRANSFERS . ...t s s s sr s vt sasas s e tas e te e

151 Transfer of Lessor'sInterest.................covvvvvviviviviniene flied

15.2 Release of LeSSON.. ...,

15.3 No Right of First Refusal/No Option to Purchase.. ...,
ARTICLE 16: REGULATORY PROVISIONS........ccovivee v e rerenmaeeens L

161  Compliance with CDBG Requirements.................

ARTICLE 17: LESSEE'S TRANSFERS ... sl e ceer s e smnee s s S
1741 Lessee'’s Transfer Right.. ............__. :
17.2 No Paitial Transfers........................ .
17.3 Notice of Transfer................ccoe oo
17.4 Expenses

ARTICLE 18; SUBLEASES AR
18.1 Residential Tenants.............. 2
18.2 Gommercial Tenants. ..............
18.3 Recordkeeping...........c...o........ e :

ARTICLE 19: LEASEHOLD MORTGAGES.............. Bt ettt n et st 44
18.1 Leasehold Mortgage_...........‘.........;‘ ...................................................................... 44
18,2 Protectton of Leasehold Mortgagee.;}. ........................................................................ 44

ARTICLE 20: EQUIPMENT L[EN_S
20.1 Lessee s nghts-.'
20. 2

221

222 '-Remedres ...... ettt et s e e oot e se ettt re s e es e 47
223 Proceeds of Reiettmg ................................................................................................. 48
224 Lessee 's Late' Payments; Late Charges.. ...........o.cooooeooeieeoevere e 49
225 Lessof’s. R:ght O CUNR. Lo et e e e ane s 49
22,6 HOMIRGIOVET. ...ttt eb e s st esea e n e ren et e e e eeeeererenn st e e aees e 45
227  Waivers: Jury Tral, Redemption..........c.oveiii oot e 49
2238 Accord and Satisfaction; Partial Payments..................coviiii e, 43
228 Lessor's Defauli. ... e e 80
2210 MiscellaNBOUS. ... e e 50
ARTICLE 23: END OF TERM ..o i st e s rer e e e s e b s te e sna st e s aae s e e trenssmeeenen s 50
ARTICLE 24: NOTICES....... eeeeeteteteiaseseaeeereisatesereesneseanteseteiteseiantesenessneeeteenrteetes oressasnrareteesnassehesseeen 51

(iv)



Halewai'olu Senior Residences

Lease

ARTICLE 25: ADDITIONAL DELIVERIES; THIRD PARTIES. . ..ottt teeee e eeess s e 51

25.1 Estoppel Certificates.. ... et e s 51

282 FURRET ASBUNANCES. ...t eceevs e ta s e st ce et s rebb e s senemeen s sm b ertesnressen 51

253 11 Ca e 1Y ezt £ 1 OO USSR RO PRI 51

25.4 Lessor’'s Righfto Amend.... ... ...t 91

255 Successors and ASSIONS ... 51
ARTICLE 26: CULTURAL AND ARCHEOLOGICAL. ... sectissrerreenesssissnrreessesesssaresansesanss 51

261 Native Hawaiian RIghts. ... e ettt s 52

262 Human Remains; Artifacts; Historical Hems. ... e 82
ARTICLE 27: MISCELLANEOUS. ... et v

271 Due Authorization and Exacution..........................

27.2 Costs and Expenses; LegalCosts.......................,

27.3 No Consequenttal Damages....................... :

274 No Waiver by Silence..........ccocooen e,

275 Performance Under Protest. .................

276 Survival.. ..o,

27.7 Unavoidable Delay........................

27.8 BroKer.. ..o .

27.9 Service of Process........c.ccoveecccnnneenn,

2710 Sexual Harassment Policy.. .....................

2711 Non-stcrlmmatlon Pollcy ............................

2712

Delivery of Dra

284 Entire Ad| reement ;
285 Goverhing: Law and \lenue ...................................................................................... 55
28.6 Partial lnvahdlty et eeeeanemteaneateettnonaeaeaseieaeeaaaaaansaaaas 55
28.7 Principles of lnterpre(atlon ........................................................................
288 . Time .
289
28; 10

28 A1

LIST OF ATTACHED EXHIBITS!

Exhibit A Legal Descfiption

Exhibit B Additional Permitted Exceptions

Exhibit C Form of Income Certification

Exhibit D Form of Certificate of Continuing Compliance

Exhibit E Notice Addresses (Including Required Copy Recipients)
Exhibit F Service of Process

v



Halewai'olu Senior Residences
Lease

LEASE

This LEASE (this “Lease") is made and entered into as of .20
{the "Commencement Date"), between the CITY AND COUNTY OF HONOLULU, amummpal
corporation of the Siate of Hawai'i ("Lessor’), and HALEWAI'OLU SENIOR DEVELOPMENT LLC,
a Hawaii [imited liability company ("Lessee").

For good and valuable consideration, the sufficiency of which is hereby acknowledged, Lessor
hereby leases o Lessee, and Lessee hereby accepts and leases from-Lessor, upen the terms and
conditions set forth in this Lease and all Exhibits attached hereto, the Prem|ses def ned in Section 2.1
below, :

ARTICLE1:
DEFINITIONS,

The following definitions apply in this Lease:
“additional Rent” has the meaning set forth in Sécﬁon-S 1 df thiis Lease.

"Affiliate” of any specified Person means any other Person Controlling or Controlled by or under
commeon Control with such specified Person. "Aff‘ Ilated” shall have the correlative meaning.

“Affordable Rent” has the meaning set forth |n Sectlon 18.1. 3 of this Lease

“Affordable Rental Housing Area” means the gross square foot area of the entire Premises,
excluding the Communlty Center Area and Commermal Area.

"Application” means any agreement appllcatmn certificate, document, or submission (or
amendment of any of the foregomg) (a) necessary or appropriate for any Construction this Lease allows,
including any application for:-any bundlng _permit, certificate of occupancy, utility service of hookup,
easement, covenant, conditior, restriction, subdivision, or such other instrument as Lessee may from time
io time reasonably reques_t for suth; Construction; {b) to aliow Lessee to obtain any abatement, deferral,
or other benefit otherwi available f :Real Estate Taxes; (¢) to enable Lessee from tirmne to time to seek
any Approval or to use"afi .operaté the Premises in accordance with this Lease; or (d) otherwise
reasonably necessary and appropnate to- perm|t Lessee to realize the benefits of the Premises under this
Lease. : L :

"Apprd'va'Is" means any'and all licenses, permits (including building, demolition, alteration, use,
and special perrmts) approvals; consents, certificates (including certificate(s) of occupancy), rullngs
variances, authonzat[ons or amendments to any of the foregoing as shall be necessaty or appropriate
under any Law to commence, perform, or complete any Construction, use, occupancy, maintenance, or
operation of the Premises:

"Bankruptcy Law” means Title 11, United States Code, and any other or successor state or
federal statute relating to assignment for the benefit of creditors, appoiniment of a receiver or trustee,
bankruptcy, composition, insclvency, moratorium, reorganization, or similar matters.

"Bankruptcy Proceeding”’ means any proceeding, whether voluntarny or involuntary, under any
Bankruptoy Law,
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“Base Rent” has the meaning set forth in Section 4.1 of this Lease.

"BID" means any business improvement district or similar district or program, propesed or actuai,
that includes, may include, or affects any Premises.

“Building Equipment’ means all fixiures incorporated in the Premises owned by Lessor or
Lessee and used, useful, or necessary to operate the !mprovements (including boilers; compactors:
compressors; conduits; ducts; elevatars; engines; eguipment; escalators; fittings; heating, ventilating and
air conditioning systems; utility systems; machinery; and pipes) as opposed to operatlng any business in
the Improvements. :

“Business Day" means all days except for Saiurdays, Sunt_:_iayé'fan_d legal holidays obsefved by
the State, County or the federal government. if a due date determinied Under this Agreement falls on a
Saturday, Sunday or an official State, County or federal hohday, such due date w:II be deemed to be the
next Business Day. LT

“Casualty’ means any darmage or destruction of: any klnd or nature, Ol'dll"l ry ar extraordinary,
fareseen or unforeseen, affecting any or all Improvernents whether or hot insured or 1nsurable

“Casualty Termination" means a termination of thss Lease because of a Substantlal Casualty,
when and as this | .ease expressly allows such a termination.

“*Certifying Party” has the meaning set forth in Section 25 1 of thls Lease

“CFR” means the United States Code of Federa! Regulatlons as’ may be amended from time to
time. . By ;

“Chinatown” means'-rb‘ﬂ'gﬁly.the neighborﬁb‘éaiin which thié Project is located.

“Chinatown Character” means the general hlstory character and cultural heritage of
Chinatown. . : .

“Chinatown ;Speclal Dlstrlct" means that certam district defined as the "Chinatown Special
District" in the LUo:+ g

“Commerclal Area means the' '_ oss square footage underlying the retail shop space located on
the ground ﬂoor of the Premises:: :

“Comm rclal Sublease __:’ has the meaning set forth in Section 18.2.1 of this Lease.

“Commerc:a"-Tenants" has the meaning set forth in Section 18.2.1 of this Lease.
“Commencement Date” has the meaning set forth in the opening paragraph of this Lease.
“Community Center" has the meaning set forth in Section 6.1.4 of this Lease.

“Community Center Area”™ means the gross square footage underlying the Cormmunity Center
located on the ground floor of the Premises.

“Gompletion of the Project” means the date when the applicable Government agency issues a
temporary or permanent “ceriificate of oceupancy” for the Project.
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"Condemnation” means any temporary or permanent taking of {or of the right to use or ocoupy)
all or any portion of the Premises by condemnation, eminent domain or any similar proceeding.

‘Condemnation Award® means any award(s) paid or payable {whether or not in a separate
award) to either party or its mortgagee after the Commencement Date because of or as compensation for
any Condemnation, inciuding: () any award made for any improvements that are the subject of the
Condemnation, () the full amount paid or payable by the condemning authority for the estate that is the
subject of the Condemnation, as determined in Condemnation, (c)any intersst on such award, and
(d) any other sums payable on account of such Condemnation, mcludrng for any prepayment premium

under any mortgage.

“Condemnation Effactive Date" means, for any Condem'hetlon the first date when the
condemning authority has acquired fitle to, or possession of, any portlon of the Premises subject to the
Condemnation. -

"Construction” means any alteration, constructlon demolltlon development expansion,
reconstruction, redevelopment, repair, Restoration, or other work affecting any Improvements inciuding
new construction and replacements. Construction conscsts of tiror Constructlon and Major Gonstrustion,

Bureau of Labor Siatistics, and now known as the Coneumer Pnce Index for All Urban Consumers
(1982-84 = 100), U.S. Clly average, All [tems (or such comparablemdex as may be utilized in substitution
for or as the successor to the stated index). 1f sush index is not pubhshed by the United States Bureau of
Labor Statistics, or successor agency thereof any time during the Term, then the maost closely
comparable stalistics on the purchasing power. of ongumer dollar as published by a responsible
financial authority and selected by Lessor shall be- utllrzed :m‘heu: f such index.

“Gontest” has the meantng eet forth in Sectlon ‘11 1 of th[s Lease.
“Contest Condltwns” has the meanmg set forth in Section 11.1 of this Lease.
“Confest Securlty” has the meenmg set forth ln Sectlon 11.1.1 of this Lease.

"Control“ meane possess:en of the power to direct or cause the direction of the management and
pOllGleS of &lich Person; whether by ownershlp of Equity Interests or by written management authority.

"County‘ means the Clty and County of Honolulu.

"Default--means any Monetary Default or Nenmonetary Defauit.

“Defauit fnteresf’ means mterest at an annuel rate equal to the lesser of: (a) the Prime Rate plus
four percent (4%) per annum :0r {b) the Usury Limit,

‘Depository” méans a bark or trust company mutually designated by Lessor and Lessee, which
is qualified under the Laws of the State and having its principal office in Honolulu, Hawai"i,

"Development Agreement” means that cerain Development Agreement dated
by and between Lessor and Lessee, appraved by the Honolulu City Council via

Resolution Nao.
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“Easements” has the meaning set forth in Section 14.4.1 of this Lease.

"Environmental Law{s)’ means any Law regarding the following af, in, under, above, or upon the
Premises: (a) air, environmental, ground water, or soil conditions; or (b) clean-up, disposal, generation,
storage, release, transporation, or use of, or ligbility or standards of conduct concerning, Hazardous
Substances.

"Equipment Lien" means any security interest, financing lease, personal propery lien,
conditional sales agreement, chattel mortgage, security agreement, title refeption arrangement or any
similar arangement (mcludlng any related ﬁnancmg statement) for Lesse ',-'acqu15|tion or leasing of any
Financed FF&E used in the Premises that is leased, purchased under conditional sale or installment sale
arrangements, encumbered by a security interest, or used under a ilcensel ‘provided that each Equipment
Lien encumbers or otherwise relates only to the Financed FF&E for whic *guch secured party provides

bona fide purchase-money financing or & bona fide equapment Iease after the Commencement Date. A
Leasehold Mortgage is not an Equipment Lien. S

"Equity Interest” means all or any part of any. equuty ar ownershlp mterest(s) (whether stock,
partnership interest, beneficial interest in a trust, members ip interest, or other interest of an ownership or
equity nature) in any Person. e -

“Escalatioh Period” has the meaning set forth in Secfiaﬁ 2 of this Lease.

“Event of Default” means those any one of those certam ev its of default described in Section
22.1 of the Lease, including without limitation & Monetary Default and a Nonmdnetary Default.

“Excise Tax" has the meaning set forth'i I['I Sectlon 5;?=._of this Lea"se

“Expiration Date” meansithe_date when this’ Lease termlnates ar expires in accordance with its
terms, whether on the Scheduled Exp|rat10n Date,” by Lessor's exercise of remedies for an Event of
Default or otherwise. . .

"Federal and State Affordable Housmg Requlrements" means any and all federal and state

to, the Housmg Act of 193? as amended (42 U.8.C. §1437 et seq.), orits successor the HOME Program,
all requirements of law re]atlng to any multi-family revenue bonds authorized in connection with the

g:.ofLessee's acqu:srtlon__of the Lease, the Tax Credit Requirements {(as defined below), and any
other housing- ass:stance program funded, insured or operated by HUD or the State.

‘Fee Estate means Lessors fee estate in the Premises, including Lessor's reversionary inferest
in the Premises after the Explrataon Date.

“FF&E" means al! movab[e furniture, furnishings, equipment, and personal property of Lessee or
anyone claiming through L.essee {excluding Building Equipment) that may be removed without material
damage fo the Premises and without adversely affecting: (a)the structural integrity of the Premises;
(b} any electrical, plumbing, mechanical, or other system in the Premises; (c) the present or future
operation of any such system; or (d) the present or future provision of any uiility service to the Premises.
FF&E includes items such as factory equipment, fumiture, movable equipment, telephone,
telecommunications and facsimile transmission equipment, point of sale equipment, ielevisions, radios,
network racks, and computer systems and peripherals.
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“Financed FF&E" means any FF&E subject fo an Equipment Lien in favor of a lessor or lender
that: (a)is not an Affiiate of Lessee, and (b)actually provides bona fide financing or a bona fide
equipment lease after the Commencement Date for Lessee's acquisition or use of such FF&E.

“Fixed Term" has the meaning set forth in Section 4.1 of this Lease,

"Government’ means each and every governmental agency, authority, bureau, deparment,
quasi-governmental body, or other entity or instrumentality having or claiming jurisdiction over the
Premises (or any activily this Lease allows), including the United States government, the State and
County governments and their subdivisions and municipalities, and alt other applicable governmental
agencies, authorities, and divisions thereof.

“Hazardous Substances” includes flammable substanoes explogives, radioactive materials,
asbestos, asbestos-containing materials, polychiorinated brphenyls .chemicals: known to cause cancer or
reproductive toxicity, poliutants, contaminants, hazardous wastes, medical wastes toxic substances or
related materials, explosrves petroleum and petroleum products and any “hazardous" or “foxic” material,
substance or waste that is defined by those or similar. &ms or is regulated as such Jnder any Law
including any material, substance or waste that is:’(8).defined as a “hazardous substance” under
Section 311 of the Water Poliution Control Act (33 USC §1317) as amended; (b) defined as a
*hazardous waste" under Section 1004 of the Resource Conservatlon and Recovery Act of 1978,
42 U.S.C. §6901, ef seq., as amended; (¢) defined as a “hazafdous substance” or "hazardous waste"
under Section 101 of the Comprehenswe Environmental Response .Compensation and Liability Act of
1980, as amended by the Superfund Reaut_ rization Act of 1988, :42 U.S.C. §9601 et seg. or any
SO- cal!ed "superfund” or “superlien” law; (d) de as a “pollutant” of "contammant” under 42 U.S.CA.
§9601(33); (e) defined as "hazardous waste® under: 40:C.F.R. Part 260; (f) defined as a *hazardous
chemical’ under 29 C.F.R. Part 1810; or (@) subject to any other Law regulatrng, relating to or imposing
obligations, liability or standards of conduct conceming: protection of Human health, plant life, animal life,
natural resources, propeny or th g enjoyment of life orproperty freg from the presence in the environment
of any solid, Irqwd gas, "ador or" any. form of energy from whatever source. The term “Hazardous
Substances" for purpose's f this Leage shall also inclide any mold, fungus or spores, whether or not the
same is defined, listed, of. therwrse “‘Classified as a "hazardous substance" under any Environmental
Laws, if such moeld, fungus:or pores may pose a nsk te human health or the environment or negatively

impact the Vaiue of the Prernlses ;

"Hazardou uhstances Dlscharge" means any deposit, discharge, generation, release, or spiil
of Hazardous Substanceg that oocurs at or.fror the Premises, or into the Land, or that arises at any time
from the' use occupancy, or operatlon of’ the Premises or any actlwtles conducted therein or any adjacent
or nearby:feal property, or fesulting from seepage, leakage, or other transmission of Hazardous
Substances from. other real property o the Land, whether or not caused by a party to this Lease and
whether occurrin

“Hlstonc Ife ._ :s” has- the meaning set forth in Section 26.2.1 of this Lease,

*Housing Act” means the Housing Act of 1937, as may be amended from time to time.
*HRS" means the Hawail Revised Statutes, as may be amended from time to time.
*HUD™ means the United States Department of Housing and Urban Development.

‘“immaterial Loss” means a Casualty or Condemnation where the Loss Proceeds or the
Condemnation Award, respectively, is less than $500,000.
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“Improvements” means all buildings, structures, and other improvements and appurtenances
located on the Land.

“Indemnify" means, where this Lease states that any Indemnitor shall “Indemnify’ any
Indemnitee from, against, or for a particular matter (the “Indemnified Risk™), that the Indemnitor shall
indemnify the Indemnitee and defend and hold the Indemnitee harmless from and against any and all
loss, cost, claims, liability, penallies, judgments, damages, and other Injury, detriment, or expense
(including Legal Costs, interest and penalties) that the Indemnitee suffers or incurs: {g) from, as a result
of, or on account of the Indemnified Risk; or {b) in enforcing the Indemnitors indemnity. Indemnitor's
counsel shall be subject {0 Indemnitee’s approval, not to be unreasonab[y withheld. Any counsel
satisfactory to Indemnitor's instirance carrier shall be automatically deemed satisfactory.

“Indemnitee’ means any party entitled to be Indemnifi ed. under"—thle Lease and its agents,
directors, employees, Equily Interest holders, mortgagess, and oft' ers. :

‘Indemnitor" means a party that agrees to indemnrfy any Sther Person.

“Institutional Lender’ means a state or federally charteréd savings bank savmgs and loan
association, credit union, commercial bank or trust company or a fore:gn banking institutior (in each case
whether acting individually or in & fiduciary or representative (such a8 an agency) capacity); an insurance
company organized and existing under the Laws of the United: States or any state thereof or a foreign
insurance company {in each case whether acting individually or in a-fiduciary or representative (such as
an agency) capacily); an institutional lnvestor uch as a publicly held real estate investment trust, an
entity that qualifies as a "REMIC! under the ‘inter yhdicatar or other entity in the
business of low-income housing tax credit |nvestment or ther public or prl\iate investment entity (|n each
case whether acting as principal or agent) whlch at the 'date. hereof or in the future is involved in the
business of investing in real estate assets, securlty mterests or:private activity bonds; a brokerage or
investment banking organlzatlon =(in each casé” whether acting individually or in a fiduciary or
representative (such as an agency).capacity); an employees welfare, beneiit, pension or retirement fund;
any entity the liabilities of whlch are insyred by a govemental agency, or any combination of inetltutionai
Lenders; or a government-sponsored -enterprise, such’ as the Federal National Mortgage Association
{Fannie Mae) or the Federal-Home L:dan- Mortgage Corpora’non (Freddie Mac); provided, however, that
each of the entities above shall: quallfy ad, an. Institutional Lender only if {at the time it becomes an

Instltutlonal Lender) it. sha[[ not be'; an: Aﬂ" liate of L.éssee.

‘Insubstantial Condemnahon fneans any Condemnation except a Substantial Condemnation,
a Temporary Condemnahon oran [mmatenal Loss.

“Land” hes the meamng set forth in Section 2.1 of this Lease.

“Land Court” means the Office of the Assistant Registrar of the Land Court of the State of
Hawail.

‘Law" or "Laws: means all laws, ordinances, requirements, orders, proclamations, directives,
rules, and regulations of any Gavernment affecting the Premises, this Lease, or any Construction in any
way, including any use, maintenance, taxation, operation, or occupancy of, or environmental conditions
affecting, the Premises, or relating to any Real Estate Taxes, or otherwise relating fo this Lease or any
party’s rights and remedies under this Lease, or any Transfer of any of iha foregoing, whether in force at
the Commencement Date or passed, enacted, or imposed at some later time, and as may be amended
from time to time.



Halewai'olu Senior Residehces
Lease

“Lease™ means this Lease, together with the exhibits attached hereto, as the same may be
amended from time to time.

“Lease-Related Documents” has the meening set forth in Section 27.1 of this Lease.

"Leasehold Estate” means Lessee’s leasehold estate, and all of Lessee's rights and privileges
under this Lease, upon and subject to all the terms and conditions of this Lease, and any direct or indirect
interest in such leasehold estate.

“Leasehold Mortgage” means any first or second mortgage, deed of trust or other security
instrument (a) that encurnbers the Leasehold Estate or any interest in the:l“easehold Estate; (B) a copy of
which (whether recorded or unrecorded) is prornptly after executro ~delivered to Lessor with &
cerification by Leasehold Mortgagee that the copy is accurate and statlng Lea_sehold Mortgagee’s name
and Notice address; and (c) that is held by a Leasehold Mortgagee that is an nstltutlonal Lender, subject
to the jurisdiction of the courts of the State of Hawai'i. =, :

‘Leasehold Mortgagee" means the holder of eni.’r Ll'v_easehold Mortgage anfti";itis_“_successors and
assigns. RERT S

"Legal Costs™ of any Person means all reasonable oosts and expenses such Person incurs in
any legal proceeding (or other matter for which such Person is’ entrt[ed to be reimbursed for its Legal
Costs), including reasconable attorneys’ fees court costs, and expenses and in or as a result of any
Bankruptoy Proceeding. :

“Lessee” means Halewai'olu Senior DeVeloﬁ:m'e"n' LLC a Hawei‘i.fl:irhited fiability company.

"Lessor” initially means the City and County of: Honolul munrorpal corporation of the State of
Hawaii. After every transfer of the Fee Estate madeiin acoordance with Article 15, “Lessor’ means only

the awner(s) of the Fee Estate at th _me in guestion;-

“Liability Insurance means: commercral general liability insurance against claims for persenal
injury, death, or property damage atgurring upon, in, ‘or about the Premises or adjoining sidewalks,
providing coverage llrnlts (and subject to lnoreases) as provrded in Ardicle 12,

"Loss" means any Casua[’ty or Condemnation

- “Loss Proceeds” mea,ne: Property., surance Proceeds andfor Condemnation Award(s).

“LUO’??_me__ans the Coun:t'fi-‘s Land Use Ordinance, codified in Chapter 21 of the ROH.

“Major Con'siructlon rheans any Censtruction that is reasonably anticipated to cost in excess of
$1,000,000 {which amount shall be increased in proportion o the percentage increase, i any, in the
Consumer Price Index slnce the Commencement Datg).

"Market Value' of the Fee Estate or the Leasehold Estate means, as of any date of
determination, the present fair market vaiue of such estate (including the fair market value of the rights of
the holder of such estate in and to any Improvements) as of such date, considered: (a) as if no Loss had
occurred; (b) without adjusting for any expectation of any Loss; {c) as if the Leasehold Estate had not
been terminated; (d) taking into account the benefits and burdens of this Lease (including, without
limitation, all cash flows and revenues, including developer fees, accruing to or reasonably anticipated to
accrue fo the holder of the Leasehold Estate), the remaining Term, all Permitted Exceptions, and all other
matters affecting such estate and its valuation; and (e} discounting to present value all the obligations and
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benefits associated with such estate (including, in the case of the Fee Estate, the Rent and Lessor's
reversion). The Market Value shall be determined as if the Term were to continue until the Scheduled
Expiration Date, and shall be determined independently of, and withouf regard to, any valuation
established in a Condemnation. -

“Minor Construction® means any Construction that Lessee elects in its discretion, or this Lease
requires Lessee, to undertake from time 1o time, except Major Construction.

‘Modification” means any abandonment, amendment, cancellation, discharge, extension,
modification, rejection, renewal, replacement, restatement, substitution;- ‘supplement, surrender,
termination, or waiver of a speclfied agreement or document, ar of any, of its terms or provisions, or the
acceptance of any cancellation, rejection, surrender, or termmatton‘ a-such agreement, document, or

terms.

"‘Modify" means agree to, cause, make, or permit any Modrf cation.

"Monetary Defaulf’ means Lessee's failure to. pay any Rent or other money {including Real
Estafe Taxes and insurance premiums) when and as th[s‘ __aee or the Development Agreement requires.

"Nonmonetary Default’ means Lessee's: (&) failure’ to comply with any affirmative or negative
covenant or obligation in this Lease or in the Development Agreement except a Monetary Default; or
{b) breach of any representation or warranty. (as of the date made or- deemed made).

"Notice” means any consent, demand de3| natlon electton ,_tlce or request relating ta this
Lease, including any Notice of Default. Notlces shall "b’ dellvered and $hall become effective, onhly in
accordance with Article 24. .

“Notice of Default, mé"aﬁéjany Notice c|airﬁirig' or giving i@'aﬁée of a Default or alleged Default.

“Nofice fo Proceed” means that certain nc:th::e which permits Lessee fo comrnence with the
Construction of the Project | n=faccordance Wlth Aricle 7 of the Development Agreement.

"Notlfy’ means gwe a Natloe

"Perm:tted Excepe,_ ons means (a) the reoorded titte exceptions affecting the Fee Estate and
prior fo thls Lease as of the '-ommencement Date, listed as exceptions in Lessee’s leasehold policy of
title indurarice for this Lease; (b) any Subleases e)ustlng as of the Commencement Date; (c) any title
exceptions (mcludmg new Subleases) calised by Lessee’s acts or omissions, consented to or requested
by Lessee, or- resultlng from Lessée’s Default; (d) any Application made at I_essees request; {e) any title
exceptions resultmg from the exercise of the rights reserved to Lessor in this Lease; and {f) the additional
matters, if any, Ilsted m Exhlbit B attached hereto,

“Permitted Uses?_f-means the uses described in Section 6.1 of this Lease.

“Person’ means any assoclation, corporation, Government, individual, joint venture, joint-stock
company, limited liability company, partnership, general or limited parinership, trust, unincorporated
organization, or other entity of any kind.

“Premises™ has the meaning set forth in Section 2.1 of this Lease.

"Prime Rate" means the prime rate or equivalent “base" or “reference” rate for corporate loans
that is published In the Wall Street Journal as of the applicable date or, if such rate is ne longer published,
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then a reasonably equivalent rate published by an authoritative third party mutually designated by Lessor
and Lessee. Notwithstanding anything to the contrary in this paragraph, the Prime Rate shall never
exceed the Usury Limit

‘Prohibited Lien” means any mechanic's, vendor's, laborer's, or material supplier's statutory lien
or other similar lien ansing from work, labor, services, equipment, or materials supplied, or claimed to
have been supplied, to iLessee {or anyone claiming through Lessee), if such lien attaches to the
Leasehold Estate or attaches (or may attach upon termination of this Lease) to the Fee Estate. An

Equipment Lien is not a Prohibited Lien. :

“Project” means that certain affordable rental housing pmJect for senlors together with a
Community Center and other components, to be developed on the Land and more part:cu[arly described
in Article VI. L RN

“Property Insurance Proceeds’ means net proceeds:(after reasonable costs of adjustment and
collection, including Legal Costs) of property insurance,.when and as recewed“'__y Lessor, Lessee,
Depository, or any mortgagee, excluding praceeds of Lessees busmess interruption’ msurance in excess

of Rent.

“Public Accommeodations Laws’ means all appllcable LaWS :ncludlng, without' !lm!tatlon Title 1N
and Title {1l of the Americans with Disabilities Act of 1990 {the:*AL A”) the ADA Accessibility Guidelines
promulgated by the Architectural and' Transportation Bariiérs . Compliance Board, the public
accommodations title of the Civil Rights Act of. 1964, 42 USC § 2000z et seq., the Architectural Barriers
Act of 1968, 42 USC §4151 ef seg., as amended Ttle V of the Rehabllltatlon Act of 1973, the Minimum
Guidelines and Requirements for Accessible Des:gn 36 CFR Part 1 490, and the Uniform Federal
Accessibility Standards, and any similar Laws now or hereaftér-adopted, published or promuigated, as the
same are now in effect or may be hereafter medlﬁed amended ol 'supplemented

"Qualified Tena_nts" fneans_tenants that meet the age and incotme requirements for a Residential
Rental Unit set forth i in. Se' fon 6.1.1.-"+

"Real Estate Taxes means; aII general and spemal real estate taxes (including taxes on FF&E,
sales taxes, use taxes, and the'l Ke); BID payments -assessments, municipal water and sewer rents, rates
and charges Bxoises, “'lewes licens e.and permiit fees, fines, penalties and other governmental charges
-$hereto, general and special, ordinary and extraordinary, foreseen
. Term and applicable to the Term, or any part of it, may be
ﬁe due but only to the extent payable out of orin respect of, or
spect to or become a lien"on, the Premises, or the sidewalks or streets located in front of
he Premises, or any passageway of space in, over or under such sidewalk or street, or any
other appurtenan of the Premises, or any FF&E, Building Equipment or other facility ueed in the
operation thereof, of the rent of income received therefrom, or any use or occupancy thereof. “Real
Estate Taxes" shall not; however, include any of the following, all of which Lessor shall pay before
delinquent or payable o with a peralty: (a) any franchise, income, excess profits, estate, inheritance,
sUccession, transfer, giftj corporation, business, capital levy, or profits tax, or license fee, of Lessor
(b) any itern listed in this paragraph that is levied, assessed, or imposed against the Premises during the
Term based on the recapture cr reversal of any previous tax abatement or tax subsidy, or compensating
for any previous tax deferral or reduced assessment or valuation, or carrecting a miscalculation or
misdetermination, relating {o any period(s) before the Commencement Date; and (c) interest, penalties,
and cther charges for subparts (@) and (b) aforesaid. If at any time during the Term the method of
taxation prevailing at the Commencement Date shall be aitered so that any new tax, assessment, levy
(including any municipal, state or federal levy), imposition, or charge, or any part thereof, shal be
measured by or be based in whole or in part upon the Premises and imposed upon Lessor, then all such
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new taxes, assessments, levies, Real Estate Taxes, or charges, or the part thereof to the extent that they
are s0 measured or based, shall be deemed to be included within the term “Real Estate Taxes".

“Rent” means the Base Rent, the Additional Rent, and any other amounts required to be paid by
Lessee to Lessor under the provisions of this Lease.

“Rent Commencement Date” has the meaning set forth in Section 4.4 of this Lease.

“Rental Period” has the meaning set forth in Section 4.2 of this Lease .

“Requesting Party” has the meaning set forth in Section 25,1 o 'hls Lease

“‘Residential Rental Units" means those resideniial renta! u ts that are designated for
occupancy by persons age 62 and older who meet the income qualtf cahons set fcrth herein, and shall not
include the residential unit occupied by the reSIdent staff perso I .

‘Restoration” means, after a Loss, the alteration clearlng, rebuilding, reconstructlon repair,
replacement, restoration, and safeguarding of the damaged or remaining Improvements substantrally
consistent with their condition before the Loss, subject t6-such Construction as Lessee shall perform in
conformity with this Lease, subject to any changes in Law that’ wou!d limit the foregoing.

“Restoration Funds’ means any Loss Proceeds (and deposnts by Lessee) to be applied to
Restoration. e :

"Restore” means accomplish a Restoratlon

“RFP"” means that certain Request for F’roposals lssued by the Lessor on July 3, 2014 for the
development of the F’remlses -

“ROH” means the Rewsed Ordmances of Honolulu as may be amended from time to time.

“Scheduled Explratlon Date” has the meanmg set forth in Section 3.1 of this Lease.

“SHPD” has th = meanmg set forth in Sectlon 26.2.2 of this Lease.

“Sublgase means, fof:any part!on of the Premises, any: (a)sublease; (b)agreement or
arrangement (l'n'CIudmg a concgssion, license, management, or ccoupancy agresment) allowing any
Person to occupy;Use or possess; (c) sub-sublease or any further fevel of subletting; or (d) Modification

or assignment of clau -(a) through clause {c) above.

‘Sublesses” means any Person entitled to occupy, use, or possess any premises under a
Sublease. B '

“Substantial Casualty” means a Casualty that (a) occurs less than five (§) years before the end
of the Term and renders the Premises, in Lessee’s reasonable judgment (with Leasehold Mortgagee's
consent), not capable of being economically Restored, or (b) pursuant to Law, prevenis the Premises
from being Restored to substantially the same condition, and for the sarme use, as before the Casualty.

“Substantial Condemnation® means any Condemnation that takes the entire Premises or so
much thereof that the remainder,- in Lessee's reasonable judgment (with Leasehold Morigagee's
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consent), is not capable of being Restored fo an economically viable whele for the conduct of the
Permitted Use specified in Section 6.1.

“Tax Credit Requirements” means any and all matters required by Section 42 of the Intemal
Revenue Code of 1986 (26 U.5.C.), as amended (and the cognate provisions of the laws of the State)
and/or any applicable agreement or restrictions relating to the receipt of any federal or State low income
housing tax credits in connection with Lessee's activities and obligations under this Lease, whether or not
such reguirement is explicitly stated in Section 42 or regulations thereunder (or the app]rcab[e provisions
of the laws of the State and the regulations thereunder). ;.

“Temporary Condemnation" means a Condemnation of the rrg f':-to use or occupy all or part of
the Premises for a temporary period of time, S

“Term™ has the meaning set forth in Section 3.1 of thrs Lease
“TOD Plan” has the meaning set forth in Sectron 6. 1 7 of this Lease.

*“TOD Zone” means the area(s) designated for transrt—onented development as set forth in the
TOD Plan.

“Transfer’ of any property means any of the followrng, whether by operation of law or ctherwise,
whether voluntary or involuntary, and whether direct or indirect: (a); any assignment, conveyance, grant,
hypothecation, mortgage, pledge, sale, or other:fransfer, whether dirgct. or indirect, of all or any part of
such property, or of any legal, beneficial, or eqlitable:i -in: such property or any part of it
{including the grant of any easement, lien, or.other-eficumbrance), or‘-‘(b) any conversion, exchange,
issuance, Modification, reallocation, sale, or other transier any. Equity ‘Interest(s) in the owner of such
property by the holders of such Equrty Interest(s)_ Except ds pravided below, a transaction affecting
Equity Interests, as referred: fo:ifi*clause (b) above:shall be deemed a Transfer by Lessee even though
Lesses is not technically : the transferor. A “Transfer? shall not, however, include any of the foregoing
{provided that the other: party to this:l:ease has received Notice thereof) relating to any Equity Interest;
(i) that constitutes a rmeré change in form of ownershrp ‘with no material change in beneficial ownership
and constitutes a tax-free trarisacti nder federal income tax law; (i) to member(s) of the immediaie
family(fes) of the transferor(s) sts - for . their- benefit; or (rn) to any Person that, as of the
Commencement Date; i Ids an Equrty Interest iri' thé entity whose Equity Interest is being transferred in
addition to:the foregoiri 2, trad!ng of an Equity Interest in any entity whose capital stock is listed on a
natlonally'recognrzed stock exchange shalt ot-constitute a Transfer.

"Unavordable Delay"_means delay in performing any obligation under this Lease (except
payment of méney) arising from’ or on account of any cause whatsoever beyond the obligor's reasonable
control, desprte“s obligor's reasonable diligent efforts, including industry-wide strikes, labor troubles or
other union activities' (but only. to the extent such actions affect similar premises at that time and do not
result from an act or emission: ‘of the obliger), the obligor's inability to obtain required labor or materials
after commercially reasonable efforts to do so, litigation (Unless caused by the obligor) including, without
limitation, injunctive orsrmrlar relief in connection with any litigation, Loss, accidents, Laws, governmental
preemptron war, riots, terrorism, contamination by radicactivity or Hazardous Materials {uniess caused by
the obligor), fire, explosrons sarthquakes, drought, tidal waves, floods, windstorms, naturai disaster or
other acts of Ged. Unavoidable Delay shall exclude delay caused by the ob]igor’s financial condition,
iliquidity, or insolvency. Any obligor claiming Unavoidable Delay shall Notify the obligee: (@) within
ten (10) Business Days after such obligor knows of any such Unavoidable Delay; and (b) within five (5)
Business Days after such Unavoldable Delay ceases fo exist. To be effective, any such Notice must
describe the Unavoidable Delay in reasonable detail. Where this Lease sfates that performance of any
obligation is subject to Unavoidable Defay(s) or words of similar import, such Unavoidable Delay(s) shall

11



Halewai'olu Senior Residences
Lease

extend the time for such performance only by the number of days by which such Unavoidable Delay(s)
actually delayed such performance, plus a reasonable petiod of time thereafter to mobilize to commence
performance.

“Use Restriction Period" has the meaning set forth in Section 16.1.5 of this Lease.

“Usury Limit* means the highest rate of interest, if any, that Law allows under the circumstances.

“Year” means a pericd of 365 days except in leap years, in whict "‘b_ase th'e period is 366 days.

ARTICLE2Z:
PREMISES ..

21 Premises. At the Commencement Date, Lessor:gwns the following real property (callectively, the
“Premises”): (a) the land described in ExhlhltA attéiched hereto “(the “Land"); (b) theImprovements
exretrng thereon as of the Commencement Datfe; ( )the appurtenances and all the estate and rights of
Lessor in and to the Land; and (d} all Building Equrnent attaéhied or applirienant to any of the foregoing
existing as of the Commencement Date. This Lease Is subject to the encumbrances described in
Exhibit A, the Permitted Exceptions, and any trtle exceptions resultlng from the exercise of the rights
reserved to Lessor in this Lease. o -

2.2  Acceptance in Existing Condltro Except‘ i ‘otherwise ::_prbvided in the Development
Agreement and this Lease, Lessee expressly acknowled }.and agrees that Lessor has made no
representations or warrantres whatsoever, whether express i i:il'red or statutory, with respect fo the
Premises or any portion thereof and that Lessor shall not be obligated to provide or pay for any work or
services related to the Prémises j.the operation” thereof Lessee acknowledges that Lessee has
inspected the Premises:carefully, or [igs had the opportunrty to inspect the Premises carefully, and except
as otherwise provided in the: Development Agreement . ‘and this Lease, accepts the Premises in "AS IS,
WHERE IS AND WITH ALL: FAULTS! condition wnthout warranty, guaranty liability, or representatron
whatsoever, express or |mphed oraf ar written,. on the’ part of Lessor, or any Person on behalf of Lessor,
regarding the: Premisgs _atters aﬁectrng the Premises, inciuding the following:

) Physical Condmon The physrcal condition of the Premises, including the quality, nature,

cy: and physrcal condrtwn of {a) the Land, including any systems, facilities, access, andlor
landscaping; b) the air, soils, geblogy, topography, drainage, and groundwater, (c) the suitability of the
Land for constiuction of any futlire Improvements or any activities or uses that Lessee may elect to
conduct on the Land or (d) the compactlon stability or composition, erosion or other cendition of the soil
or any fill or ernbankment on the Land for building or any other purpose;

222 mgrovement The quality, nature, adequacy and physical condition of any existing
Improvements including;” without limitation, the struciural elements, seismic safely, engineering
characteristics, foundation, roof, systems, infrastructure, facilities, applrances appurtenances, access,
landscaping, and/or parking facilities;

223 Tile, The nature and extent of any tecorded right of way, lease, possession, lien,
encumbrance, license, reservation or other fitle condition of record as of the Commencement Date
affecting the Premises including, without limitation, the existence of any sasements, rights of ways or
other rights acress, fo or in other properties that might burden andfor benefit the Premises; provided,
however, that Lessor represenis and warrants to Lessee that it owns fee simple tille to the Land and that
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nec other party has any right or option to purchase the Land or the Leasehold Estate therein as of the -
Commengcement Date of this Lease.

2.24 Compliance. The development potential of the Premises and/for the zoning, fand use, or
other legal status of the Land or Improvements or compliance with any public or private restrictions on the
use of the Land, as the same are in effect as of the Cornmencement Date or may be hereafter modified,
amended, adopted, published, promulgated or supplemented, or the compliance of the Land or
Improvements with any applicable Laws;

225 Hazardous Substances. The presence or removal of Hazardous Substances on, in,
under or about the Premises or any adjoining or neighboring property; .-

226 Economic Feasibility. Economic conditions or pro;ectlons development potential, market
data, or other aspects of the economic feasibility of the Premlses andlor the busrness Lessee intends to

conduct on the Premises;

227 \Utilties. The availability, existence, quallty, nature adequacy and physrcal condition of
utilities serving the Premises; - :

2.2.8 Suitability. The use, habitability, merchantablirty ftness ‘Suitability, value or adequacy of
the Premises for any particular purpose (rncluclmg, without Ilmrtatron the Permitted Use specified in

Section §.1);

2.25 Boundares. The boundanes 0__ 18:-Premises, the loca_lon of any Improvements on the
Land and/or the existence of any encroachments onto or_f { rn_ any adjacefit lands;

2210 Access. Access to the Premrses mcludmg from or through any particular route; and

2211 Other Matters Any matter whatsoever not referenced above that pertains to the
Fremises, .

23 Release of Lessor Lessee on,‘behalf of |tself |ts agents, directors, employees, Equity Interest
holders, mortgagees and office! V Waives; releéises and forever discharges Lessor and its agents,

i d from any‘and all claims, actions, causes of actions, demands,
,mpensatron whatsoever direct or indireet, known or unknown

release shall not:éover, pertain {0, or deem to release any claim of Lessee agalnst Lessor for breach of
this Lease or the Devel_opment Agreement

ARTICLE 3:
TERM

3.1 Term. The terms and provisions of this Lease shall be effective as of the Commencement Date,
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The term of this Lease (the "Term") shall be approximately sixty-five (65)! years commencing on the
Commencement Date and terminating at 11:59 p.m. on . 20__ (the "Scheduled Expiration
Date"), unless terminated sooner in accordance with this Lease.

3.2  Delivery of Possession. Lessor shall deliver the Premises to Lessee on the Commencement
Date.

3.3 No Option to Extend; No Renewal Lessee shall have no right fo extend or renew the Term.
Upon expiration or earlier termination of this Lease, Lessor shall have no obhgatlon to extend or renew
this Lease, or to enter info a new [ease with Lessee. .

ARTICLE 4:
RENT

4.1 Fixed Term. The net annual rent for the Prem|ses (“Base Rent”) for the . 'rst 30 years of the
Term (the “Fixed Term"”) shall be equal to $1,614.00, based on the fol!owung BN

Area Anniat Amount : _".'%

Affordable Rental Housing Area $ 0 .

Community Center Area o .$‘I 180 {approx. $O 11_ per gross sguare foot)
Commercial Area ; & 434 (approx $0.2 .per gross scuare foot)

4.2 Escalation Period. Annual Base Rent for gach: of the foHowmg per[ods (sach a "Rental Period"):
(l) Year 31 through 40; (i) Year41- through Year 50 “(iii) Year 51 through Year 60; {iv) Year 61 through
65 {all of such Rental Penods bemg coltectlvely cailed the “Escalation Period™), shall be equal to the
following: ) . :

Rental Period o ._Base_”R'ént
Year 31 threugfj_ 0 $2.098.20
.Year41 through 50 ' $2,308.02
""‘Ye 51 through 60 . 0 $2,538.82
Year GJ:'ghrough 65 ': $2,792.70

4.3 No Offsets, Lessee shaII pay all Rent without offset, defense, claim, counterclaim, reduction, or
deduction of any kind whatsoever

T Note: Prior to the execution of the Lease, the parfies may, by mutual agreement, provide Lessee the right to hrave an extended
Term, for a period not lo exceed seventy-five (75) years in total, if such exfended Term is prescribed by the requirements of
Tenant's Institutional Lenders, whereupon this Lease shail be revised accordingly befare it s submitted to Council for approval.

Nole; if the Term is exfended to up lo 75 years, the rental period would be adjusted accordingly.

’ Nafe: if fhe Term is extended to 75 years, the rental period would be adfusted accordingly and for any period between 70 and 75
years, the Base Renf would be equaf io $5,071.97.
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4.4 Payment - Generally. Lessee shall commence payment of Rent on the 1% day of the oM
calendar month following the Completion of the Project (“"Rent Commencement Date™) and thereafter,
such Rent shalt be paid annualiy in advance on the first day of each Year for which such Rent accrues
under this Lease. If the Rent Commencement Date falls on a day other than the first day of the Year, then
the Rent for the first fractional year shall be computed on a daily basis from the Rent Commencement
Date to the end of the Year and shall be paid accordingly. Lessee shall have the right, but not the
ohligaticn, to prepay Base Rent for all or a poriion of the Fixed Term or any Rental Period, in advance,

ARTICLE 5: .
ADDITIONAL PAYMENTS BY LESSEE; REAL EST TE TAXES

5.1 Net Lease. This Lease shall consiitute an abeolutely-.-é se. lessee shall pay as
“pdditional Rent” and discharge, before failure to pay creates & material rlsk of forfeiture or penalty,
each and every item of expense, of every kind and nature. whatsoever related: 10 or arising from the
Premises, or by reason of or in any manner connecteq.-_w:th of-arising from the gasing, operation,
management, maintenance, repair, use, or occupancy‘ ‘of, or permitted Constructi' 1 affecting, the
Premises. Notwithstanding anything to the contrary i s Lease,"Lessee need not’ pay, Lessee may
offset against Rent any sums paid by Lessee on acéount’ and Lessor shall Indemnify- Fessee against
payment of, the following iterns payable, accrued, or mcurred'.'__b Léssor: (a) depreciation, amortization,
brokerage commissions, financing or refinancing costs management fees, or leasing expenses for the
Fee Estate; (b) coneu!tlng, overhead, accounting, tax preparatlon other professional fees, legal and staff
costs, and other costs incidental to Lessc ownership of the Fe .Estate and admmlstratlon and
monitoring of this Lease, including such costs, i nything Lessee delivers under
- this Lease or determining whether Lessee is in co nee with this Ledse, except where this Lease
expressly provides otherwise; (c) any costs or expenses that Lessor incurs in or for any litigation, except
to the extent that this Lease requires Lessee fo pay. such costs or & p‘enses (d} any insurance premiums,
utilities, operating expenses;;:of -other costs rélated to the: Premises that accrued before the
Commencement Date; {e) any surmis’ payable by Lessor under this Lease or expressly excluded from the
definition of Real Estatg:Taxes, and:| f).'all other costs” or expenses that, by their nature, are personal to
Lessor or Lessor's ownersh" the Fee Estate. ‘

52 Real Estate Taxes. 'see shali ‘pay- and. d1scharge all Real Estaie Taxas, if any, payable or
aceruing for all’ periods within the” 'erm, before fallire to pay creates a material risk to Lessor of forfeiture
or penalty; subject however to Lesseg's right of Contest as this Lease expressly provides. Lessee shall
also pay all interest and penalties any G"'verr_':ment assesses for late payment of any Real Estate Taxes.
Lessee shall within a reaeonable time aﬁer_'Notace from Lessor give Lessor reasenable proof that Lessee

Iy for any appllcable exemption from Real Estate Taxes applicable tc the Premiges.

have the right fo ap

53 Assessments’in !nstallments To the extent allowed by | aw, Lessee may apply to have any
assessment payable in‘instaliments. Upon approval of such application, Lessee shall pay and discharge
only such installments as Become due and payable during the Term.

5.4 BID Decisions. If any proposal is made to include the Premises in any BID applicable to the
Term (or to Modify the ferms of any BID, including the amount or calculation of any required payments or
assessments) and the owner of the Premises is entitled o vote in favor of or against such proposal, then
Lessee shall decide how to vote, the parties shall cooperate to effectuate such decision, and Lessee shall
have full power to represent the Premises in all matters regarding the BID applicable to the Term,
provided that at the time of determination no uncured Event of Default exisis, and provided further that
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Lessee shall not make any decisions or commitments, or incur any obligations with respect to any BID
involving the Premises that extend bayond the Term without Lessor's written consent.

55 Direct Payment by Lessor. if any Additional Rent must be paid directly by Lessor then:
{a) Lessor shall Notify Lessee of such Additional Rent and the payee entitled thereto, such Notification
constituting Lessee's authorization {o make such payment, insofar as applicable, on behalf of Lessor, and
(b) if the payee nevertheless refuses to accept payment from Lessee, then Lessee shall Notify Lessor
and shall pay such amount to Lessor in a timely manner with reasonable instructions on remittance of
such payment. Lessor shall with reasonable promptness comply with Lessee’s reasonable instructions.
In such evant, prowded Lessee provides Lessor with payment and reasonable instructions on remittance
of such payment in & reasonable amount of time prior to the payment due date, Lessor shall be
respansible for any late charges or fees, interest or penalties arlsmg from Lessor's payment if Lessor is
late in making such payment . :

586 Utilities ‘L essee shall arrange and pay directly, before: the same become delinguent, for all fuel,
gas, eleciricity, light, power, water, sewage, garbage d!sposal telephone, and othet: utility charges and
the expenses of installation, maintenance, use, and senvice in connection with th - foregoing, for the
Premises during the Term. Lessor shall have absolufely no liability or responsibility for the foregoing,
provided that Lessor performs its obligations regardirig any=r"' ated Appllcatlon

5.7 Excise Tax. Lessee shall pay to Lessor, as Addltlona! R' ,t, the applicable State general excise
or surcharge tax on gross income, as the same may be amended,- and all other similar applicable taxes

nature of a gross receipts tax, sales tax, pnwlege"fax surcharge or the Ilke -excluding federal, state or
county net income taxes, imposed by any Govemnment'(collectively, the “Excnse Tax"), such Excise Tax
to be paid at the time and together with each payment of. Fixed Rent and Additional Rent {which includes
any and all charges required under this Lease to:be made By {esgeée fo Lessor) to the extent they are
subject to the Excise Tax. Thé’ Exclse Tax due from Tessee shall Be the amount which, when added to
the applicable Rent due o other payment (whether actualty or constructlvery received by Lessor), shall
amount which Lessor would have reahzed from such payrnent had no such tax been imposed. It is the
intent of this Section 5.7 that Rent will. be received by Lessor without diminution by any tax, assessment,
charge, or levy of any nature whatsoever except net.iricome taxes imposed by any Govemment and the
terms and Gond:ttons.jof thrs Lease shall be libefally-6onstrued to effect such purpose.

Term), and fo reparing, executmg and/for filing when due such documentation as may be necessary or
praper in connection therewith. . [F Lessor chooses, in its sole discretion, to collect said conveyance tax
from Lessee and:pay. it to the tax authority on behalf of Lessee, Lessee shall promptly pay said
conveyance tax to Lessor, At 1 essor's request Lessee shall promptly execute such affidavits and other
documents as may be cessary or proper In connection with said conveyance tax, Lessee's obligations
as aforesaid shall survrve':the expiration or earlier termination of thls Lease.

59 Taxes on Lessee’s Business and Personal Property. Lessee shall be responsible for and
shali pay before delinquency all taxes assessed by any Government against Lessee by reason of the
conduct of its business in the Premises or with respect to personal property of any kind owned by or
placed in, upon or about the Premises by or at the expense of Lessee.

510 Tax Exemptions. Nothing contained herein shall prevent Lessee from applying for any
exemptions which may be available to Lessee for its Real Estate Tax, Excise Tax, conveyance tax or
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other tax obligations; provided however, that it shall be Lessee's sole responsibility to apply for and
maintain any such exemptions as and when required by Law. Any such exemptions are subject to all

Laws applicable thereto.

511 Lessor Expenses. Lessee shall pay to Lessor, within ten (10) Business Days after the date of
mailing or personal delivery of statements, all reasonable costs and expenses, including attorneys’ fees,
paid or incurred by Lessor: (i) required to be paid by Lesses under any covenant in this Lease (including
without fimitation any indemnity provision), {ii) in enforcing any of L essee’s covenants or obligations in this
Lease, (iii)in remedying any breach of this Lease by Lessee, {iv)in recovering possession of the
Premises or any part of the Premises, {v} in collecting or causing to be paid;’ any dehnquent rent, taxes or
other charges payable by Lessee under this Lease, (vi)in connection with any estoppel certificate
requested by Lessee, or (vii} in connection with any I1t|gatlon {otherithén condemnation proceedings)
commenced by or against Lessee to which Lessor shall without fault be’ made a party. All such costs,
expenses and fees shall constitute Additional Rent, and Lessee' s obligations under this Section 5.11 shall
survive the expiration or earlier termination of the Term.

64  Permitted Use. Lessee shall use the Premises for the"féilbvﬁng purposes:

6.1.1 Affordable Resldentla! Rental Units for Semers- Lessee shall design, construct,

operate and maintain Residential Rentai Unifs; in‘the number and of the-fype described below?, for
persons 62 years of age or older who meet the followmg mcome quailf jcations associated with sald

Residential Rental Units:

No. of units No. of hedrooms _ | income (.i:l_l'é"-il‘:i;ications.
8 o 1 i At or below ;?;O% of HUD area median income
117 T ‘:i':f!.__f'__ _ Al or below 60% of HUD area median income
12 = e ':‘f'. r..| Ator below 80% aof HUD area median income
10 t-or below 60% of HUD area median income
';‘::t - 2 At or below 80% of HUD area median income
1 - ot Non-revenue staff unit

Totel: 152 residential uniis; 151 Residential Rental Units

4 Note: the income and unit mix is subject fo adjustment prior to the submission of the final form of the Lease to Clty Couneil for
approval; provided, however, the income and unif mix described herein shall be deemed a “ceiling.” Developer shall rent 160% of
the Units in the Praject to Qualffied Tenants with incomes at or below B0% AML. No fewer than 89% of the fofal number of Units
shali be renfed fo Qualified Tenants with Incomes at or below §0% AMI, and no Tewer than 5% of the tolal number of Units shall be
renfed to Qualified Tenants with incomes af or below 30% AMI.

5 See nofe 4.
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Moenthly Rent for the Residential Rental Units shall not exceed Affordable Rent, as set forth herein.
Lessee may, from time to time: and with the approval of the Lessor, rent the Residential Rentat Units 1o
persons who are 55 years of age or older and who meet the income gualifications associated with said
Residential Rental Units if the Lessee is unable to rent any of the Residential Rental Units to persons who
are 62 years of age or older after applying commercially reasonable marketing and leasing efforts
described in the rental program approved by the Lessor, as set forth in Section 18.1.2(g).

8.1.2 Parking and Loading.? Lessee shall design, construct, operate and maintain a
three-story parking structure, to include a total of 75 parking stalls and 1.16ading space. A sufficient
number of the parking stalrs shall be reserved for persons with disabilitigs in ‘compliance with Public
Accommodations Laws. Use of the parking stalls and loading space; shall be restricted to residents,
Commercial Tenants, Community Center {defined below) visitors, and ofher approved guests. Lessee
shall not charge residents and their guests for such use without the prior reviéw and written approval of
the Lessor, which Lessor may withhold in its reasonable drscretron Lesse&:inay charge Community
Center visitors, Commercial Tenants and other approved guests for ‘parking atreasonable, Fair-market
rates upon notice to Lessor. Public parking shall not be‘allowed, with or without: charge without prior
review and written approval of Lessor, which Lessor may wrthhofd in- lts sole and absoiute dlscretron

6.1.3 Resident Amenities.” Lessse shall desrgn cohstruct operate and maintain the
following amenities avaitable exclusively for residents and their guests

i) A recreation deck on the rooftop of the’ parklng structure;

iy  An approxrmately 4 OOD square foot reoftop garden on the rooftop of the
Community Center; and .

iii)  Computer stations located ina multr-purpose room or other simifar common
area Within the residential tower

6.1.4 Comrnumtv Centera lessee: shall design, construct, operate, and maintain a
community center of approximately 10,453 square feet (the “Community Center”) The Community
Center shall include a “Great Room" for events, a warming kitchen, and other activity and meeting spaces
for small scale'programs and sefvices, Lessee shall provide services and programs for residents and the
commumty as determlned by Lessee |n consultet:on with community organizations and agencies.

: 6.1.5 Commeicial Space9 Approxrmately 1,922 square feet shall be used for retajl
shop space;. conf gured as approxrmateiy 2 to 4 small scale shops.

6 Note: The provisions af tHis Section mey be adjusted upon the reasonable approval of the Cily and Developer based upon the
resulfs of Developer's due dilidence permilted under Section 4.1 of the Development Agreement, the requirements of Developer's
lenders and investors, and feedbeck from governmental authorities, community groups and public stakeholders during the design,
environmental review and entittement process. Any such modifications shall not constitufe a significant deviation from Developer's
proposal and shalf be made prlor lo the submission of the final version of the Lease fo fhe City Council for approval, The final defajls
of all Project components shall be incorporated into the Lease {hal is presented to the City Cauncil for approval.

7 Sea note 6.

8 9ee note 6.

9 See note 6.
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6.1.6 Chinatown Characler. The Project is intended to preserve, protect, promote, and
enhance the history, character, and cultural heritage of Chinatown. Alihough the Premises is not located
in the Chinatown Special District, the Improvements, to the extent practicable, shall be generally
consistent with the objectives of the Chinatown Special District as set forth in the LUO, to ensure that the
design of the Improvements achieves the Chinafown Character.

8.1.7 Transit Oriented Design. The Premises is located within the proposed Downtown
Neighborhood Transit-Oriented Development Plan, which is a community-based plan that focuses on the
areas surrounding three (3) planned rall fransit stations in downtown Honolulu. that are in the process of
being developed by the Caunty under the provisions of the LUO (“TOD Plan®):- -L.essee is encouraged to
participate in the promulgation of the TOD Plan and the resulting TOD, 'Zone the process for which is
described in the LUO, and Lessee shall comply with the requlrements of e adopted TOD Pian and TOD
Zane to the extent applicable to the Premises. ST

6.1.8 [ndigenous Plants. Indigenous species of pfants shall be used for landscaping
whenever and wherever reascnably feasible. : o

6.2 Prohibited Uses. Lessee shall not cause, mamtaln or permit any waste or nwsance to exist on,

in or about the Premises. Lessee shall not do or permit anythlng {0 be done in or aboUf the Premises
which will in any way damage the Premises, or use or allow the Premlses to be used for any improper,
offensive or unlawful purpose. .

6.3  Exclusive Ownership of lmprovelﬁeﬁts and_Control of Premises. During the Term, Lessee
ments excluding=FF&E. Except as otherwise
expressly provided in this Lease, Lessee shall have: sive control,“use, and management of the
Premises during the Term. Subiject to any appllcable Laws, Lessee may ‘enter into, terminate, or Modify
any existing or future contract jor management or: operatlon of-tH&: Premises or provision of services to
the Premises (provided thaf as: ‘{0 contracts existing asof the Comimencement Date, any such temmination
or Modification is done in conforrnrty with the terms of such contracts). Lessee shall Indemnify Lessor for
any such cancellation or termination;” All such contracts shall expire automaticaily on or before the
Scheduled Expiration’ Daté;, .except foi contracts enteréd.into in the ordinary course of maintenance and
operation of the Premises, which shall expire no later than one (1) year aiter the Scheduled Expiration
Date. Following the end of the Term ownerehlp of the Project Improvements shall belong to Lessor and
remain w:th the Premle ;

6.4 COmpllance wnth Laws Lesse >shall not use the Premises, or do anything or suffer anything to
be done_in-or about the Prémises that will in any way conflict with any Laws applicable to the use,
condition” of ogcupancy of the- PFEITIJSGS At its sole cost and expense, Lessee shall, in all matenal
respects and subject to Lessee s right of Contest, prompily comply with all such appllcable Laws. Lessee
shall, at its solé cost and expense, make all alterations to the Premises, and to any adjacent land
between the Premises and any.public street, that are required fo comply with applicable Laws, whether in
effect as of the Commencement Date or thereafter. Lessee's obllgations under this Seotlon 6.4 shall
include the obligation that Lesses, at its sole cost and expense, in accordance with the terms of this
Lease, make, build, mairitain and repair all fences, sewers, drains, roads, curbs, sidewalks, parking areas
and other lmprovemenfs that may be required. by Laws to be made bu1lt rnamtalned and repaired in
connection with Lessee's or its Sublessees' use of the Premises or any part of the Premises, whether
located on the Premises or on other property.

6.5 Copies of Notices. Lessor shali promptly give Lessee and Lessee shall promptly give Lessor a
copy of any notice of any kind regarding the Premises or any Real Estate Taxes (including any bill or
statement), and any notice of nonrenewal or threatened nonrenewal of any Approval that Lessor receives
from any Government, utility company or insurance carrier affecting the Premises.
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6.6 Entitlements. Lessee shall maintain in full force and effect all entitlemerts and permits
necessary for the Permitted Uses specified in Section 6.1,

6.7 Illegal Activities. Upon Lessor's receipt of actual notice or if Lessor, in its reagonable business
judgment, believes or suspects that illegal acts are taking place on the Premises, or the Premises are
being used for an illegal purpose that could result in criminal or civil forfeiture, or both, of the Premises or
any portion of the Fremises, to any Government, Lessor may Notify Lessee, and Lessor may thereafter
take all reasonable and appropriate action as may be necessary to stop such illegal activity, inciuding
entry onto the Premises fn such gircumstances, Lessor sha!l have the nght t_c conduct an investigation,

entry onto the Premises, Lesscr shall (a) provide Lessee with oral or w ’cten nofice prior to such entry,
unless it is an emergency, (b) meet with Lessee's property manager and/or designated representative, or
if neither is present, the individual who Is physically present at the Prémis . en the day of the entry and
claims to be Lessee’s representative, and (c) have such properiy | irianager oF: representatwe accompany
Lessor during its entry. If such investigation yields any evidenge of any illegalgétivity on the Premises,

Lessor may immediately Notify Lessee and Lessor may immedlately take all reasofiable and appropriate
action as may be necessary to stop such illegal activity. 2If Lessee unreasonably refuses to commence
any action to stop such illegal activity within forty-eight '48). hours of receipt of such notlce from Lessor,
such failure or refusal shall constitute an Event of Default:.:By hawng the right fo take certain actions in
this Section 6.7, Lessor is neither obligated nor required to fake any such action, and shall not be liable to
Lessee, any Person or any Government if Lessor does not exerclse such right.

6.8 Public Accommodations Laws. Wlthc limiting Lessee s obllgatlcn 1o comply generally with all
applicable Laws, Lessee, at its sole cost" expense, shall cause. fie Premises, including ali
Improvements, and Lessee's use and occupancy 'of-the, Premises, and ‘Lessee’s performance of its
obligations under this Lease, to comply with the reqmrement_ of the Public Accommodations Laws, and
to take such actions and make such alterations orteasanable acgdmmiddations as are necessary for such
compliance. If Lessee concludes:that the Premises.dfe nat in carripliance with Public Accommoadations
Laws as of the Commencemen ate, or that the Premises thereafter fail to comply with Public
Accarnmodations LaWS:"-then Lessee-shall provide to' Lessor a plan for compliance within one hundred
fwenty (120) days of the Commencement Date or the.date of such subseguent noncompliance. At
minimum, such plan shall ideritify the work to be done fo cause the Premises to be in compliance with
Public Accommodations Lawsghd: ‘the” tlmetabfe for. completing such work. Any such work shalt be
subject fo Lessor"su_easonable approval and t6-thé terms and conditions of Article 7 and Aricle 8 as

6.8 - lse of Public Bu:ldlnds by Bllndfbr Visually Handicapped Persons. Lessee acknowledges
its understandlng that the Premises may be subject to the provisions of HRS Section 102-14 relating to
the placement of certain vending:machines and concessions in public buildings for operation by blind or
visually handmapped persons, DEessee shall comply with the requirements of Section 102-14 and the
rules adopted by th ate Departrnent of Hurman Services, to implement this Section.

6.10 Project Name. g ssee agrees that it will not change the name by which the project is known or
identiffed without the prlcr written approval of Lessor.

ARTICLE T:
MAINTENANCE, REPAIR AND CAPITAL IMPROVEMENTS

7.1 Obligation to Maintain. Lessee, af its sole cost and expense, shall keep and maintain the
Premises in good order, condition and repair, reasonable wear and tear excepted, at all times during the
Term (which obligation shall include all struetural and non-structural, and capital and non-capital, repairs
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and replacements including, without limitation, plumbing, heating, air conditioning, ventilating, electrical,
lighting, fixtures, walls, building systems, ceilings, floors, windows, doors, plate glass, skylights,
landscaping, driveways, site improvements, curb cuts, parking lots, fences and signs located in, on or at
the Premises). lLessee shall manage and operate the Premises and perform its duties and obligations
under this Lease in a manner consistent with the standards followed by institutional quality owners and
management companies that are managing comparable projects. Lessee shall cause the Improvements
to be inspected periodically by qualified Persons to be certain the repair, maintenance and replacement
obligations of Lessee pursuant to the terms of this Lease are being satisfied (including for purposes of
ascertaining and curing infestation of the Improvements by termites, rodents,and other pests). Lessee
shall thereafier take all measures that may be reasonably requnred to prevent or cure any discovered
repair, maintenance and/or replacement item.

7.2 Capital improvement Obliqations. Lessee shall demoligh. and ear the Improvements on the
Premises existing as of the Commencement Date, and develop: the Projéction the Premises, all as
provided and detailed in the Development Agreement. Lessee’ ‘shall carry out the capital improvements in
accordance with the timing, terms, and conditions set forth. in the Development Agiéement. Lessee shall
thereafter make subsequent capital improvernents during’the Term as may be required: by any Laws, or
as may reasonably be required by Lessor as necessary- to comply W|th thls Lease. -

ARTICLESB:
CONSTRUCTION

8.1 General. Lessee shall comply with* aII‘o' he terms of thls Artuc!e 8 and of the Development
Agreement in connection with all Construction affectirig the Premises (mcludlng, without limitation, any
existing and new [mprovements, alterations, any capital rrnprovements 1o’ the Premises, Restoration after
a Loss, and those required to comply with appllcable Laws or othe‘ "'|se required under this Lease).

8.2 Commencement:of Con: uctlon Lessee ehall not commence Gonstruction until a Notice to
Proceed has been issued by the Lessor, and until &ll conditions precedent to the commencement of
construction, as set forth i’ the Deve!opment Agreement have been satisfied. .

8.3 Manner of Constructlon AII Constructlon eha]l be dlllgently and contlnuously pursted from the
commencement thiréof: {hrough ccmpletlon and shall be performed in a good and workmanlike manner,
strictly in_ conformance” wit 1-any and all'Laws, in accordance with any approved plans and specifications,
and in agcordance with thé terms of the. D' velopment Agreement.

8. 4 its. Lessee ehall be responsnble for obtaining, at its sole cost and expense, all Approvals
required for aty: Construction, and for any issuance or re-issuance of all certificates of occupancy or
equivalent perm"ts Tequired by ‘Law for the use and occupancy of the Premises. Notwithstanding the
foregoing, Lessee’ shall appty for and prosecute any required Government review process for a general
plan amendment or rezonang on]y through and in the name of Lessar, or otherwise with the approval of

LESSOT

85 Applications. Upon Lessee’s request, Lessor shall, without charge to Lessee (except
reimbursement of Lessor's reasonable out-of-pocket costs and expenses), promptly join in and execute
any Application as Lessee reasonably requests, provided that: (a) such Application is in customary form
and imposes no material obligations (beyond obligations ministerial in nature or merely requiring
compliance with Law, this Lease ar the Development Agreement) upon Lessor; end (b) no uncured Event
of Default exists. Promptly upon Lessee's request and without charge (except reimbursement of Lessor's
reasonable out-of-pocket costs and expenses), Lessor shall furnish all information in its possession that
Lessee reasonably requests for any Application.
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8.6 Bond. Lessee or its general confractor shall deposit with Lessor performance and payment
bonds, underwritten by a corporate surety licensed to issue bonds in the State, that is listed on the United
States Department of Treasury Circular 570, “Companies Holding Certificates of Authority as Acceptable
Sureties on Federal Bonds" and that holds an A.M. Best rating of A or higher. The total amount of the
bond shall not be less than 100% of the total Construction cost, naming Lessor and Lessee as co-
oblfigees, in form and content reasonably satisfactory to Lessor, guaranteeing the full and faithful
performance of the contract for such Construction free and clear of all mechanics’ and materiaimen's
liens and the full payment of all subcontractors, labar and materiaimen.

8.7 Completion. Upon substantial completion of any Construction: {a) Lessee shall properly publish
and file a "Notice of Completion” in the Office of the Clerk of the Circujt: Court of the State in the circuit
where the Premises are located, a certified "flled” stamped copy of whrc 1all be provided by Lessee to
Lessor, (b)Lessee shall comply with any other applicable requlrement of Law with respect to the
completion of works of improvement, and (c) Lessee's architect shalf deliver t&:Cessor a certificate setting
forth the total cost of such Construction and, if the Construction.is Major GonsHiiction, certifying that the
Construction has been completed in comp!rance with the:@pproved plans and ‘&pecifications for such
waork. [n addition, Lessee shall deliver o Lessor a repreducrble copy of the “as built: drawings of all
Construction as well as all Approvals and other Government docurnents if any, issued’i |n connectrcn with
such Construction. o :

8.8 Construction Insurance. Lessee ghall maintain iﬁ,_s_‘;;ifance coverage In accordance with
Article 12, W

8.9 Ownership. All Improvements from Constructron that may be nstalled or placed in or about the
Premises shall be owned by Lessee during the Term, déémed to become ati integral part of the Premises
and shall not be removed or ctherwise severed from the F’remlses except as otherwise permitted by this
Lease. Upon the expiration of the Term or earlier fawfll termrnat:en of this Lease, all the then existing
Improvements shall autcmatrcally revert fo Lessor wrthcut compensatron or payment of any kind to, or
requirement of consent ar. other act of L.essee or any ‘other Person, and without the necessity of executlng
a deed, bill of sale, conveyance ar othér act or agreement of Lessee or any other Person. If requested by
Lessor, Lessee shall ‘without, charge 1 to Lessor, execute; acknowledge and deliver to Lessor appropriate
documentation (in form and cohtent reascnabfy satrsfactory to Lessor) which acknowledges and confirms
that Lessor retains all of right;: title “and- inferest in. and to the then existing Improvements as of the

expiration of thie’ Term cr-earlrer termination of this L'ease.

8.10 Insgectron Dunn mpletion of any Construction, Lessor and its agents may,
followingnot iess than 24 hiodrs written ‘Hiotice, inspect the lmprovements and ali work and materials as
rendered and.installed. Lessee: shall permit Lessor and its representatives-to examine the Construction
at all reasonable times following:guch written notice and shall furnish Lessor with copies of all plans, shop
drawings and specifications relatmg to any Construction. Lessor shall cormply with all reasonable safety
rules and requrrements of Lessee or its contractors during any such inspections.

8.11 Lessee’'s Covi ant Lessee covenants to keep the Premises free from all Prohibited Liens
arising out of any work performed, materials furnished or cbligations incurred by or on behalf of Lessee.

Lessee shall remove any Prohibited Liens by bond or otherwise within 20 days after Lessee is informed of
the existence of such lien or encumbrance, and if Lessee shall fail to do so, Lessor may pay the amount
necessary fo remove such Prohibited Liens, without being responsible for investigating the validity
thereof. The amount so paid shall be deemed Additional Rent under this Lease payable upon demand,
without mitation as to other remedies available to Lessor under this Lease. Nothing contained in this
Lease shall be deemed or construed in an way to constitute Lessor's consent or request, express or
implied, to any contractor, subcontractor, laborer, equipment or material supplier for the performance of
any labor or the furnishing of any materials or equipment for any Construction, nor as giving Lessee any
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right, power or authority to contrast for, or permit the rendering of, any services, or the furnishing of any
materials that would give rise to the filing of any liens against the Fee Estate.

8.12 Title Encumbrances. lessee shall keep the Fee Estate free from any encumbrances against
title, and shall net record or permit the recerdation of any fien, encumbrance, easement, memorandum of
Sublease or other document that affects the record titie to the Fee Estate without Lessor's prior written
consent, which consent shall not be unreasonably withheld. Lessee shall cause any recorded title
encumbrances arising during the Term {oiher than those caused o be recorded by Lessor), which are
consented to in wiriting by Lessor, to be released as of the earlier of (a) the date each individual
encumbrance ceases to be valid {e.g., as of the explratlon of a Sublease.for which there is a recorded
memorandum), and (b) the date this Lease explres or earlier terminatés. Lessee shall cause any
recorded title encumbrances on the Fee Estate ansnng during the Ter'r'rp {other than those caused to be
recorded by Lessor), which are not consented to in writing by Lessor, to bg, cleared immediately, and in
any event, within thirty (30) days of a written demand by Lessor -~ During “ihe, Term, Lessor shall not
encumber the Premises or Lessee's leasehold interest therein.< i

8.13 Lease Termination. If thls Lease expires or

equipment and other items from the Premises and restors
condition.

ARTICLE 9:
HAZARDOUS SUBSTANCES

8.1 Restrictions. Lessee shall not cause and shall ot perm ' o occur on, under or at the Premises
during the Term: (a) any viglation:of any Enwronmental Laws:or (b) the use, generation, release,
manufacture, refining, productron -processing, storage, or dlsposal of any Hazardous Substance, or
transportation to or from:the Premises of any HazZardous Substance, unless both: (i) reasohably
necessary and customary.in. accordanice with professmnal standards for the Permitted Uses of the
Premises and (i) in comp]iance W|th a[l Enwronmental Laws

9.2 COmEhance, Clean-UE .egsee shal] at Lessees sole expense: (a) comply with Enviranmental
Laws and, -0 the extént’ Ervironménial, Laws require, clean up any Hazardous Substances Discharge;

ke all submissions10; deliver al niormation required by, and otherwise fully comply with all
requirements of any Govemment und_ CEnvironmental Laws; (o) if any Government requires any
clean-up plan-or clean-up because of & Hazardous Substances Discharge, prepare and submit the
required plan ind all related bonds and other financial assurances; (d) promptly and diligently carry out
all such clean-up."prans and (e) indemnify Lessor against any Hazardous Substances Discharge or
viotation of Environriental Law that occurred during Lessee's possession of the Premises or that is
attributable to the Prcqect or Lessee’s use, occupancy, or activities on the Premises. Lessee’s obligations
under this Section 9.2 shall not limit its rights against third parties whatsoever, or agamst Lessor for any
Hazardous Substances Discharge or violation of Environmental Law existing or occurring prior to the

Commencement Date.

9.3 Surrender Obligations. At the expiration or eartier termination of the Term, Lessee, af Lessee's
sole expense, shall cause all Hazardous Substances to be removed from the Premises, except that
Lessee shall not be responsible for Hazardous Substances present prior to the Commensement Date, as
established and identified by the environmental studies and assessments conducted by Lessee prior io
the Commencement Dete (including the Phase 1 andfor Phase 2 environmental site assessment
conducted by Lessee for the Premises). Lessee shall dispose of all Hazardous Substances in
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accordance with all Environmental Laws. Lessee shall cause to be repaired any darmage to the Premises
caused by such removal. Lessee shall clean up and/or remediate the Property to the environmental
condition it was in as of the Commencement Date, as established by the environmental studies and
assessments conducted by Lessee prior to the Commencemert Date (including the Phase 1 andfor
Phase 2 environmental site assessment conducted by Lessee for the Premises), as necessary for an
authoritative Government determination to allow the unrestricted use of Premises.

9.4 Copies of Environmental Reports. Within thirty {30) days of receipt thereof, Lessee shall
provide Lessor with a copy of any and all environmental assessments, audits, studies and reports with
respect to the Premises, or ground water beneath the Land, or the envirefimental condition or any
clean-up thereof. Lessee shall be obligated to provide Lessor with a copy of such materials without
regard to whether such materials are generated by Lessee or prepared for L.essee, or how Lessee comes
into possession of such materials. TR

9.5 Survival. Each covenant, agreement, representatlon warranty and indemnifieation made by
Lessee set forth in this Adicle 9 shall survive the expiration:of earlier termination’ of this Lease and shall
remain effective until ali of Lessee’s obligations under this:Adicle 9 have been performed and satisfied.

8.6 Discharges before Commencement. Lessée agrees to accept the Premises in “AS IS, WHERE
1S AND WITH ALL FAULTS" condition as described "in-'Section 2.2, but Lessee shall have no
responsibifity to ¢lean up or remediate any Hazardous Substances Discharge that oceurred prior to the
Commencement Date and that was not the result of Lessee's lise .or occupancy of the Premises, as
established and identified by the enwronmental studies and assessthignts conducted by Lessee prior to
the Commencement Date (including the Phase 1. and/or Phase 2,'_enwronmental site assessment
conducted by Lessee for the Premises}. As between Lessor and Lessee,-;-'the same shall continue to be
Lessor's sole responsibility. . R

. s ARTICLE 10:
INDEMNIFICATION LIABILITY OF LESSOR

101  Obligations. Lessee shal! lndemnlfy Lessor agalnst any: (&) wrongful act, wrongful omission, or
negligence of Lesseg (and anyone claiming by -or through Lessee) or its or thelr partners, members,
directors, offi cers “or-&Mmpl yees reiatlng to the Premises or this Lease; (b) breach or defauli by Lessee
under thrs Lease or {c). ach of any representation or warranty Lessee makes in this Lease. In
addition; essee shali Indéfinify Lessor: gainst the following during the Term and so long as Lessee

i ,pessessmn after’the Expirafieh’ Date: (i) any Contest Lessee initiates: (i} any Application
gssee’s request; -(iin Lessee’ s use, occupancy, control, management aperation, and
possession of the Premises; (IV) any Construction and any agreements that Lessee (or anyone claiming
through Lesse).makes for any. Construction; (v) the condition of the Premises; and (vi) any accident,
injury or damage whatsoever caused to any person or preperty in or on or originating from the Premises.
Notwithstanding anythlng o, the contrary in this Lease, Lessee shall not be required to Indemnify Lessor
for claims, liabilities, or lossés arising solely from Lessor's and/or its employess’ (and anyone claiming by
or through Lessor) mtentional acts or omissions or negligence,

10,2 Liability of Lessor. During the Term: (&) Lessee is and shall be in exclusive control and
possession of the Premises; and (b) Lesser shall not be liable for any injury or damage to any property (of
Lessee or any other Person) or to any person ocourring on or about the Premises, except to the extent
caused by Lessor's and/or its employees’ (and anyone claiming by or through Lessor} willful misconduct
or gross negligence. Lessor's right to enter and inspect the Premises is intended solely to allow Lessor to
ascertain whether Lessee is complying with this Lease and (to the extent this Lease allows) fo cure any
Default. Such provisions shall not impose Upon Lessor any Hability to third parties. Nothing in this Lease
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shall be construed to exculpate, relieve, or Indemmify Lessor from or against any liability of Lessor: (i) to
third parties existing at or before the Commencement Date; or (i) arising from Lessor's andfor its
employees’ (and anyone claiming by or through Lessor) willful misconduct or gross negligence.

103 Indemnification Procedures. Wherever this Lease requires any Indemnitor to Indemnify any
Indemnitee:

10.3.1 Prompt Notice. Indemnitee shall promptly Notify Indemnitor of any claim. To the extent,
and only to the extent, that Indemnitee fails to give prompt Notice and such failure materially prejudices
tndemnitor, Indemnitor shall be relieved of its indemnity obligations for su h-=olé’im_-

10.3.2 Selection of Counsel. Indemnitor shall select counsel reasonably acceptable to
Indemnitee. Counsel to Indemnitor's insurance carrier shall be: deemed_ satisfactory. Even though
indemnitor shall defend the action, Indemnitee may, at its option and its own. éxpense, engage separate
counsel to advise it regarding the cla!m and its defense. Suych: courisel may atterid all proceedings and
meetings. Indemnitor’s counsel shall actively consuit w:th Indefnnitee’s counsels -Indemnitor and its
counsef shall, however, fully conirol the defense, : :

10.3.3 Cooperation. At indemnitor's request Indemnltee “shall reasonably cooperate with
Indemnitor's defense, provided Indemnitor reimburses Indernnltees actual reasonable out of pocket
expenses (including Legal Costs) of such oooperaﬂon

10.3. 4 Se’ftlement [ndemnltor may, w:th Indemmtee s consent -not io be unreasonably wuthheld

mterest in the Premises [s not Jeo' rdlzed inany way

1035 |nsurance .Proceeds: !ndemnltors .obligations shall be reduced by net insurance
proceeds (hdemnitee aotually reoelves for the matter giving rise to indemnification.

' 'A'Rhé‘LE 1:
RIGHT OF CONTEST

"4 Lessee’s qu_ht COntest Conditisns. Notwithstanding anything fo the contrary in this Lease,
Lessee shall have the excluswe right-io contest, at its sole cost, by appropriate legal prooeedmgs
diligently oonduoted in good faitfi; the amount or vahdlty of any Real Estate Taxes or Prohibited Lien; the
valuation, assessment or reassessment {whether proposed, phased, or final) of the Premises for Real
Estate Taxes; the amount of ; any Real Estate Tax; the validity of any Law or its application to the
Premises; the terms ondmons of, or reqmrements for, any Approval; or the validity or merit of any
claim against which this:k ase requires Lessee to Indemniiy Lessor {any of the foregoing, a "Contest”").
Lessee may defer payment or performance of the contested obligation pending outcome of the Contest,
provided that Lessee causes the following conditions (collectively, the "Contest Conditions®) to remain
satisfied: '

11.1.1 No Criminal Act. Such deferral or noncompliance shall not constifute a criminal act by
Lessor or subject Lessor to a material risk of any fine or penalty, except civil penalties for which Lessee
has given Lessor a bond, letter of credit, or other security reasonably satisfactory to Lessor (the “Contest
Security”} in an amount equal to the reasonably estimated amount of such civil penalties, provided that
such civil penaities do net otherwise prejudice Lessor.
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11.1.2 No Liability. Such deferral or norncompliance creates no material risk of a lien, charge, or
other liabllity of any kind against the Fee Estate, unless Lessee has given Lessor Contest Security equal
to the reasonably estimated amount of such lien, charge, or other liability, and such Contest Security
otherwise Is acceptable to Lessor.

11.1.3 No Forfeiture. Such deferral or noncompliance will not place the Fee Estate in material
danger of being forfeited or lost,

11.1.4 No Cost to Lessor. Such Coniest shall be without cost, Irabmty, or expense, and without
risk of future cost, liability, or expense, tc Lessor. )

11.1.5 Diligence. Lessee shall prosecute such Contest with;fr'eefs'onable diligence and in good
faith, ST T

11.1.6 Payment, If required for such Contest, Lessee shall have pard the Reai Estate Taxes or
other maitter subject ta the Contest. .

11.1.7 Coilection of Real Estate Taxes. lf,_su' f

Contest relates to any Real Estate Tax, then
such Contest shall suspend its coliection from Lessor an ;

11.1.8 No Event of Defauit. No uncured Event of Default shall exist under this Lease at the time
of such Contest. . ;

11.1.9 Named Paries. If Lessor hss en.named as a party :m ‘any action consistent with this
Article 11, then Lessee shall cause Lessor to.be removed as such party and Lessee substituted in
Lessor's place if practicable and permissible under the crrcumstanoes g

112  Lessor Obligations: and Protections. Lessor need notj in in any Contest unless Lessee has
complied with the Contest” Conditiori, and such Contest must be initiated or prosecuted in Lessor's
name. [n such case, Less r shall cooperate as Lessee  reasonably requests, to permit the Contest to be
prosecuted in Lessor's name;, Lessor shall give Lessee any documents, deliveries, and information in
Lessor's control and reasor NEC ssary for Lessee 10 prosecute its Contest. Lessor shall otherwise
assist Lessee insuch Contest a5 Lessae: reasonably tequires. Lessee shall pay all reasonable costs and
expenses, :ncludmg Legal Costs? of-any Confest:” Lessee shall, at Lessor's request, advance (when
Lessor inclirs them) suchf asonable"' osts and expenses as Lessor incure or reasonably anticipates
mcurrlng or Lessee's Confest nd Lessor's assistance with such Contest.

" 3 hall be ‘entitled to any refund of any Real Estate Taxes (and penaities
and interest paid by Lessee), to.fhe extent attributable to periods within the Term, whether such refund is
made during or-after the Term... When Lessee concludes Lessee's Contest of any Real Estate Taxes,
Lessee shall pay the" ‘amount of such Real Estate Taxes (if any) as has been finally determined in such
Contest to be due, t¢ the extent attributable to periods within the Term, and any costs, interest, penalties,
or other liabilittes in conneotlon with such Real Estate Taxes. Upon final determination of Lessee's
Contest of a Law, Lessee ‘shall comply with such final determination. So long as the Contest Conditions
remain satisfied, Lessor {in its role as owner, and not in its role as Government authority) shall enter no
objection to any Contest. Lessor may oontest any matter for which Lessee is entitled to (but does not)
prosecute a Contest, but only if. (a) Lessor Notifies Lessee of Lessor's intention to do so; (b) Lessee fails
to commence such Contest within ten (10) Days after receipt of such Notice; and (c) Lessors contest
complies with all conditions and covenants that would apply to a Contest by Lesses transposing
references to the parties and their interests as appropriate.

26



Halewai'clu Senior Residences
Lease

114 Contest Securify. Lessor shall prompfly release any Contest Security to Lessee after the
Contest has been resolved and Lessee has periormed its obiigations, if any, as determined by such
resolution,

ARTICLE 12:
INSURANCE

124 Lessee's Insurance. At all times during the Term and until such.time as action against the
Lessee, the developer, its contractor or subcontractor for death, injuries, [gs8es: and damages is barred
by the provisions of Chapter 657, HRS, Lessee shall procure and maintain in fulf force and effect, at
Lessee's sole expense, any and a!l insurance that may be required by nyLaws as they may pertain to
Lessee's use and occupancy of, and operations at the Premlses -as we s the following policies of
insurance in the following amounis: :

121,17 Warkers' Compensation and Emplovers' Llabllrtv Insurance The essee shall maintain
workers' compensation and employers' liability insurance.” Workers' compensation o;_\'rerage shall be in
accordance with State statutes. Employers' liability™ Cofinct less than
$1,000,000 each accident for bodily injury by acsideh T. $2,00.0',900 each employee, $2,000,000
aggregate, for bodily injury by disease. The policy will rnc!ude Waiver of subrogation in favor of the
Lessee.

12.1.2 Liability Insurance. Lessee shall maintain commerolal general liability (CGL) with a limit
of not less than $2, 000 000 each occurrenc ._and--$4 000,000 generel aggregate and $4,000,000

ihjury and advertlslng injury, and
oontract (rncludmg the tort llabrlity of another assumed in @ business

coverage Lessor shall be: mciuded as'an addrtronal rnsured under the CGL, using 1SO additional insured
endorsement CG 2040 (11!85_)_ (or equwalent) ancl as appropnate CG 20 37 or equrvalent and under the

12.1.3" Busmess Autorio le Lrabrhtv !nsurance Lessee shall maintain business auto liability
(mcludrng ro-fault coverdge _1nsurano with a limit of not iess than $1,000,000 each accident. Such
1CE § S sof any auto (including owned, hired, and non-owned autos) used
in the perf' mance of this Lease: Business'auto coverage shall be written on 1SO form CA 00 01 or CA
00 20 or" ubstltute form prowdlng gquivalent liability coverage. I necessary, the policy shall be

1214 Umbrella/Excess Llabllrtv Lessee shall maintain umbrellafexcess liability insurance with
limits of not less than®$10,000,000 per occurrence combined single limits and aggregate, with the
aggregate to apply per projeot!per location.  Such insurance shall be written on an occurrence basis in
excess of the underlying insurance described in Sections 12.1.1 through 12.4.3, which is at least as broad
as each of the underlying pollo|es and otherwise including “pay on behah"’ wording, concurrency of
effective dates with underlylng primary coverages, blanket contractual liability, and construction defect
coverage. The amounts of insurance required in Sections 12.1.1 through 12.1.4 may be satisfied by
Lessee purchasing coverage for the limits specified or by any combination of underlying and umbrella
fimits, so long as the total amount of insurance is not less than the total limits required by this Section
1214
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12.1.5 Professional Liability Insurance. Lessee's consultants and design professionals shall
maintain professional fiability insurance with limits of not less than $1,000,000 per occutrencefannual
aggregate, covering the consultant or design professional, their employees and agents, any
subcontractors and subcontractors’ employees or agents for liability arising out of errors, amissions, or
negligence in the performance of professional services in connection with the Project. Such insurance
shall remain in full force and effect continuously for the period of design and construction of the
improvements, and for a periad of 3 years following substantial completion of Construction, provided that
such coverage is reasonably available at commercially affordable premiums, as mutua]ly determined and
agreed. For the purposes of this section Professional Services has the mean;ng set forth in Section
103D-104 of the Hawai'l Revised Statuies, .

12.1.6 Environmental Impairment Liability or Contractors Pollutton Liability Insurance. The
Lessee shall maintain, or cause its contractor to maintain, environméntal impairment liability or
contractors pollution liability insurance covering thlrd-party injury and property: damage claims, including
cleanup costs, as a result of pollution conditions arising froth- the Premises; see's operatlons or
completed operations. Such requirement shall commence. gpbn the Commencement of Construction for
the Project, and terminate no less than three (3) years after the Completion of the PrOJect Lessor will be
named as an additional insured. The [imits of coverage: will not be less than $2,000,000:

12.1.7 Insurance Coverage For Construction Phage:" Prior- to oommenolng Construotton or site
preparation work, the Lessee shall procure or cause to be procufed ‘and maintain (as provided herein), all

insurance to cover the demolition, construction and development activities under this Lease and the
Development Agreement, that may be requiréd by any Laws, in addmon to the coverages specified in
above, and the following types and amounts of: snsUrance described below

(2} Builders Risk Insurance. Lessee shall malntaln buﬂders risk insurance covering all rigks of
physical loss except those specifi c:ally exo]uded inthe’ pohcy and shall insure at least against
the perils of fire d@nd extended coverage ‘theft, vandalism, malicious mischief, and collapse,
earthquake ﬂood and dstom. The insurance shall apply on a replacement cost basis,
This i msuranoe shall cover.the entire work-at the site, including all Improvements, materials

pment:: nd reascnable compensatlon for arohltects services and expenses made

ured loss, Insured property shall include portions of the work, materials
and.equipment locéted away: frorn ;the site-but intended for use at the site, and shall also
_cOverportions of the work, materials; afid equipment in transit. The policy shall include as

. insured propéity scaffoldihg, false work and temporary buildings located at the site. The

Soverthe cost of; oving debris, including demolition. The insurance required

_’ ed, the L >ss0r, the Lessee and all subcontractors in the work.

- shall name as |

The Lessee is respone|ble for paylng any porticn of any loss not covered because of the
operation of any deduohble or co-insurance provision applicable to the insurance required
herein: .

Waiver of Subrogatlon The Lessor and Lessee waive all rights against each other and each
of their coritractors, subcontractors, officers, directors, agents and employees, for recovery
of damages’caused by fire and other perils to the extent covered by builders risk insurance
purchased pursuant to the requirements of this paragraph or any other property insurance
applicable to the work.

(b) Boiler and Machinery Insurance. Lessee shall maintain boiler and machinety insurance
covering insured objects, including rooftop HVAC units and any separate heating units or
boilers which serve the Premises, during instaliation and testing and until final acceptance,
and including mechanical breakdown. Such coverage shall be for the full replacement value
without deduction for depreciation. This insurance shall name as insured the Lessor, the
Lessee, and all subcontractors in the work.
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(c) Lessee shall be responsible for any and all loss or damage to equipment, tools and other
personal property, and may at ts option purchase insurance to cover such property and
equipment

12.1.8 Insurance Coverage For Operaticns. Upon final acceptance of the Construction, and
termination of the builder's risk insurance required in Section 12.1.7(a) above and prior to the use or
ocoupancy of any of the Improvements, the Lessee shall procure or cause to be procured and maintain all
ingurance to cover operations under this Lease, that may be required by any Lawa and the following
types and amounts of insurance described below: : .

(a) Commercial Property Insurance. tessee shall maintain cormmercial property insurance
covering the buildings, fixtures and equipment, with Ilmlts equa o:the full replacement cost
of the improvements. Such insurance shall at minimurn; cover the perils against the perils of
fire and extended coverage, theft, vandalism, malicleus mlschlef and collapse earthquake,
flood and windstorm. :

(b) Boiler and Machinery Insurance. Lessee‘s all malntaln boiler and machmery iristirance
covering the buildings, fixtures and equipment’ from loss or'damage caused by an insured
peril. Lessee shall be responsible for the amount of any deductible or co-insurance
requirements applicable {o the pollcy

{(c) Lessorshall be included as an msured and loss payee under the commerc:al property
insurance and the boiler and machmery pollcles R

(d) Lessor and Lessee hereby waive any, reoove of damages ‘against each other (including
their employees, officers, directors, agents'or representatives) for loss or damage to the
building, fixtures; equ:pment and any otfier persenal property to the extent covered by the
cormmerciaj ‘property i ingiirance or boiler and machrnery insurance required herein. If either
policy does: hot expressly allow the insured to waive rights of subrogation prior to loss,
Lessor shall cause such pol|cles to be endorsed with a waiver of subrogation as requnred
above. . LI B

122 Nature of lnsurance Program All insurance policies this Lease requires shall be issued by
carriers that! (a) have'a] 'ltcyholders ratmg of “A-, VIIT" or better, based on the latest rafing publication
of Property and Casualty LM
be publishéd);
a "blanket"or: -
specify the am _nt(s) of the total, insurance allocated to the Premises, which amount(s) shall equal or
exceed the amourit(s) required. by this Lease and shall not be reduced for claims made for other
properties; and (ii) such pol]cy otherw;se complies with this Lease.

123 Policy Regunrements and Endorsements. Al insurance policies this Lease reguires shall
contain (by endorsement or otherwise) the following provisions:

1231 Contractor insurance. Lessee shall either: (a} include all contractors as insureds under
all insurance set forth above, or (b) cause each contractor employed by Lessee to purchase and maintain
insurance of the types specified above. When requested by the Lessor, Lessee shall fumish copies of
certificates of insurance evidensing coverage for each contractor.

12.3.2 Insureds. [nsurance policies shall identify Lessor as an "additional insured” using iSO
form CG 20 10 (or equivalent), and during any construction activity the 1 CD 20 37 will also be required.
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Properly insurance policies shall name Lessor and Lessee as loss payees as their respective interests
may appear, and each mortgagee this Lease allows under a standard noncontributing morigagee clause.
Notwithstanding anything to the contrary, all Property Insurance Proceeds shall be paid and applied as
this Lease provides. On all insurance policies where Lessor is named as an additional insured, Lessor
shall be an additional insured to the full limits of coverage purchased by Lessee even if those limits are in
excess of those required under this Lease,

12.3.3 Primary Coverage. All policies shall be written as primary policies not contributing to or in
excess of any coverage that Lessor may carry, ahd Lessee’s insurers will not seek contribution from other
insurance available to Lessor. S

12.3.4 Contractual Liabilty. Liability Insurance policies . sht l] -contain contractual Hability
coverage, for Lessee's indemnity obligations under this Lease, .167the" extent covered by eustamary
contractual liability insurance coverage. Lessee’s failure to obtain such contractual Ilablltty coverage shall
not relieve Lessee from any indemnity obligation under this Lease ,

1235 Severability of Interest. Liability Insurance pohm% shall contain a cause clarifying that,
except with respect to coverage limits, the insurance’s) ’_lles separately to each lnsured and that the
policy covers claims or suits by one lnsured against other' 0, the extent oustomanly covered by liability
insurance policies. T

12.3.6 Nofice fo Lessor. All policies required hereunder sh' | be written to provide not less than
sixty (60) days prior Notice of cancelfation or® mat jal change to Lessor

124 Waiver of Cerfain Claims. NotWIthstand o[ e
Lessee and Lessor each waive any right of recovery against: ther garty and against any other party
maintaining a policy of property insurance with respecf to this'l:&aée or the Premises, for any loss or
damage sustained by Lessegel essor, as the case’may be, that is covered by any pohcy of praperty
insurance maintained (or reqwredt be maintained under this Lease) with respect to the Premises, or the
contents of the same or any operaﬁon_ i the Premises; whether or not such loss Is caused by the fault or
negligence of Lessof or: its agents;directors, employees or officers, or is caused by the fault or
negligence of Lessee or its agente d:rectors employees or officers.

'yth:ng to the ¢ ntrary contained In this Lease,

125 Waiver of. Subroqatlon he Lessee wﬁ! requwe all insurance policies in any way related to the
Lease and;secured and malntalned by the Lessee to include clauses stating each uncderwriter will waive
all right; of recovery, under on'or otherwise, against the Lessor and all tiers of contractors or

] : ““'The Lessee will require of contractors and consultants, by
: ‘similar waivers. If Lessee’s policy of insurance relating fo this Lease or
to the Premlses does not permttithe foregoing waiver of if the coverage under such policy would be
invalidated as & resuit of such waiver, Lessee shall obtain from the insurer under such policy a waiver of
all right of recovery. by way of subrogatlon against Lessor in connestion with any claim, Ioss or damage
covered by such pollcy

12.6 Evidence of lnsurance.

12.6.1 Upen execution of the Lease by Lessee, Lessee shall fumish Lessor with current
certificate(s) of insurance, executed by a duly authorized representative of each insurer, certifying that at
least the minimum coverages required herein are in effect and specifying that the liability coverages are
written on an oceurrence form and that the coverages will not be cancelled, non-renewed or materially
changed by endorsement or through issuance of other policy(ies) of insurance without 60 days advance
written niotice to Lessor.
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12.6.2 FPrior to commencing work at the Premises, Lessee shall fumish Lessor with a
certificate{s) of insurance, executed by a duly authorized representative of each insurer, showing
compliance with the insurance required under Section 12.1.7 above.

12.6.3 Upon final acceptance of the Construction, and prior to the use or occupancy of any
improvements, Lessee shall furnish Lessor with a certificate of insurance, executed by a duly authorized
representative of each insurer, showing compliance with the insurance required under Section 12.1.8
above.

12.6.4 Lessee shall provide certified copies of all insurance pol;cres requnred above within 10
days of the Lessor's writen request for said copies.

12.65 Failure of the |essor to demand such certificate of ;ither itk
these insurance requirements or failure of Lessor o identify a deficiency fr
shall not be construed as a waiver of Lessee’s obligations to malntam such ins!

ce of full comptiance with
idence that is provided

12.6.6 The acceptance of delivery by the Lessor of any certificate of !nsurance ewdenolng the
required coverages and limits does not constitute approvaf or agreement by the Lessor that the insurance
requirements have been met or that the insurance policies _hown ln the certificates of | msurance are in
compliance with the requirements of this Lease, R

12.7 Deductibles, Retentions and Co:lnsurance. Lessee |s solely responsible for any loss or
portion of loss not covered by the snsuranq > _quzred herein by:feason of the application of any
deductible, seif-insured retention or co- msurance pro smn of the respectlve policy(ies), or due to policy
fimits or exclusions. : v : .

12.8  FEailure to Maintain Insurance

12.8.1 Failure to: maintam” the required insurance may result in a Default of this Lease at
Lessors option. If the:Lessor is damaged by the failure of the Lessee to maintain insurance as required
in this paragraph, then the: Lessae sha!i bear all reasonable costs properly atiributable to that failure,

12.8.2 Lessor shall have the r;ght but not the obligation, to prohibit Lessee or any of is
contractors frém entering. the Premlses until Lessee has provided certificates or other evidence that
insurance: has been placéd in complete compirance with these requirements and such cerlificaies have
been apprcved by the Lessor CoL

12; B 3 Ifthe Lessee faiis to maintain the insurance as set forth herein, the Lessor shall have the
right, but not the gbligation, to purchase said insurance at Lessee's expense, In no event shat the Lessor
be liable for payment of premiums due under any policy issued to the Lessee by reason of the Lessor
being added as an msured' as required herein,

12.8 Additional Insurance. Lessor reserves the right to require additionat kinds or amounts of
insurance, as may be mutlally agreed from time to time. Lessee shall periadically, but not less frequently
than once every three (3) years, reevaluate the scope of risks covered and the fimits of its instrance and,
if commercially reasonable, increase such coverage or [imits in order to provide coverage for Lessee’s
and Lessor's protection for risks and limits that a prudent business person would provide for property
being put to uses similar to those of the Premises.

1210 No Representation. Lessor makes no representation that the limits of liability required to be

carried by Lessee pursuant to this Article 12 are adequate 1o protect Lessee. If Lessee believes that any
of such insurance coverage is inadeguate, Lessee shall obtain such additional insurance coverage as
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Lessee deems adequate, at Lessee’s sole expense, No approval by Lessar of any insurer, or the terms
or conditions of any pollcy, or any coverage or amount of insurance, or any deductible amount shall be
construed as a representation by Lessor of the solvency of the insurer or the sufficiency of any policy or
any coverage or amount of insurance or deductible, or fo limit Lesses's contractual obligations and
liabilities, and Lessee assumes full risk and responsibility for any inadequacy of insurance coverage or
any failure of insurars.

ARTICLE 13:
LOSSES AND LOSS PROCEEDS

131 Notice. If either party becomes aware of any Casual,ty-:'-rf-} any actual, threatened, or
contemplated Condemnation, then such party shall promptly Notify tﬁé’ otheér;

13.2  Effect of Casualty. If any Casualty occurs, then: (a). no Rent shall abate_ (1) this Lease shall not
terminate or be impaired; and (¢) Lessee shall Restore with-reasoriable promptness’| egardiess of cost or
the amount of Property Insurance Proceeds (Lessee shall make up.any defl iciency in-Rroperty Insurance
Proceeds with its own funds). If, however, the Casualty’is.a Substantial Casualty, then: Lessee may, by
Notice fo Lessor, given within thirty (30) days after the Casualty ocgurs, terminate this: Liease effective
thirty (30) days after such Notice, In the event that Lessee elects fo termlnate the Lease pursuant to this
Section 13,2, the Property Insurance Proceeds shall be disbursec ‘l,n the following order of priority (2) first,
to Lessee (subject o the rights of any Leasehold Mortgagees) up 1o the Market Value of the Leasehold
Estate as of the date of the Casualty, and® (b) then, to the extent;"if.any, of any remaining Property
Insurance Proceeds, to Lessee (subject to ‘the™ nghts of any Leasgtiold Mortgagees) and Lessor,
respectively, in the proporiion that the duration, of ‘the: m rematmng at the date of the Substantial
Casualty (determined as if the Term were to contmue untilthe- Scheduled Expiration Date) bears to the
duration of the full Term. For purposes of furthier clarlf cation; al'd proportion io Lessee shall be a
maximum of one—thn‘teenth based upon a 65-yeartem1 .

133 Adjustment of: Clalms, Use-of Property insurance Proceeds. Unless Lessee has validly
elected a Casualty Térriination, Lessee shall have the:sole right and authority to adjust any insurance
claim, subject to rights of any Leaseho!d Mortgagee. ~ The Preoperly Insurance Proceeds shall be
dlsburSed (a) in.the case of an. Ammaterial Loss; 40 Lessee, to be held in trust te be applied first for
Restoration; and ( the case of any other Casiiaity, to Depository or the first-position lienholder, if
required by such liehholder, to be:released in installments for Restoration. To obtain each such
dlsbursement Lessee shail dBllVEI‘ to Deposﬁory or the first-pasition lienholder, if required by such

llenholder

13.3. 1 -Architect’s Cemf cate A certificate of Lessee's lisensed architect, conflrming that in such
architect’s professional judgmenti (a) the sum then being requested is then properly due and payable to
contractors, subcontragiors, or gther Persons for Restoration; (b) Restoration is proceeding in substantial
compliance with the’ apphcable plans and specifications and otherwise satisfactorily; (c) the sum being
requested does not exceed the amount then due and payable; (d) except in the case of the final
disbursement of Restoration Funds, the remaining Restoration Funds after disbursement are reasonably
anticipated to suffice to pay for the remaining Restoration yet 1o be performed; and (e} in the case of the
final disbursement of Restoration Funds, Lessee has substantially completed Restaration and obtained a
temporary certificate of accupancy for the Restoration to the extent required by Law, and delivered (or
simultaneously delivers in exchange for payment) final lien waivers from &ll Perscns otherwise entitled to
claim a Prohibited Lien because of the Restoration;

13.3.2 Lien Waivers. Progress lien waivers for Restoration completed and paid for through the
date of the preceding disbursement; and
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13.3.3 Other. Such other documents, deliveries, ceriificates and information as Depository
reasonably requires.

13.4 Substantial Condemnation, If a Substantial Condemnation occurs, then this Lease (except as it
relates to allocation of the Condemnation Award) shall terminate on the Condemnation Effective Date,
Rent shall be apportioned accordingly. The Condemnation Award shall be paid in the following order of
priority: (a) first, Lessee (subject o the rights of any Leasehald Morigagees) shall receive such portion of
the Condemnation Award up to the Markef Value of the Leasehold Estate condemned at the
Condemnation Efiective Date, (b)second, Lessor shall receive such .portion of the remaining
Condemnation Award up to the Market Value of the Fes Estate condemned at the Condeinnation
Efiective Date, and (c) third, to the extent of any remaining Condemnati ":‘Award ‘Lessee {subject to the
rights of any Leasehold Mortgagees) shall recelve the remaining bafanc'e'o he Condemnation Award.

135 Insubstantial Condemnation. If an Insubstantia :Condem fion occurs, then any
Condemnation Award shail be paid to Depository to be app!red first for Restoration in the same manner
as Property Insurance Proceeds. Whether o not the Condefination Award is adequate Lessee shall, at
its expense, Restore in the same manner as Restoratron upon Casualty. Any Condemnation Award
remaining after Restoration shall be distributed in the same manner as if it arose frorn @ ‘Substantial
Condemnation that affected only the part of the Premiises taken o :

138 Temporary Condemnation. A Temporary Condemnatlon shall not terminate this Lease or
excuse Lessee from full performance of its covenants or any other _obligations hereunder capable of
performance by Lessee during the period of stigh _Temporary Condemnation but in such case Lessee
shall receive any Condemnation Award for thi emporary Condemnatwn (to the extent applicable to
periods within the Term). o . .

13.7 [mmaterial Loss. [f an Immaterial Loss occurs then Lessee shall receive any Condemnation
Award in trust to be applied. first ’:_o Restoration. Lessee shall Restore in accordance with this Lease,
After Restoration, Lessor shall receive any remaining: Condemnatlon Award.

13.8 Surrender. If th:s Lease is termlnated asa resuit of a Condemnation, Lessee shall surrender the
Premises in accordance wnth the app!rcable surrender. provisions of Article 23 and Lessar and Lesses
shall thereaﬁer be reheved of any f further oblzgatlon under this Lease.

L. ARTICGLE 14:
LESSOR’S RESERVED RIGHTS

14.1 nsgectlons Subject te notlce reqmrements that are specifically provided herein, Lessor and its
agents, represéntatives, and demgnees may enter the Premises in cases of emergency, of upon
reasonable Notlce dur_lng regular busnness hours, to: (a) ascertain whether Lessee is complying \mth thus
{b) cure |_essee’s Defaults :n ‘accordance with thls Lease; (c) inspect the Premises and any Construction;
(d) perform such fests, ‘borings, and other analyses as Lessor determines may be necessary or
appropriate relating to (non)cumpllance with any Law or possible Hazardous Substances Discharge; or
(e) post notices of non-respeonsibility in accordance with the Lease; or {f) as reasonably required in
connection with any sale, re-entitlements, or for other reasonable purposes determined by Lessor. In
entering the Premises, Lessor and its designess shall not unreasonably Inferfere with operations on the
Premises and shall comply with Lessee’s reasonable instructions.

142 Other Entries by Lessor. In addition to Lessoar's rights under Section 14.1, Lessor may enter
ihe Premises at any time (a) fo take possession due to any breach of this Lease in the manner provided
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herein; and {b) to perform any covenants of Lessee that Lessee fails to perform (subject to any applicable
notice and cure periods and the rights of the Leasehold Mortgagee). Lessor may make any such entries
hereunder without abaternent of Rent, and may take such reasonable steps as required to accomplish the
stated purposes. In an emergency, Lessor shall have the right to use ary means that Lessor reasonably
deems proper to open the doors to the Improvements.  Any entry into the Premises by Lessor in the
manner hereinbefore described shall not be deemed to be a forcible or unlawful entry into, or a detainer
of, the Premises, or an actual or constructive eviction of Lessee from any portion of the Premises. No
provision of this Lease shall be construed as obligating Lessor to perform any repairs, alterations or
improvements except as otherwise expressly agreed to be performed by Lessor herein.

1423  Water, Oil, Gas and Mineral Rights. Subject to applicable Laws, Lessor reserves to iiself the
sole and exclusive right to all water, oil, gas, or other hydrocarbon .or mineral substances and
accompanying fiuids, including all gecthermal resources, from the Land ut:Lessor shall not undertake

any extraction of such resources during the Term,

144 Easements.

14.4.1 Lessor's Right te Grant Licenses, Permits, ‘E'ncroachments and Easement .Lessor shall

have the right, without payment to or charge from Lesseg’: fo resefve to itself and to grant licenses,
permits, encroachments or easements (collectively, “Eas ents") to any Person or Government on,
over, under, across and through the Premises, to the extent suich Fasements are deemed by Lessor to be
necessary or convenient for the construction, installation, operatiof;-fnaintenance, repair and replacement

f (a) improvements, (b) underground or’:ov read  lines and“'dther transmission facilites and
appurtenances for electricity, gas, telephone‘-,’ ate -Sewage, drainage nd-any other service or utility,
{c) rights of way, curbs, pavements and other: roadw y'rlmprovemente “and (d) landscaping, whether
serving the Premises or other properties of Leseor or an ‘ether: P orGovarnment.

14.42 Limitations of:L'éssor's Rights. Notwﬁhstandmg anything contained in above, Lessor
may only grant or relocate-Easements if taking such-action will not have a material adverse effect on the
design or use of Improvements planned for or existing on the Premises. Further, Lessor shall (or shall
cause ihe grantee of ‘Such: Easements; ;to): (a) be respon51bte for payment of all costs in connection with
the granting of such Easements and: e, construction;” installation and restoration work in connection
therewith; (b} carry out and coordinafe such work with Lessee so as to minimize disruption with Lessee’s
use of the Prem[ses and (c) follewmg any work: relating to any Easement, restore the Premises to
substantially the same ¢t n as &xis 2d pnur to such work.

145 Develogment Lessge -agrees that it will reasonably cooperate with Lessor in the event Lessor
desires to develop roads, sidewalks or otfer public improvements owned by Lessor in the vicinity of the
Premises; prowded that such cooperatton has no material adverse effect on the Premises or Lessee’s
use of the Premlses and such ‘cooperation is at no cost to Lessee (unless otherwise approved by

Lessee).

14.6 No Light or Air: Easement. Any diminution or shulting off of light or air by any structure now
existing or hereafter erected by or on behalf of Lessor or Lessor's Affiliate on lands adjacent to the
Premiges shall in no way affect this Lease, shall not constitute a constructive eviction or grounds for
reduction or abatement of Rent, or otherwise impose any liability on Lessor.

14,7 General. In addition to Lessor's right, title and interest as the fee owner in the Land, Lessor also
shall have such rights as it may have as grantee, benefitted party or other party other than the fee owner
of the Land under any grants of easement, covenanis, restrictions, Land Court orders, and other recorded
instruments or maps encumbering or affecting the Land (for example and not by way of limitation, rights
of Lessor as grantee under sewer or drainage easements on, through or tinder the Land).
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ARTICLE 15:
LESSOR’'S TRANSFERS

151  Transfer of Lessor's Interest. Lessee acknowledges that Lessor has the right fo Transfer the
Fee Estate in accordance with Section 15.3. Lessee agrees that in the event of any such Transfer,
(a) Lessee shall look solely to such transferee for the performance of Lessor's obligations under this
Lease afier the date of Transfer, and such transferee shall be deemed to have fully assumed and be
liable for all abligations of this Lease to be performed by Lessor after the date of Transfer; and (b) Lessee
shall attorn to such transferee. Lessee hereby agrees fo cooperate, at no cost to Lessee with Lessorin -
connection with any Transfer. Following any such Transfer, Lessor shall dehver io Lessee a copy of the
instrument evidencing the transferee’s assumption of lizbilities and obh i6ns of Léssor under the Lease.

15.2 Release of Lessor. Upon any Transfer of the entire Fee, Estat tompliance with this Lease,
the grantor automatically shall be freed and relieved from all Hability _ciudmg liability previously
accrued) for performance of any covenants or ob!tgattons to be ‘performed by Lessor after the Transfer,
provided that such successor Lessor assumes in writing Lessors present and future cbligations under
this Lease. This Lease shall bind Lessor only while L.éssor owns the Fee Estate; .cept as to any
liabilities and obiigations accrued before the date of Transfer of the Fee Estate R

15.3 No Right of First Refusal/No Option to Purchase - lf Lessor deslres to Transfer the Fee Estate
during the Term, it shall do so In S0 In ful compliance with all Laws governlng the County's sale of real property
including, if apphcabte an RFP or other public bidding process. If-am.RFP or other public bidding process
is utilized or required, Lessor shall gwe Lessee ‘written notice of Lesstr's jintent to Transfer the Fee Estate
at least thirty (30) days prior to |ssu1ng such RF “gommencing suc ;pl._:b!rc bidding process. Lessee
understands and agrees that nothing in this Lease grants Lessee an optmn or right of first refusal to
purchase the Fee Estate from Lessor, ,

ARTICLE 16:
REG ULATORY PROVISIONS

16.1 Compliance Wlth CDBG Regunremenﬂ: Lessee shall comply with all CDBG program
reqmrements appllcable to LesSeels Use of-anid:the. activities on the Premises, including the regulations
‘related administfative requirements and authontatrve guidance, as the
>-hereafter. ‘_be amended. [t is understood that citations herein to the Code of
Federal. Regulatlons shall 1nclu e any afmendments thereto, and any recodified or successor regulations.

- 16.1.1 CDBG Use anhd Affordability Restrictions. Lessee shall comply with GDBG
use and aﬁord‘ bility restrictions: -applicable to Lessee’s use of and the activities on the Premises. The
use of, and activ upon, the Premises shall at all times meet the criteria for an eligible activity and
comply with a natio I-objectwe pursuant o CDBG requirements. For purposes of the Project authorized
by this Lease, the ellglble activities are (i) rehabilitation under 24 CFR §570.202, (i) special economic
development actlwtres under 24 CFR §570.203; and (jii) public facilities and lmprovements under 24 CFR
§570.201(c), and the national objectives are: (|) to benefit low- and moderate-income persons — area
benefit activities, under 24 CFR §570.208(a)(1), and (i) housing under 24 CFR §570. 208(2)(3).

16.1.2 Prohibited Activities. Neither the Premises nor the Improvements shall be
used for the general conduct of government or for political activities except as authorized by 24 CFR

§570.207.
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16.1.3 Inspections and Monitoring. During normal business hours, all of Lessee's
records relating to the Premises and the Project shall be made available for examination by the Gounty,
HUD, and the Comptroller General of the United States and/for their representatives.

16.1.4 Program Income. Lessee shall comply with CDBG program income
requirements applicable to the Premises and the Project, including, but not limited lo, those set forth at 24
CFR §570.500. Lesses shail report all program income applicable to the Fremises and the Project to the
County, and shall pay all program income that it receives from the Premises or the Project to the County
within thirty (30) days following the calendar quarter in which the program income is received.

16.1.5 . Use Restriction Period. The obligations of Lessee set forth in this Atticle 16
shall remain in effect from the date of initial occupancy of the Project Lin years thereafter (the "Use
Restriction Period”). The Use Restriction Period shall be extendéd fo any period of time that the
County, with the concurrence of HUD, or HUD determines that ihé Lesses'has not complied with the
termns of this Article 16. The length of the extension shall correspond o the time:p
Lessee was found to be noncomipliant with the terms of thls Lease :

16.1.6 Recordkeeping. L essee shal[ malntam all records appltcab]e tc Lessee S Use
of and the activities on the Premises and requiréd to-be._maintained pursuant to CDBG program
requirements, including, to the extent applicable, 24 CFR §570_5 and the following:

(a) Records demongtrating the activities undertaken on the Premises meet one of the
National Objectives of the CE)BG Program; '

{b) Records required to deterrnlne’the e!iglbrlrty of actrvrt:es"' :ncludrng, but not limited to,
documentation of household | income ehglbll ,

(c) Records reqwr'ed to document the 1mproveme' and use of the Premises;

{d) Records dccumentlng ccmphance W|th the fair housing and equal apportunity
components of ’the .CDBG program;’

' :(e) Fmanc;al records reg rred under 24 CFR §570.202 and other apphcable law; and

M Othe ecords nec_ Ssary to document compliance with Subpart K of 24 CFR Part 570

16.1.7 Record Retentlon Lessee shall maintain all records applicable fo Lessee's
use of and the .activities on the Premises required fo be maintained pursuant to CDBG program
requirements, for: the tlme pencds prescribed by such requirements.

16.1. 8 Reporting Reguirements. Lessee shall comply with all CDBG program
reporting requirements appltcable to Lessee's use of and the activities on the Premises, and shall provide
any such reports reasonably required by the County in furtherance of the Ccuntys compliance with
CDBG program requirements.

16.1.9 Environmental Requirements. Lessee shall comply with all environmental
laws, regulations, and review requirements, as may be applicable to Lessee’s use of and activities on the
Premises pursuant to CDBG program reguirements.

16.1.10 Relocation Reguirements. Lessee shall comply with the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, as amended, and implementing

36



Halewai'olu Senior Residences
Lease

regulations at 49 CFR Part 24 and 24 CFR 8§570.606. The Lessee shall provide the required relocation
assistance to eligible persons in accordance with applicable law.

16.1.11 indemnity. Lessee agrees to defend, indemnify, and hold harmiess Lessor
from any demands, claims, fines, penallies, lawsuits, orders, or other enforcement or administrative
actions alleging noncompliance with CDBG requirements, including any demands for repayment of CDBG
funds used to acquire the Premises, arising from the acts or omissions of Lessee, its employees, officers,
directors, agents, contractors, subcontractors or representatives, or from the use of or activities upon the
Premises during the Term; prowded however, that Lessee shall not be regponsible for any demands,
claims, fines, penalties, IaWSUIts orders, or other eniocrcement or admlmstratlve actions alleglng
noncompltance with CDBG requirements, where the alleged noncomplia fice; (i) is within the exclusive
control of Lessor and/or its employees; or (i) does not relate to the Prer'ri es of the Project,

16.1.12 Cooperation. Lessor agrees io reasonably cooperate with Lessee in order
that Lessee may comply with the requirements in this Article 16;: ‘which cooperatiof shall include, but shall
not be fimited to, (i) forwarding copies of all notices and/or: correspondenoe the City.receives from HUD
which directly affect or may affect the Premises or the Pro_]ect (ii) cooperating with the Lessee and HUD
for the submission of any reports, records, notices or submittals which are requmad to ‘be delivered to
HUD with respect ta the Premises or the Project in adcordarice wﬂh thls Artlc!e 16 andlor appllcable law.

16.1.13 Lead-Based Paint {24 CFR §570 608} ' Lessee agrees that the Project shall
be subject to HUD Lead-Based Paint Regulations at 24 CFR § 570. 608 and 24 CFR Part 35, Subpart B.
Such regulations pertain to all CDBG-assisted:housing and require that all owners, prospeotlve owners,
and tenants of properties constructed prior to1978: roperly notifi ediihiat stich properties may lno!ude
lead-based paint. Such notification shall point; ot the: ards of lead-based paint and explain the
symptoms, treatment and precautions that should-be takeri'w n.dealing with fead-based paint poisoning
and the advisability and availability of blood lead:tevel’ screen:ng f&f children under seven. The notice
should also point out that if:lead:based paint is found on the Premises, abatement measures may be
undertaken. The regulatrons furthér Zquire that, dependlng on the amount of Federal funds applied tc a
property, paint testing, nsk assessrnent treatment and!or abatement may be conducted. Lessee further

as that term is deﬁned in the “Toxic Substances Controi Act {TSCA), section 401 or in a "child- ocoupred
facility”, as that term is defingd- i EPA regulatlons :mplementlng said Act, shall be carrfed out in strict
compliance with those G lementmg reguiattons ‘Which are set forth in 40 CFR Part 745, beginning 40
CFR §745. 80. These “regulations reqwre among other things, the use of certified renovators dust
samplmg fechnicians, and renovatlon fir Irms:. . -

national orlgsn sex sexual ortentatron d:sablllty or handlcap, age, mantallfaml[lal status with regard to
public assistance: Lessee will- “take affirmative action 0 ensure that the Project is free from such
discrimination. Notwathstanding the foregoing, the age restrictions for Qualified Tenants shall not be
deemed a violation of this Sectlon 16.1.14.

ARTICLE 17:
LESSEE'S TRANSFERS

171 Lessee's Transfer Right Except as provided in Article 18 and Aiticle 19, Lessee shall not
Transfer this Lease or the Leasehold Estate, whether or not to an Affiliate, without the prior written
consent of Lessor, which consent shall not be unreasonably withheld, conditioned, or delayed., Lessee
agrees, however, that it shall be conclusively presumed ic be reasonable for Lessor to withhold its
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consent unless the foliowing have ccourred: (A) Lessor's receipt of reasonably satisfactory evidence that:
(a) Lessee is not in Default under this Lease or, if Lessee is in Default, that the transferee undertakes to
cure any such Default fo the reasonable satisfaction of Lessor; {b)the continued operation of the
Premises after the Transfer shall comply with the provisions of this Lease; (¢) the transferee has the
financial capability and resources to operate and maintain the Premises as required by this Lease;
(d) either (i) the transferee or its property manager has the experience, reputation, managerial and
operational skills to operate and maintain the Premises, (i) the transferee agrees to retain a property
manager with the skills, experience and record described in clause (i) above, effective as of the date of
the Transfer, or {jii) the transferor Lessee or its property manager will continye to manage the Premises,

or another property management company reasonably acceptable to Less, Fwill, _manage the Premises,

for at least one year following the Transfer; (e) the transferee is not deliiguent in‘any tax payments and
does not have pending against it any charges of, and does not have.&:fgcord of, material building code
violations or complaints concerning the maintenance, upkeep, _operatr'o_ nd regulatory agreement
compliance of any of its projects as identified by any applicable local, state or federal regulatory agencies;
and (f) the transferee is not in arrears or noncompliance with any obngatlons to the.Government and is in
goad standing with respect to other Government agreemerits; (B)-the execution-by. the transferee and
delivery to Lessor of an assignment document specifically stating that the Transfer i$ made subject to all
terms, covenants and conditions of this Lease, and all'such terms; covenants, and éoriditions in such
documents shall be specifically assumed and agreed*id: by the tfansferee, along wr[h such cther
documents reasonably requested by Lessor in connection withi:the .Ti rarsfer; and (B) receipt by Lessor of
all fees andfor expenses then currently due and payable to 'L.es or by Lessee in connection with this
Lease. It is hereby expressly stipulated and agreed that any Trapsfer in violation of this Section 17.1
shall be null, void and without effect, shall catise.a reversion of titie to: Lessee, and shall be ineffective to
relieve Lessee of its obligations under this Leéase:: ht of Lessor to any Transfer of this
Lease or the Leasehold Estate shall constitute ‘gonclus| _ & Transfer is not in violation of
this Section 17.1. Upon any Transfer by Lessée that comp' with this |Lease, Lessee shall be fully
released from its obligations hereunder to the extent such obhgatr" is' have been fully assumed in writing
by the transferee except for.,.. (x):any.obligation to hold” ‘and apply Restoratrorz Funds held by Lessee &t the
date of the Transfer (unless ‘frarish rred to the transferee % (¥) any unperformed obligations that arose or
accrued prior to such Transfer and all'Legal Costs of any proceedlng relating thereto commenced before
such Transfer for which the: transferor:is liable hereunder. (unless specifically assumed in writing by the
transferee); and (z) any mdemnrty obligation under this T éase {untess specifically assumed in writing by
the transferee) Lessee shall'pay. alt transfer: nd other taxes, if any, payable on account of any Transfer

sF f L

discretion to' ,_;ny consent to any s'uch parhal Transfer.

17.3 Notice of Transfer If Lessee desires Lessor's consent to any Transfer, Lessee shall Notify
Lessor in writing, whrch noticé shall include (a) the proposed effective date of the Transfer; (b) the
material ferms of the proposed Transfer; (¢) a copy of the signed purchase and sale agreement or other
agreement between Lessée and the proposed transferee; {d) current financial statemerts of the proposed
transferee cettified, compiled or reviewed by an 1ndependent certified public accountant for the fiscal year
most recently ended, and business credit, personal references and business history of the proposed
transferee; and (&) such other reasonable information in connection with the proposed Transfer as Lessor
shall reasonably request.

17.4 Expenses. Within ten (10} days following demand, Lessee shalt reimburse Lessor for Lessor's
reasonable costs (including attorneys' fees) incurred in reviewing and approving or disapproving, or
otherwise consulting with respect to, any Transfer.
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ARTICLE 18:
SUBLEASES

18,1 Residential Tenants.

18.1.1 Residential Spaces. The Lessee acknowledges and agrees that the Premises are to be
held, developed, managed and operated as a "housing project” within the meaning of Section 8-10.20 of
the Revised Ordinances of Honolulu (ROH), in accordance with and subject to the provisions of the
Development Agreement and this Lease regarding Residential Rental Unlts for Qualified Tenants at

Affordable Rents and appurtenant facilities.

18.1.2 Representations, Warranties. and Covenants. The Lesse Jfurther represents, warrants

and covenants as follows:

(@)

(b)

Each residential unit shall be a Dwelling Unlt as de’r‘ ned ln-RGH §8-10.20(a). They
will be and remain similarly constructed;-and ezch residential (it will contain facilities
for living, sleeping, eatlng, cooking ' afid sanitation for a single: person or a family
which will be and remain an mdependent Iwmg unit complete, sepafate- and distinct
from other residential units and will ifiglude and-will continue to incliide a sleeping
area, at least one bathroom, and a srng!e kitchien (és defined in ROH § 8-10. 20(a))
equnpped with a cooking range, oven, range hood, water heater, refrigerator, and
sink. The Premises shall not be used as &’ hote! motel, dormitory, fratemity or
surority house, rooming ‘ht se, hospital, nursing: home sanltarlum or rest home, or

in any manner in contraven oF of k| lecabIe law.

The residential units shall at all tr mply with aII Federal and State Affordable
Housing Requirements appllcable i ta,: lncludlng requirements established by
such programs. affecting both income limitations: and allowable rent levels in respect
of such™residential units; prov:ded howevér that no Qualified Tenant in any
Resndent:al Rental Unit shall be réquired to make a payment toward rent in excess of
the lirriits establlshed by th:s Lease, for such Residential Rental Unit. In the event of g

ing Requirements, the latter shall control. Upon the expiration of any

" Federal and Stafe Afiordable:Housing Requirements, the requirements of this Lease

“gha “remain in’ place and shall control for the balance of the Term Nothing in this

-and re :urlng Tent and other subsidies that shall, s apphcab[e under any
program congerning such rent or other subsidies, subsidize or be in addition to the
Affordable Rénts spécified in this Lease.

For the Term subject o any applicable Federal and State Affordable Housing

Req:.urements all of the Residential Rental Units shall at all times be rented to and
occupied by Qualified Tenants at the Affordable Rents specified herein.

Lessge shall establish a system to determine preferences by lot in the event the
number of eligible applicants exceeds the number of Residential Rental Units
available. The Residential Rental Units shall otherwise be rented or held available
for rental, on a first-come first-served basis to members of the general public who are
Qualified Tenants, on & continuous basis, and may not be converted to owner-
occupied condominium units or other non-rental use. in renting Residential Renial
Units to Qualified Tenants, the Lesses will not otherwise give preference to any
particutar protected class or group except Lessee may grant preferences for the
foliowing:
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{1} Persons displaced by government action, provided that their tenant application is
submitted between () the date of the inifial displacement notice and (b) six (6)
months after the actual displacement action, supported by sufficient
documentation of such displacement;

{(2) For residential units designated as accessible for persons with mobility, visual,
hearing and/or mental impairment, households containing at least one person
with such impalrment will have first priority for those units. No spesial priority
shall be given among such applicants based upon the specific type(s) of
impairment of the household member; and,

{3) As may be required by any applicable Federa ‘and State Affordable Housing

Requirements and/or this Lease.

Lessee shall rent the units in accordangé: Wlth a rental ‘prf"ram approved by the
Lessor, which rental program may be ameéndéd in writing upon"mutual agreement of
Lessee and the Lessor from time 16 time, and which shall ‘he-: incorporated by
reference herein and binding upon Lessee. Such rentai program shall estabhsh

{1) Requirements and procedures for reviewing: appl:catlons evafuatmg applicants,
determining eligibility as a Qualified: Tenant selecting renters and renting to
Qualified Tenants. , .

{(2) A system for determlnmg preferences by lot m the event the number of Qualified
Tenants exceeds the number of Residential Rental Units avallable

(4). Aﬁordable Ren’t for each Reswientlal Rental Unit, based on unit type, household
: 51ze- and income level. :

Household Size
2 persons
3 persons

For the Term the Lessee shall abtain, complete and maintaln on file (i) at the time of

“Initial occupancy of any Readenha[ Rental Unit, (ii) upon the vacancy and re-
‘eooupancyof any Residential Rental Unit, and (iii) at least once annually, an income

certlfcatlon in a form approved by the Lessor, an example of which is attached
hereto” as Exhibit G, which shall be subject to independent investigation and
verification by the Lessor. The Lesses shall verify the information submitted by each
Qualified Tenant at the time of subrmission, including taking, for other than Section 8
of the Housing Act certificate or voucher holders, the following steps as part of the
verification process by the Lessee: {1) either {A) obtain a federal income tax return
for such Qualified Tenant for the most recent tax year; andfor {B) obtain a written
verification of employment from such Qualified Tenant's current employer; or (2) if
such Qualified Tenant is not employed and has ho tax reiurn, obtain other verification
of such Qualified Tehant’s source of income. The Lessee shall file with the Lessor a
certificate of continuing program compliance in a form approved by the Lessor, an
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example of which is attached hereto as Exhibit D, on or before the first (1st) day of
each September during the Term seffing forth the required information for the
preceding catendar or fiscal year. The books and records of the Lessee pertaining to
the incomes of Qualified Tenants must be open to inspection by any atthorized
representative of the Lessor, During any period that any Federal and State
Affordable Housing Requirements are in effect, Lessee shall be deemed io have
satisfied the requirements of this subparagraph if Lessee obtains, completes and
maintains on file income certification and other forms that comply with the applicable
Federal and State Affordable Housing Requitements and that contain substantially
the same information, and certifications of compliance, with such Federal and State
Affordable Housing Reqwrements that establish ccmphance with the requirements
herein,

(g) All subleases shall be subordinate to this Leaé"e and il contain clauses, among
others, wherein each Qualified Tenant: (j); certlf les the accuracy of the statements
made regardmg household income and (jiy? dgrees that the famuy income and cther
eligibility requirements shall be deemed substantial and matéial’ obligations of the
tenancy of such fenant, that sucthuahﬁed Tenant will comply promptly with all
requests for information with respect i reto from ihe Lessee, and that “the failure to
provide accurate income informatiofi refusa! “1o ccmply with: ‘'a request for
information shall be deemed a violation of asubstantlal and material obligation of the
tenancy of such tenant.

{n) In connection with all suble ses of the Re5|dent|al Rental Units, tenants shall be
provided written disclosu 'pre‘emstlng uses in 'e.surrcundlng community,
including activities such as:;. .

(1) Cultural and religious ceremonles that may :be conducted during various hours,
lncludln late evemng hcurs that may mvclve loud music and chanting.

(2_)--;;‘_U§,e of i 1ncen§c;; fireworks and cther ceremonial products.

) Néé.[cﬁafull-sé&icc mortuary. o

18:13 Affordablé Rents. “Affordable Rent” means a monthly rent for a Residential Renta! Unit
which dces not exceed the:i aximuin;'-"' nt_established for persons with the annual incame level (as
adjusted fcr household size} hecessary to qualify for that Residential Rental Unit, which shall be based
Lpon gu;dehnes published by:ithe Hawaii Housing Finance and Developrment Corpcratlcn based on
income levels;and limits established by HUD, adjusted for household income, Unit and family size, and
utility allowances: - Affordable Rents shall be inclusive of tenant utility payments. Notwithstanding the
foregoing, with respect to Qualtf ed Tenants, if any, who are recipients of rent subsidies pursuant to
Section 8 of the Housing Act. (cr any rent subsidy or cther HUD, State, or County program), if the contract
rent for a Residential Rental Unit under such program is greater than the Affordable Rent, the rent for
such Residential Rental Umt may be such contract rent.

18.1.4 Non-discrimination. The Lessee shall comply with the provisions of any applicable
federal, State or local law prohibiting discrimination in housing on the basis of race, creed, color, sex,
familial status, marital status, religion, national origin, age (except as to age, as may be expressly
provided herein) or any other prohibited basis. The Lessee shall also comply with the provisions of any
applicable federal, State or local law prohibiting discrimination on the basis of race, creed, color, sex,
familial status, marital status, religion, national ongin, age, or any other prohibited basis, in connection
with the employment or application for employment of persons for the Construction, operation and

4



Halewal'olu Senior Residences
Lease

managemetit of the Préemises. The Lessee further agrees not to refuse to lease a Residential Rental Unit
offered for rent, or otherwise discriminate in the terms of tenancy, solely because any tenant or
prospective tenant is the halder of a certificate or a voucher under Section 8 of the Housing Act, or any
successor legislation.

18.1.56 Condition of the Premisgs. The Lessee agrees that throughout the Term, it shall {1)
maintain the Premises in good repair and condition in accordance with applicable County codes, and the
Uniferm Physical Condition Standards set forth in 24 CFR Part 5, Subpart G, as amended; (2) maintain
and operate the Premises to provide decent, safe and sanitary housing, including the provision of all
essential and appropriate services, mainfenance and utilities; and (3) comply*with the iead-based paint
reguiations set forth in 24 CFR Part 35, as amended. o

18.1.6 Covepants to Run with the Property -- Terminatiori- of Covenants. The Lessor and the
Lessee hereby covenant and agree that the covenants set forth hereifi’that govern the use and
occupancy of the Premises shall be and are covenants runnings with'the Land’ fof the Term and shall be
binding upon all subsequent Lessees of the Premises fofisuchTerm, and aré:fiot merely personal
covenants of the Lessor and the Lessee. The lLessee hereby agrees that any and. all requirements of
State Laws to be satisfied in order for the provisions of thls L.ease to constitute restrlctlons and covenants
running with the Land shall be deemed to be satisfied in:full; .and that any reqwrements of privileges of
estate are intended to be satisfied, or, in the alternate, that.an eqwtab|e servitude has been created fo
insure that these restrictions run W|th the Land. For the Term:gach and every contract, deed or other
instrument hereafter executed conveying the Premises or portion’; ereof shall expressly provide that
such conveyance is subject to this Lease; provided, however, thé: cpvenants contained herein shall
sUrvive and be effeciive regardiess of whether' "contract deed or other instrument hereafter executed
conveying the Premises or portion thereof prowdes that" such ccn\reyance is‘subject to this Lease.

18.1.7 Real Property and General Exmse Tax Exemptlone Lessee shall be responsible for
paying and discharging afl real propedy taxes for'the Premises!payable or aceruing during the Term.
Based on the recardation: of this Leage, Lessee may.file an appllcatlon or claim for exemption from the
assessment and payment of real property faxes, including any claim for exemption subject and pursuant
to ROH §8-10.20 and §8-10 21, relatnng to low-income rental housing, and the County agrees to process
such application in the ordmary course subject and pursuant to the requirements of §8-10.20 and §8-
10.21. Lessee understands that: Lessee must:file for such exemption annually and that the County shall
not be respons:ble orliable for Lessee s failure to timely file for such exemption on an annual basis.

Pursuantto Hawai'i Revise ”'_Statutes Se ion:-46-15.1, Section 201H-36, and Section 237-29, the County
may .certify-.for exemption from.general €xcise taxes any projects which meet the requ:rements of said
statutes. The County will work-With Lessée fo issue such certifications provided that the requirements
under said sta, tes and apphcable laws are met. Lessee understands that Lessee is responsible for
preparing and fi llng any exemption request and that the County shall not be responsible or liable for
Lessee’s failure to file-for such exemptions. Lessee further understands that such exemptions are subject
to all laws and rules apphcable thereto.

The exemptions from re’al property taxes and general excise taxes currently available are subject to
change by legislative or administrative action.

18.2 Commercial Tenants.

18.21 Commerciat Spaces. The Premises includes commercial space. Lessee may enter into
subleases with commercial tenants (“Commercial Tenants") goveming the occupancy of such
commercial speces (the “Commercial Subleases”), Lessor's consent shall not be required for any
Commercial Sublease, or to any Modification thereof, so long as Lessee complies fully with the
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requirements of the Lease and all applicable Laws in connection therewith. Each Commercial Sublease
shall be subject and subordinate to the Lease, and no Gommercial Sublease shall affect any obligations
of Lessee or rights of Lessor under the itease, all of which shall continue in full force and effect
notwithstanding any Commercial Sublease. Any Commercial Sublease shall expire no later than one day
before the Expiration Date. The fact that any Commercial Tenant causes any Default shall not refieve
Lessee of Lessee's obligation to cure it. Lessee shall take all steps reasonable and necessary to prevent
any such Default.

18.2.2 Community-Oriented Businesses. Commercial Tenants shall target and serve as
clientele and patrons, primarily perscns who reside and work in the surroundmg neighborhood. Rents
charged to Commercial Tenants shall be below market rates as determined by Lessee, with the intent of
fostering entrepreneurial start-ups and locally owned small busmess that prowde economic and
employment opportunities for residents and the community. :

18.2.3 Required Provisions. Each Commercial Sub!ease shall contar provisions in form and
substance substantially as set forth below in this Section 18:273, By executing its"Commercial Sublease,
each Commercial Tenant shall be deemed io have agreed to such provisians, which feflect the definitions
in the Lease. All such defined terms shall be modified” |n the Commermal Sublease ais appropnate to
reflect the definitions in the Commercial Sublease. ° 3

All terms, covenants, and provisions of this: 'S”l;i'blease and all rights,
remedies, and opttons of .Sublessee under hi§. Sublease are and
shall at all times remain fuI!y’ bject and subordinate in all respects
to the Lease. If the Lease and the:Leasehold Estate ermmate, then
this Sublease shall terminaté;. In tha ever e, only at the
option and request of Lessor (except:-as. Lessor has agreed
otherwise in wiiting), shall attorfy to Léssor anc ‘recognize Lessor as
Sublessee’s: . Lessor under ‘this Sublease Sublessee shall
execute and deli er, at any time’ and from time to time, upon the
: .i_.Lessor or any mortgagee, any instrument
ary:or appropnate to evidence such attornment. Sublessee
appoints eich of fhe -foregoing ast ‘Sublessee’s attorney-in-fact,
irrevocably, with full power. of . -substitution, to execute and deliver
.any. uch_lnstru"m int. This appomtment is coupled with an interest
1 ‘Sublessee waives any Law that may allow
this Sublease or surrender possession of
s if the Lease terminates.

the demised siibpremis

18.3 Recordkeegmg The'financial records of the Premises are to be maintained by the Lessee in
accordance wrth ‘recognized mdustry-accepted accounting principles consistently applied. In addition to
nation required to be collected, prepared, maintained, and reported pursuant to federal
and State laws and:,aregulat:ons and this Lease, the Lessee shall provide the following to Lessor at
Lessor's reasonable request

access to the books of account for the Premises;
records pertaining to the Residential Rental Units;
annual operating statements for the Project;
audited financial statements for the Project; and
annual operating budget for the Project.
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ARTICLE 19:
LEASEHOLD MORTGAGES

191 Leasehold Mortgage. Notwithstanding anything in this Lease to the contrary, Lessee shall have
the absolute and uncorditionat right, without Lessor's consent, to execute and deliver a Leasehold
Mortgage at any time and from time to time during the Term. The execution and delivery of a Leasehold
Mortgage shall not be deemed to constitute such an assignment or transfer of this Lease as would require
the holder or holders thereof, as such, to obtain Lessor's consent. Upon foreclosure thereof {or any bona
fide sale or assignment in fieu of foreclosure) the Leasehold Mortgagee rnay. without further consent of
Lessor sell and assign this Lease, provided that the purchaser or as&gnee ‘expressly assumes and
agrees fo perform all conditions and obligations of the Lease. Any assighee (other than the Leasehold
Moz’tgagee) who has acquired title to this Lease by way of foreclosure' [,;deed in lieu thereof may only
assign its rights under this Lease, other than by way of mortgage, .in oomp!lance with Article 17. Lessor
shall not be required to join in, or “subordinate the Fee Estate to:* any Leasehold Mortgage, but shall
execute and deliver such estoppel certificates and other certi’r' catlons as any Leasehald Mortgagee shall
reasonably require. :

18.2  Protection of Leasehold Mortgagee. In the gVént Lesses. subjects this Lea )
Mortgage, the provisions of this Article 19 shall apply with Spect to such Leasehold Mortgage

19.2.1 Concurrent Notices. Lessor shall, upon servmg ssee with any notice pursuant to the
provisions of this Lease, concurrently serve a copy of the notice upon.Leasehold Mortgagee.

18.2.2 Right to Cure. Leasehold Mor e:and each qu.uty. vestor shall have the right, but
not the obligation, at any time prior to termlnatlon of thig:Lease and withoiit payment of any penalty, to
pay all Rent due hereunder, to effect any insurance, tQ.pay taxes or assessmenis, to make any
repairs or improvements, to do any other act or th:ng requ:red of; &e under this Lease, and to do any
act or thing which may be necessary.and proper t&:b& done in tHg performance and observance of the
agreements, covenants and conditions to prevent termination of this Lease. Any of the foregoing done by
Leasehold Mortgagee or the Equity inhvestor, as appllcable shall be effective to prevent a termination of

Default shalt deelr which: pursuan foany prowsmn Bf this Lease, entitles or purportedly entitles Lessor to
terminate thIS Lease, Les_ r-shall hav_e n nght to termlnate this Lease unless (a ) Lessor shall have given

Leasehold Mortgagee fails to corhmence within sixty (80} days after the service upon the Leasehold
Mortgagee of such Written notice; the cure of such Default, and difigently pursue to completion the cure of

such Default; prowded‘ ovyever that in the Event of a Defaull under this Lease which consists of the
existence or nonpayment of a lien, such Default shall be deemed to be cured if, within such 60-day
period, the Leasehold Mortgagee shall have commenced foreclosure and shall thereafter diligently pursue
suich proceedings to completion, or shall have commenced and shall thereafter diligently pursue steps to
obtain title to the Leasehold Estate by means of an assignment in lieu of foreclosure. If any such Default
susceptible of being cured by the Leasehold Morigagee cannot be cured by the Leasehold Mortgagee
without the Leasehold Morigagee first obtaining possession of the Premises or title to the Leasehold
Estate or if the Default is not susceptible of being cured by the Leasehold Mortgagee, such Defauit shall
be deemed to be cured if: (A) within sixty (60} days after the receipt by the Leasehold Mortgagee of such
written notice, the Leasehold Mortgagee shall have commenced foreclosure and thereafter diligently
pursue such proceedlngs to completion, or (B) the Leasehold Mortgagee comimencas, within such 60-day
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pariod, and thereafter diligently pursues, steps to obtain title to the Leasehold Estate by means of an
assignment in lieu of foreclosure. During the course of any such proceedings, such Leasehold
Mortgagee shall pay or cause to be paid all Rent as and when the same becomes due and payable under
this Lease and shall perform all other obligations of the Lease.

18.2.4 Time Extensions. If the Leasehold Mortgagee is prohibited from commencing or
prosecuting foreclosure or other appropriate proceedings in the nature thereof by any process or
injunction issued by any court or by reason of any action by any court having jurisdiction over any
bankruptoy or insolvency proceeding involving Lessee, the times specified in Section 19.2.3 for
commencing or prosecuting foreclosure or other proceedings shall be extended for the period of the
prohibiticn, provided that the Leasehold Mortgagee shall have fully cured'any Monetary Default and shall
continue to pay Rent as and when the same become due, and shall Aperform all other obligations of the
Lease, B

19.25 New Lease Lessor agrees that, in the event:of: terrmnatlon of th:s Lease for any reason
(including, but not limited to, any Defaull by Lessee) Lessor if réquested by the” asehold Mortgagee,
will enter into a new lease of the Premises with the most senior Leasehold Mortgagee fequesting a new
lease, which new lease shall commence as of the date:; -of termination of this Lease and: ghall’run for the
remainder of the Term, at the Rent and upon the samie tei _s%:,covenants and conditions herein contained,
provided that: (a) such Leasehold Mortgagee shall make written request upon Lessor fér the new lease
within sixty (60) days after the date such Leasehold Mortgagée eives written notice from Lessor that
the Lease has been or will be terminated; (b) such Leasehold Mortgagee shall pay to Lessor at the time
of the execution and delivery of the new Iease any and all sums, mcludlng Rent, which would, at that time,
be due and unpaid pursuant to this Lease bl s-termination, ant addmon thereto aII reasonable
expenses, including reasonable attorneys' feeg, which::Lessor shall hai & incurred by reason of such
termination; (¢) such Leasehold Mortgagee shall’ _performand observe all covenants in this Lease to be
performed end observed by Lessee, and shall further remedy any qther conditions which Lessee under
the terminated lcase was obllgated to perform underits terms, to'the extent the same are reasonably
susceptible of being cured by the* L'easehold Morigagee; and (d) the lessee under the new lease shall
have the same right, title'and mterest in and to the Prémises as Lessee had under the terminated Lease
immediately prior to its termination. Notw:thstandlng the -foregoing, nothing herein contained shall require
any authorized Leasehold Mortgagee to. enter rnto a new lease pursuant to this Section 19.2.5, nor io
cure any Default of Lessee referred to above :

1926 MOdl Sns Requested by Leasehold Morigagee. If, in connection with Lessee's
ﬁnancmg'of its interest tinder this Ledse, a prospeetlve lender requests that additional or modified
protectrens be mcorporated ils ";":,thls Lease; Lessor shall review and reasonably approve such reguests
and timely: amend this Lease as.necessaty and appropriate; prowded however, that such additions or
modifications: requested are gefierally applicable and utilized in financings of leasehold estates similar to
the Leasehold Estate under thi ,.Lease and that such requests do not materially and adversely affect
Lessor's rights or matenally increase | essor's obligations.

' |m|ts Subject to the provisions of Section 19.2.5, in the event any third party or
Leasehold Mortigagee aoqurres the Leasehold Esiate upon foreclosure (whether Judicial or non4judicial in
nature) or by assignment in lieu of foreclosure, or acquires a leasehold estate in the Premises pursuant to
the terms of a new lease, such party, as the new lessee, shall be personally liable only for the obligations
of the Leseee under this Lease (or, If applicable, the new lease) arising during the period of time that such
party holds title to the Leasehold Estate created hereby (or, If applicable, the new lease).

ARTICLE 20:
EQUIPMENT LIENS
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201 Lessee’s Rights |If at any time or from time to time Lessee desires to enter info or grant any
Equipment Lien that otherwise complies with this Lease, and provided that no uncured Event of Default
exists, then upon Lessee’s request Lessor shall enter into such custornary documentation regarding the
Financed FF&E as Lessee reasonably requests, providing for matters such as: (a) waiver or
suberdination of any right to take possession of such Financed FF&E upon an Event of Default; (b) waiver
or subordination of any ofher right, tile, or interest in the Financed FF&E; and {c) agreements to enable
the holder of such Equipment Lien to repossess such Financed FF&E if such holder exercises remedies
under its Equipment Lien.

20.2 Required Provisions for Equipment Liens. i Lessee enters lnto any Equipment Lien, then
Lessee shall: (i) not file {or cause or permit to be filed) such Equ1pment Lien as a lien against the Fee

Estate or any part of the Fee Estate, but Lessee shall be permitted tofilé: or cause to be filed a fixture
filing attaching to Lessee's interest in the Premises relating to any: Flnance_ EF&E; and (i) cause to he
inserted in the documents for such Equipment Lien a provision to the followm' effect

Notwithstanding anything to the contrary herein, thls chattel mortgag
agreement, title retention agreement, or security agreement shall not create or be fi led as a lien
against the Fee Estate. : T

ARTICLE 21: 7.
QUIET ENJOYMENT

S0r_ covenants tha gssee shall and may peaceably
and qmetly have, hold, and enjoy the Premises’ for theiTerm, subject to the terms covenants, conditions,
provisions and agreements set forth in this Leaske, without" hindrance or- disturbance by or from Lessor or
anyone lawfully claiming by or, through Lessor, and free of any ¢ rcumbrance created or suffered by
Lessor, except Permitied Except:ons

So long as this Lease has not been termlnated

p ARTICLE 22:
E\!ENTS OF DEFAULT REMEDIES

221  Defi mtlon of “Event of 'D fault” An "Event of Default’ means the oscurrence of any one or
more of the following: 3

" 2241 Monetary D faull If a Monetary Default occurs and continues for ten (10) days after
Notice fromLessor, spectfytng;m- reasoriable detail the amount of money not paid and the nature and
caloulation of & 'h such payment-’

2212 Prohlblted Llens If Lessee fails to comply with any obhgatlon regarding Prohibited Liens
and does not begiri- to'rremedy such failure within fifteen (15) days after Notice from Lessor and,
thereafter, diligently pursue such remedy to completion.

221.3 Bankruptey or Insolvency. If Lessee ceases to do business as a going concern, ceases
fo pay its debts as they become due or admits in writing that it is unable to pay its debts as they become
duge, or becomes subject to any Bankruptoy Proceeding (except an involuntary Bankruptoy Proceeding
dlsmlssed within ninety (80) days after cornmencement), or a custodian or trustee is appointed to take
possession of, or an attachment, execution or other judicial seizure is made with respect to, substantially
all of Lessee’s assets or Lessee’s interest in this Lease (Lnless such appointment, attachment executicn,
or other seizure was involuntary and is contested with diligence and continuity and Vacated and
discharged within ninety (20) days).
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22.1.4 Nonmonetary Default. If any other Nonmonetary Default occurs and Lessee does not
cure it within thirty {30) days afier Notice from Lessor describing it in reasonable detail, or, in the cagse of a
Nonmonetary Default that cannot, with due diligence, be cured within thirty (30) days from such Notice, if
Lessee shall not (a) within thirty (30) days from Lessor's Notice advise Lessor of Lessee's intention to
take all reasonable steps to cure such Nonmonetary Default; (b) duly commence such cure within such
period, and then diligently prosecute such cure to completion; and (c) complete such cure within a
reascnable time under the circumstances (not necessarily limited to thirty (30) days).

Default elsewhere in this Lease which default is not cured within the tlme frame. deseribed in such other
provision, or, if no cure period is described, than within the time frame d 'nbed in'Section 22.1.4.

22,2 Remedies [fan Event of Defauit oceurs, then Lessor shall at Lessor's option (unless prohibited
by Law), have any or all of the following remed:es all cumulative (i.e., the & efoise of one remedy shall
not preciude exercise of another remedy), in addition to such other remedies as may be available at law
or in equity or under any other terms of this Lease. Lessor’s femedies include:

22.21 Termination of Lessee’s Rights Lessor:-may terminate Lessee's right to-possess the
Premises by any lawful means, in which case this Lease and the, Term shall termmate such date of
termination shall be the Explratron Date, and Lesses shall Tfimedi fely surrender posséssion to Lessor.
Notwithstanding the foregoing, no re-entry or taking of posséssion of the Premises by Lessor under
Section 22.2.2 shalt be construed as an election on Lessor's part t0 terminate this Lease unless a written
Matice that this Lease is terminated is giveri:} Lessor or an order is ‘secured stating that this Lease is
terminated. The effective date of termination” o he date set forth or provided in
the Notice or order, as the case may be. )

2222 Taking Possession. Lessor may re-efiter and take possession of the Premises with
process of law, whether by summary, proceedings’ (unless prohlbited by Law) or otherwise, and remove
Lessee (and all property of Les with or without: ‘having terminated this Lease, and without thereby
being liable for damages;. r guilty of-tréspass. This is*intended to constitute an express right of re-entry
by Lessor. Except as’expressly provided in this Lease drprohibited by Law, Lessee, for and on behalf of
itself and all persans claimifig- by, :through or under: Lessee expressly waives any and all right of
redemption provided by any La'j .OF re=entry of: repossessron or to restore the operation of this Lease if
Lessee is dlspossessed :by a judgment or by warfant of any court or judge of in case of re-entry or
repossession by Lessor'of:: ny explratlon or fermination of this Lease. No re-entry by Lessor, whether
had or taken under summary; proceedinigs or otherwise, shall absolve or discharge Lessee from liability
under'this' Lease. The terms:*

‘enter,” “re-énter * “entry,” and “re-entry,” as used in this Lease, are not
restricted to; therr technical Iegal meanings.

22.2, 3 Su_i Before Exglratlon Date. Lessor may sue for damages and/or to recover Rent from
time to time at Lessor's election; nothing in this Lease requires Lessor to wait until the date when this
Lease or the Term wo le have explred absent an Event of Default and a resulting termination of this
Lease. T

2224 Receigt"of Monevs. No receipt of money by Lessor from {_essee after termination of this
Lease, or after the giving of any notice of termination of this Lease, shall reinstate, continue, or extend
this Lease or affect any notice theretofore given to Lessee, or waive [Lessor's right to enforce payment of
any Rent payable or later falling due, or Lessor's right to recover possession by proper remedy, except as
this Lease expressly states otherwise, it being agreed that afier service of Netice to terminate this Lease
or the commencement of suit or summary proceedings, or after final order or judgment for possession,
Lessor may demand, receive, and collect any moneys due or thereafter falling due without in any manner
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affecting such notice, preceeding, order, suit or judgment, all such moneys collected being deemed
payments on account of Lessee's liability.

2226 No Waiver No failure by Lessor to insist upon strict performance of any covenant,
agreement, term, or condition of this Lease or to exercise any right or remedy upon a Defauit, and no
acceptance of full or partial Rent during continuance of any such Default, shall waive any such Default or
such covenant, agreement, term or condition. No covenant, agreement, term or condition of this Lease to
be performed or complied with by Lessee, and no Default, shall be Modified except by a written
instrument executed by Lessor. No walver of any Default shall Modify this.Lease. Each and every
covenant, agreement, term, and condition of this Lease shall continue in full force, and effect with respect
to any other then- existing or subsequent Default of such covenant, agreement, term or condition of this
Lease. .

22,26 Recejver, Lessor shall be entitled as a matter of rlght by ex ‘e order or otherwise, fo
the appointment without bond of a receiver of the Premises; ;and of the renits;. Tevenues, income and
profits generated from the Premises, without regard to the.value of the Premises ar the solvency of any
Person liable for the payment of any monetary obllgatlon under this Lease, and reg_ dl
Lessor has an adeguate remedy available to Lessor under this Lease or under appl:oable'Laws

2227 Damages. Lessor may recover from Lessee -all damages Lessor incurs by reason of
Lessee's Defaulf, including reasonable costs of recovering possess;on re-letting the Premises, and any
and all other damages legally recoverable by Lessor, and reimbursement of Lessor's reasonable
aut-of-packet costs, including Legal Costs. [:684 of may recover such damages at any time after Lessee's
Defautt, including after expiration of the Term.” Notwithstanding any Law to the contrary, Lessor need not
commence separate actions to enforce Lessegls obligations for each month's accrual of damages for
Lessee's Default, but may bring and prosecuie & slng[e oomb:ned‘ ctlon for all such Rent and damages.

22.2.8 [njunction of: Breaches. Whether or, not an Event-of Default has cccurred, Lessor imay
obtain a court order enjoining Lessgé from oontmutng any Default or from committing any threatened
Default. Lessee specifically and expressly acknowledges that damages may not constitute an adequaie
remedy for any Nonmonetary Default

2229 Continue Lease,‘ Lessor may at. Lessors optlon maintain Lessees right to possession,

Default to’ e extent that Lessor or Deposrtory then holds any Restoration Funds, such Restoration
Funds shall belépplied first toward the applicable Restoration with any Restoration Funds remaining after
completion of Restoratlon belng ‘applied in the manner set forth in Section 13.2 for the disposition of
Property Insurance Proceeds updn a Casualty Termination, subject to any claims for damages resulting
from such Event of Default )

223 Proceeds of Relettmg. Lessor shall apply any proceeds of any re-letting as follows, without
duplication, but including Defauit Interest on all such sums:

22.3.1 Lessors Costs. First, to pay to itself the cost and expense of terminating this Lease,
re-entering, retaking, repossessing, repeiring, performing any Construction, and the cost and expense of
removing all persons and property therefrom, including in such costs reasonable and customary
brokerage commissions and Legal Costs;
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22.3.2 Preparation for Reletting. Second, to pay to itself the cost ‘and expense reasonably
sustained in securing any new lessees and other occupants, including in such costs all brokerage
commissiocns, Legal Costs, and any other reasonable costs of preparing the Premises for re-letting;

223.3 Costs of Maintenance and Operation. Third, to the extent that Lessor shall maintain and
operate the Premises, to pay to itself the reasohable cost and expense of doing so; and

22.3.4 Residue. Fourth, after payment to itself of any balance remaining on account of Lessee's
liability to Lessor, to Lessee or any Leasehold Morigages, as applicable.

224 Lessee’s Late Payments; Late Charges If Lessee fails to::make any payment to Lessor
requrred under this Lease within ten (10) days after such paymentt-l’ first due and payable, then in
addition to any other remedies of Lessor, and without reducing of adversely__affectlng any of Lessor's
other rights and remedies, Lessee shall pay Lessor within ten (10)'days after‘demand Default Interest on
such late payment, beginning on the date such payment wasfitst due and payable and continuing until
the date when Lesses actually makes such payment. In addmon ‘and without limiting-any other rights or
remedies of Lessor, Lessee shall pay Lessor, as Addltional Rent an administrative charge equal 1o five

and payable. Such administrative charge is intended 16° compensate Lessor for the i 1nconvenrence and
staff time incurred by Lessor fo handle the late or missed’ payment shial not be deerned a penalty or
compensation for use of funds, and shall not be credited aga[nst any other obligations of Lessee under
this Lease, .

22.5 Lessor s Rigght to Cure. If Lesses éf:a .

this Lease may permit as a, res f.such Default,” may (but need not) make such payment or take such
action. Lessee shall relmburse 0r, as Add:t:onal Rent, for an amount equal to (a) all reasonable
sums paid, and reasonabie costs an ‘;‘expenses (mcludlng Legal Costs) incurred, by Lessor in exercising
its cure rights under this Sectlon 22.5: and (b) Default lnterest on the amounts in clause (a) above.

ny reason or .no. reason Lessee remalns in the Premises aiter the
suffer lruury fhat is substantial, difficut, or impossible t¢ measure
: in the Premises after the Explratlon Date, for any reason or no
reason,-then in addition t ) ‘ s or remedies of Lessor, Lessee shall pay to Lessor, as
llquidated damages and not a5’z penalty;:jor each month (prorated daily for partial months) during which
Lessee holds:over after the Explratlon Date, a sum equal to twice the then market rental rate for the
Premises, plisiall Additional ‘_,ent otherwise payable under this Lease during the holdover period.
Nothing contaln - in this Sectlon 22.6 shall be construed as consent by Lessor to any holding over by
Lessee, and LessOr xpressly reserves the right to require Lessee to surrender possession of the
Premlses to Lessor & _prowded in this Lease upon the expiration or earlier termination of this Lease.

226 Holding .Over. I for,
Expiration Date; tHen: -Lessor will :

accurately.” Therefore if:

22,7 Waivers: Jury Ty al Redemption. Lessaor and Lessee irrevocably waive all rights to trial by jury
in any action, proceeding, counterclaim, or other [itigation arising out of or relating to this Lease, the
relationship of Lessor and Lessee regarding the Premises, enforcement of this Lease, Lessee's use or
occupancy of the Premises, any claim of injury or damage arising between Lessor and Lessee, or any
actions of Lessor in connection with or relating to the enforcement of this Lease. Lessee waives any right
of redemption provided for by Law.

228 Accord and Satisfaction; Partial Payments. No payment by Lessee or receipt by Lessor of &
lesser amount than the amount owed under this Lease shall be deemed to be other than a part payment
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on account by | essee. Any endorsement or statement on any check or letter accompanying any check or
payment of Rent shall not be deemed an accord or satisfaction. Lessor may ascept any such check or
payment without prejudice to Lessor's right to recover the balance of such Rent or pursue any other

remedy.

229 Lessoi's Default iLessorshall be in default under this Lease if Lessor fails to cure any breach of
its obligations under this Lease within thirty (30) days after Notice from Lessee describing such breach in
reasonable detail, or, in the case of a breach that cannot, with due diligence, be cured within thirty (30)
days from such No’nce if Lessor shall hot (a) within thirty (30} days from Lessee's Notice advise Lessee
of Lessor's intention to take all reasonable steps to cure such default; b) du!y commence such cure
within such period, and then diligently prosecute such cure to comp]e_t"n and (c) complete such cure
within a reasonable time under the circumstances (not necessarily ltmlted hi

2210 Miscellaneous. Lessor and Lessee further agree as follows with | ué_p,,ect to any Defaults and

Lessor’s rights and remedies:

22101 Survival Terrnination or exp!ratmn of thls Lease resulting frorn @:Default shall not
relieve any party of any claims against it that arise. under thls Lease before the Lease expires or is

terminated.

2210.2 No Double Recovery. In no event shall Lessor be entitled, directly or indirectly, to
recover twice for the same element of Lessors damages -

END OF TERM" &

Upen any Expiration Date: . (a):4ll: improvements, FF&E and Buﬂdmg Equipment shall become Lessor's
property; (b) Lessee shali- “deliver toLessor possession of the Premises, in the condition this Lease
requires, subject to ary Loss that this Lease does not require Lessee lo Restore; (c) Lessee shall
surrender any right, title, of -interest in-and to the Premises and deliver such ewdenr.:e and confirmation
thereof as Lessor reasonably - requires;, (d) Lessee shall deliver the Premises free and clear of ali:
Subleases, and. liens except (1) Permiitted Exceptlons existing as of the Commencement Date or
consented to by Lessd »(2) Sublégses executed pursuant to this Lease or consented to by Lessor,
(3) liens. that Lessor of any;of its agents caused, and (4) Subleases or other agresments required to
m tenants’ rights set forth in applicable Law; (e) Lessee shall assign to
; als.of, all assignable licenses, permsts contracts, warranties, and
Premlses along with copies of all operating manuals and surmlar
documentatton_: lating to all !mprovements FF&E, and Building Eguipment, and the current year's
operating budget:or the Premises (including applicable back-up information); () the parties shall
cooperate to achiéve:an orderiy transition of operations from Lessee fo Lessor without interruption,
including delivery of ‘Stich information, books and records (or copies thereof) as Lessor reasonably
requires; (g) if such plans ‘are available, Lessee shall provide Lessor with a complete set of as-built plans
and specifications for all-improvements, if any, added to the Premises sifce the Commencement Date;
(h) the parties shall adjust for Real Estate Taxes and all other expenses and income of the Premises and
any prepaid Rent and shall make such paymenis as shall be appropriate on account of such adjustrment
in the same manner as for a sale of the Premises (but any sums otherwise payable to Lessee shall first
be applied to cure any Default); (i) the parties shall terminate the recorded Lease; and (j) Lessee shall
assign to Lessor, and Lessor shall reimburse Lessee for, all utility and other service provider deposits for

the Premises.
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ARTICLE 24:
NOTICES

All Notices shall be in writing and addressed to Lessor and Lessee (and their designated copy recipients),

as app![cable as set forth in Exhibit E attached hereto. Notices (including any required copies as set
forth in Exhibit E} shall be delivered by (a) United States certified or registered mail, postage prepaid,

return receipt requested, or (b) a nationally recognized overnight courier service, to the addresses set
forth in ExhibEE. Notices shall be deemed delivered (a) one (1) Business Days after the date it is
posted if sent by U.S. Mait (provided no postal strike or other disruption of postal service is then in effect),
or (b) the date the ovemight courier delivery is made (or when delivery has begn: ‘aftempted, as evidenced
by the writien report of the courier service) to such address(es). Either party may change its address by
Notice in compliance with this Lease. Notice of such a change shall be:effective only upon receipt. Any
party giving a Notice may request the recipient to acknowledge recelpt of stich:Notice. The recipient shall
promptly comply with any such request, but failure to do so shall not Iam|t the' eﬂ’ectweness of any Notice,

Any attorney may give any Notice on behalf of its client. : :

ADDITIONAL DELIVERIES; THIRD PARTIES

251  Estoppel Certificates. As often as may be necessary- ach party fo this Lease {(a "Requesting
Party®) may require the other party (a “Cerlifying Party") to exegute, acknowledge, and deliver to the
Requestmg Party {or directly to a designated-third.party) up to four (4) riginal counterparts of an estoppel
certificate in such form as may be reasonablv_‘, Liired b ,‘|ng Party, indicating therein any
exceptions thereto that may exist at that time; and’ ‘Sh salso contain any other information reasonably
requested by the Requesting Pary. The Cerhwlng I, sign,” ‘acknowledge, and return such
estoppel certificate within fifteen (15} days afier request Bven it the“Requesting Party is in Default. Any
estoppel certificate may be rehed upon by the Requesting Party (anci any Person on behalf of whom the
Requesting Party requested ‘such esteppet certificate): and shall bind the Certifying Party.

25.2  Further Assurances Each pany shall execute and deliver such further documents, and perform
such funther acts, as may be reasonably necessary to achieve the parties’ intent in en’tenng into this
Lease. S .

253 Mé’ﬂiffeafien Ar’iy"-Modif détibh of this Lease must be in writing signed by the party to be bound.

25.4. " Lessor's Right to Amehd. Any prewsmn herein to the cantrary notwithstanding, during the term
of this Agreement Lessor resérves the right, at any time, to amend this Lease in order to assure
compliance with all applicable HUD County, State and other federal statutes, laws, and regulations. All
such amendmen zshall be within the general scope of this Lease. Lessor shall provide ali such
amendments in wntlng to the.l'essee. The Lessee agrees that it shall immediately take any and all
reascnable steps {o com ly 3 wath such amendments as required by law.

255 Successors and A551gns. This Lease shali bind and benefit Lessor and Lessee and their
successors and assigns, but this shall not limit or supersede any Transfer restrictions. Nothing in this
Lease confers on any Person (except Lessor, Lessee, and any Leasehold Mortgagees) any right o insist
upon, or to enforce against Lessor or Lessee, the performance or observance by either party of its
obligations under this Lease.

ARTICLE 26:
CULTURAL AND ARCHEOLOGICAL
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261 Native Hawaiian Rights. Lessee shall respect and recognize any and all rights of native
Hawaifans {o exercise traditional rights, custorns, practices, prerogatives, privileges and usufructs on the
Premises, if any, subject to and in accordance with applicable Laws.

26.2 Human Remains; Artifacts; Historical ltems.

26.2.1 Discovery. In the event any human remains, traditional cultural items, arifacis or
historical iterns (collectively "Historic Items”) are discovered on the Premises, Lessee shall immediately
report such dlscovery to Lessor. Upon such discovery and subject to Lessors approval and if required by

\ theft, or both;
and {c) cause the Historic Items to be left untouched so that their: cultural,; ‘grchaeological or historical
context may be accurately documented and to honor cultural sensitivities related o the Historic Items;
provided, however, that if artifacts or historical items are found: wnthout human réizins, and if leaving the
artifacts or historical fems in their stabilized and secured sste poses a substantial {isk of loss or damage
to all or part of them, Lessee shall cause such Historic It ms to be removed and safeguarded elsewhere.

26.22 Human Remains. In the event Lesee' _dlscoversc human remains, Lessee shall, at
Lessee’s sole expense and in addition to the duties set forth n-‘Section 26.2.1, {a) report'the discovery as
soon as possible to Lessor, the Mistoric Preservation Division: of the Department of Land and Natural
Resources of the State ("SHPD"), the appropriate medical exafminer or coroner, and the appropriate
pollce department, and (b) cause to be prepared by an archeotoglst Téasonably aceeptable to Lessor, a
r arid 1o SHPD or the burial counil
having jurisdiction over such matters. lLessor’ and Lessee_shall comply',\wth all Laws applicable to the
handling of such human remains, and shal! work toget to'.formulate and carry out such mitigation or
burial treatment plan. oo T

26.2.3 Lessors R‘é’s‘éﬁféiﬁbﬁ“ If any Hlstorie ltems are diecovered then Lessor shall have the
right at all reasonable tifrigs to enter; the Premises for the purposes of searchlng for, exploring for, and
removing any of the Hlstonc Items for: preservatnon as perrmtted by Law.

2624 Studies by Lessee ln the event any archaeologlcal studies or historic preservation
studies are sought fo;be. conductéd:in or on the Premises, by Lessee or anyone acting by or through
Lessee, Lessee shall” [ _flwde a c:c:mplete copy of the results of such studies fo Lessor promptly upon

26 5 L essor's quht _to Hlstonc Items No Liability. Lessee shall have no right, title or interest
whatsoever with: respect to any Historic items discovered on or about the Premises. As between Lessor
and Lessee, Lessor shall retain:ownership of any Historic Items discovered on or about the Premises to
the extent private OWI'IEI‘ShIp of fhe Historic ltems by Lessor is permiited under applicable Laws, and in
any event, Lessor shall retain’ ‘the exclusive right to act as, and to exercise all rights of, the Iandowner
under applicable Laws. “Léssor shall not be responsible for any damages or other liabilities that may
result from cessation of éXcavation or construction, or from Lessee's compliance with provisions of this
Article 26 and applicablé Laws.

ARTICLE 27:
MISCELLANEOUS

27.1 Due Authorization and Execution. |.essor represents and warrants that Lessor has full right,
title, authority and capacity to execute and perform this Lease and any other agreements and documents
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to which Lessor is a party and referred to or required by this Lease (collectively, the "Lease-Related
Documents”); the execution and delivery of the Lease-Related Documents have been duly authorized by
all requisite actions of Lessor; the Lease-Related Documents constitute valid, binding, and enforceable
obligations of Lessor; and neither the execution of the Lease-Related Documents nor the consurnmation
of the transactions they contemplate violates any agreement {inciuding Lessor's organizational
documents), contract, or other restriction to which Lessor is a party oris bound. Lessee makes to Lessor
representations and warranties reciprocal to those in the preceding sentence and, in addition, represents
and warrants that Lessee is qualified to do business in the State. Bath parties' representations and
warranties in this Section 27.1 shall continue fo apply in full force and effect throughout the Term as if
made continucusly during the Term. S

272 Costs and Expenses; Leqgal Costs. In the event of any litigation or dispute between the parties,
or claim made by either party against the other, arising from this Leasé or'the Lessor-Lessee relationship
under this Lease, or Lessor's enforcement of this Lease upon a Default or to enforce or interpret this
Lease or sesk declaratory or injunctive refief in connection wrth thls Lease, fto;, exercise any right or
remedy under or arising from this Lease, or to regain or attempt o regain possession.of the Premises or
ferminate this Lease, or in any Bankruptcy Proceedi g “affecting the other parly o this Lease, the
prevailing party shall be entitied to reimbursement of its Legal Costs ‘with Default Interest and all other
reasonable costs and expenses incurred in enforcing this’ edsg or curmg the other party’ s “default.

27.3 No Conseguential Damages. Whenever either party may seek or claim damages against the
other party (whether by reason of a breach.of this Lease by such party, in enforcement of any indemnity
obligation, for misrepresentation or breach of arrarty, or otherwrse) neither Lessor nor Lessee shall
seek, nor shall there be awarded or granted by ourt, arbitrator, cor cther,adjudrcator any speculative,
consequentlal collateral, special, punitive, or nd1 gmages, wheth r-such breach shall be willfui,
knowing, intentional, deiiberate or otherwise, except as-oftiérwise expressly permitted by this Lease.
The parties intend that any damages awarded to ‘either party shigll: b€ limited to actual, direct damages
sustained by the aggrieved pa i NeJther party shall be liable for any loss of profits suffered or claimed to
have been suffered by the other.,

27.4 No Waiver by Sllence Fallure of either party to .gomplain of any act or omission on the part of
the other party shall not be déemed a walver by the non-complaining party of any of its rights under this
lease. No waiver by either party-atanytime, express or implied, of any breach of this Lease shall waive

such breach ofany ¢ other breach :

275 Performance Usi Protest' f ‘2 dispute arises about performance of any obligation under this
Lease the party against which 'such obllgatron is asserted shall have the right to perform it under protest,
] t be regarded as.Voluntary performance. A party that has performed under protest may
iate proceedlngs to recover any amount paid or the reasonable cost of otherwise
complying with ny such oblrgatton

276 Survival. All: nghte and obligations that by their nature are to be performed after any termination
i 4 any such termination.

of this Lease shall survi

27.7 Unavoidable Delav. Each party's obligation to perform or chserve any nonmonetary obligation
under this Lease shall be suspended during stich time as such performance or observance is prevented
or delayed by Unavoidable Delay.

27.8  Broker. Each party. (&) represents and warrants that it did not engage or deal with any broker or
finder tn connhection with this Lease, and no person is entitled to any commission or finder's fee on
acoount of any agreement or arrangement made by such party; and {b) shall Indemnify the other pary
against any breach of such representation.
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278 Service of Process. Lessee and every assignee shall either be domiciled in the State or shall,
effective upon the date of this Lease (for the original Lessee) or upon the date of said assignment (for an
assignee}, designate in writing an agent who is domiciled in the State upon whom service of notice or
process may be made at all times (if applicable, Lessee's first such agent for service of process is
designated in ExhibitF). Service of summons or other legal process upon said agent shall be
conclusively deemed to be complete upon Lessee and shall authorize the court from which such
summeons or legal process has issued to proceed in all respects as in the case of service personally made
upaon an individual. In the event Lessee fails to designate said agent for the service of process, or upon
the death or absence of sald agent, unless a successor shall be promptly named, the Director of
Commerce and Consumer Affairs of the State shall be deemed Lessee's or-&ssignee’s agent for service
of notice and process, and any notice or pracess sefved uponh said:-designee or said Director of
Commerce and Consumer Affairs shall have the force and effect of personal service upon Lessee or said
assignee in all maiters respecting this Lease and the enforcement théreof: Lessee and every assignee
shall be duly qualified by the Director of Commerce and Consumer Aﬁalrs to o busmese in the State.

27.10 Sexual Harassment Policy. At alt times during, the Term Lessee shall’ ha
policy prohibiting sexual harassment in accordance. with Artlcle 18 of Chapter.1:of the Revised
Ordinances of Honelulu 1980. {esses may obtain a.copy-of said Arilcle at the Officé of tne City Clerk,
Honolulu Hale, 530 South King Street, Honoluly, Hawaiti, .,

2711 Nen-Discrimipation Policy. Lessee shall not dlscnmlnate against any employee or applicant for
employment based on race, color, national origin, rellgton se,-sexual orientation, familial status, or
disability, and Lessee shall comply with the' rovisions included’ 1n any agreement with the County
pertaining to discrimination. L

2712 Neither Party Agent, Joint Venturer oF Partner &t the other Neﬁher party hereto shall be
construed to be an agent of, or a Jomt venture or par’mer with, the: other party.

K ARTICLE 28:
INTERPRETATION EXEGUTION AND APPLICATION OF LEASE

281 Captions.. The captlon';' of 'Artlcfes SECtIOI’IS |tems and paragraphs are for convenience and
reference only-and: sha[l' not be deemed to limif, construe, affect or aiter the meaning of such Arlicles,
Sections ltems and paragraphs

282 COunterEalts This LLease may:be executed in counterparts with the same effect as if both
parties hereto"-had executed thi& same document. Both counterparts shall be construed together and
shall conshtutee’smgle lease document

283 Delivery of Drafts Ne;ther party shall be bound by this Lease unless and until such party shail
have executed and dEIIVEFEd'thS Lease. The submission of drafi(s) or comment(s) on drafts shall not
bind the parties, nor sha_:-such draft(s) and comment(s) be considered in interpreting this Lease.

28.4 Entire Adreement. This Lease contains all terms, covenants, and conditions aboui the
Premises. The parties have no other understandings or agreements, oral or written, about the Premises
or Lessee’s use or occupancy of, or any interest of Lessee in, the Premises except for any agreements
referenced in this Lease, and except for any provisions from the Development Agreement that, by their
terms are applicable to the Premises and intended to survive the closing of this leasing transaction (in
which case such provision shall not be deemed legally merged into this Lease but, instead, shall be
deerned incorporated info this Lease to the extent applicable).
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285 Governing Law and Venue. This Lease, its interpretation and performance, the relationship
between the parties, and any disputes arising from or relating to any of the foregoing, shall be governed,
construed, interpreted, and regulated under the laws of the State, without regard to principles of conflict of
laws. Any legal action hereunder shall be filed in the Hawai'l judicial system only, and Lessor and Lessee
hereby unconditionally submit thermselves to the jurisdiction of the courts of the State in the circuit where
the Premises are located, and the United States District Court for the District of Hawai'i, and waive the
right fo assert that such courts are ih an inconvenient forum.

286 Partial Invalidity. If any term or prows:on of this Lease or its application to any party or
circumstance shall to any extent be invalid or unenforceable, then the remamder of this Lease, or the
application of such term or provision to persens or clrcurnstances except:those as to which it is invalid or
uneniorceable, shall not be affected by such invalidity. All remammg tons of this Lease shall be
valid and be enforced to the fullest extent Law allows. L

287 Principles of Inferpretation. No inference in favor of or agamst any’ party shall be drawn from
the fact that such party has drafted any part of this Léase. " The parties ‘have both participated
substantially in its negotiation, drafting, and revision, with-advice from counsel and othe ‘advisers. A term
defined in the singular may be used in the plural, and vice-versa, all in accordance with ordinary principles
of English grammar, which also govern all other language in this= Lease The words ‘include® and
“including” shall be construed to be followed by the words: wﬂhout limitation.” Each of these terms shall
be interpreted as if followed by the words “(or any part of it)™ ex: pt where the context clearly requires
otherwise: Building Equipment; FF&E; Fee.Estate; Improvement: s Land Leasehold Estate Premises;
and any other similar collective noun. Everya:_
such document as Modified from time to time xcept at Lessor's optl
this Lease), and includes all exhibits, schedules: and nders to such docurme
word "and.” A

any Modification that violates
t. The word “or” includes the

ept as otherwrse expressly prowded in this Lease, time is of the
of this Lease. -

28.8 Time of the Essence:
essence with respect to aII'i"pr'ovisi

289 Computation of Beadhnes ‘lf a due date determ:ned under this Lease falls on a Satuday,
Sunday or official State, County' r federal hollday, such ‘due date will be deemed to be the next Business
Day. :

28.10 Jo_ii'{t"ahﬂ Selers
upon such Persons under't

al:« If there |s more than one Person comprising Lessee, the obligations imposed
gase sha be‘jcunt and several,

28.11 Reléfionshlp Between:Lease and Development Agreement. In the event of any conflict or
inconsistency betWeen this Lease and the Development Agreement, this Lease shall control.

| '["'s' IGNATURES APPEAR ON NEXT PAGE]
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IN TESTIMONY WHEREOF, Lessor and Lessee have caused this Lease fo be signed as of the
day and year first above written.

LESSOR:

Date of execution by Lessor;
.20

APPROVAL RECOMMENDED: CITY AND COUN] : " OF HONOLULUY, a municipal
corporation of the

By Department of Budgéf énd Fiscal Services
Department of Community Services gt

T Namer
APPROVED AS TO FORM AND LEGALITY: U Tite:

Deputy Corporation Counsel

LESSEE: R
, IR . HALEWAFOQLU SENIOR DEVELOPMENT, LLC,
Date of execution by Lez%ee AR - & Hawaii limited lability company

Bj Halewalolu-Michaels, LLC,
a Hawaii limited liability company,
- its Managing Member

By

Name:
Title:
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EXHIBIT A

LEGAL DESCRIPTION AND ENCUMBRANCES

[TO BE ATTACHED: LEGAL DESCRIPTION AND LIST OF ALL ENCUMBRANCES OF RECORD]




EXHIBIT B

ADDITIONAL PERMITTED EXCEPTIONS

Permitted Exceptions shall include all of the following, as they existed on the Commencement Date:

1. All leases, Subleases, tenancies and rights of occupancy affecting the Premises caused
or permitted by Lesses or by anyone claimirg by, through, or under Lessee;

2. All rights, if any, for electricity, gas, telephone, water, cablé: television, and any other
uttlities to maintain and operate lines, cables, poles, and dlstrlbutlon boxes in, over, and upon the
Premises; g

3 Possible projections or encroachments of retaining walls, foundations, stoops, areas,
steps, sills, trim, cornices, standpipes, fire escapes, casings,. Iedges water-tables, lintels, porticos,
keystones, windows, hedges, copings, sidewalk elevators, fences fire escapes,‘-and the like, or similar
projections or objects Upon, under, of above any ad]olnlng bundlngs or streets ‘oriayenues or those
beionging to adjoining premises which encroach upon.ihe Premises or within any set: back areas, and
variations between the lines of record title and fences; retalnmg walls hedges and the llke

4. Variations between the tax map and the record_!descnptlon of the Land,

5. Zoning, ervironmertal, mun;clpal building, and 'a;_,'?other laws, regulations or similar
matters imposed by any federal, state, municipal; or local government-or any pubhc oF quasi-public board,
authority, or similar agency having jurisdiction over the| mlses GF any portaon thereof;

6. All notes or notices of any welatlon ":or_mun|c|pal ordinances, orders, or
requirements noted in or lssued'-b . any Government-'havmg or'agserting jurisdiction, now or hereaﬁer
affecting the Premises; and '

7. The lien for all taxes,:
which are not yet due and payable

charges rents, assessments and any other governmental charges

8. [RESERVED —"al exceptlons (mcludmg encroachments identified on applicable
ALTA Survey} acceptéd-. or deemed accepted by Lessee as a result of its due diligence
mvestlgation | i :

. [REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



EXHIBIT C
FORM OF INCOME CERTIFICATION

VERIFICATION OF INCOME

RE: Halewai‘olu Senior Residences
1331-1347 River Street, Honolulu Hawaii 96817

Apartment Number: . Initial Occupan 'y_Date

I/'We, the undersigned, being first duly sworn, state that I/we have read and
answered fully, and truthfully each of the following questlons for all persons who are to occupy
the unit in the above apartment development for which apphcatmn is made, all’ of whom are
listed below: e

D, E

A. B. C.

Name of Relatlonshjp to Age é:ﬁ:k.:_;al_Security Place of
Members Headof -: .{ Nimmber Employment
of the Household Household : R
Head of Household| "
Sponse -
1. The ant1c1pated income of all the above persons during the 12-month

perlod beginning this date, 1ncludmg ingome. descnbed in Item 1(a) below, but excluding all
income descnbed in’ sub:tem (b),f.b low, is§ <

(a) The amount'set forth 'above includes all of the following income (unless such

. income 18 descnbed in gb) be]ow!

(1) all wages and salaries, overtime pay, commissions, fees, tips and
bonuses’ before pa.yroll deductions;

-‘(11) net income from the operation of a business or profession or from the
rental of real or personal property (without deducting expenditures for business expansion
or amortization of capital indebtedness or any allowance for depreciation of capital
assets);

(1) interest and dividends (include all income from assets as set forth in
Item 2(b) below);

(iv) the full amount of periodic payments received from social security,
annuities, insurance policies, retirement funds, pensions, disability or death benefits and
other similar types of periodic receipts;



(v) payments in lieu of earnings, such as unemployment and disability
compensation, workmen'’s compensation and severance pay,

(vi) the maximum amount of public assistance available to the above
persons;

(vii) periodic and determinable allowances, such as alimony and child
support payments and regular contributions and gifis received from persons not residing
in the dwelling;

(viii) all regular pay, special pay and allowgg:':es of 2 member of the
Armed Forces (whether or not living in the dwelling) who is the head of the household or
spouse; and ; :

{(ix) any eamed income fax credi;-.ifi the-extent it exéééj_ifi,_fg::income tax
liability. B

(b) The following income is excluded'ﬁ-on:i'"ﬁi:‘e,f amount-set forth above:: B

(1) casual, sporadig or irregular gifts;

(if) amounts which arespemﬁcallv for or iﬁ';rﬁi;;lﬁursement of medical
expenses; S )
(). lump sum additions to farmly assets such as inheritances, insurance

payments (1ncludmg payments under health and accident insurance and worker’s
compensatlon), capltal gams and settlement- for personal or property losses;

(1v) amounts of €ducational- scho]arsmps paid directly to a student or an
educatlonal mstltutmn ‘amounts paid'by the govermnent to a veteran for use in

) hazardous duty 1o a member of the household in the armed forces who
is away, ﬁom home and exposed to hostile fire;

(v1) relocah on payments under Title II of the Uniform Relocation
Assistance and Rea] Property Acquisition Policies Act of 1970;

(vii) income from employment of children (including foster children)
under the age of 18 years;

(vii1) foster child care payments;
(ix) the value of coupon allotments under the Food Stamp Act of 1977,

(x) payments to volunteers under the Domestic Volunteer Service Act of
1973;



(xi) payments received under the Alaska Native Claims Settlement Act;

(xii) income derived from certain submarginal land of the United States
that is held in trust for certain Indian tribes;

(xiii} payments on allowances made under the Department of Health and
Human Services’ Low-Income Home Energy Assistance Program;

(xiv) payments received from the Job Partnership Training Act,

(xv) income derived from the disposition of ds of the Grand River Band

of Ottawa Indians; and

(xvi) the first $2000 of per capita shares recelved ‘ot judgment funds
awarded by the Indian Claims Commission or thé Cotirt of Claims oF _:om funds held in
trust for an Indian tribe by the Secretary of Inférior. . e

2. I any of'the persons descrabed m.Column A 1inthe table above (or any
person whose income or contributions were included in Item 1 above) has any savmgs, stocks,
bonds, equity in real property or other foml of capital mvestment (excludmg interests in Indian
trust lands), provide: : -

() thetotal value of all such assets owned by all:_;é';i‘ich persons:

(b the armounit. of-income expected to be derived from such assets in the 12-
‘ month penod commencmg thIS date $

3. (a) Wﬂl all ‘of the persons: hsted in Column A above be, or have they
been, full-time: studeltts dunng five calendar nionths of this calendar year at an educational
mstltunon (ether than' g3 orresponden e sehool) with regular faculty and students?

(b) (Cornplete only if the answer to Item 3(a) is “Yes™). Is any such person
(other than nonres1dent ahens) ‘married and eligible to file a joint federal income tax return?

Yes . No



We acknowledge that all of the foregoing information is relevant to verification of
our status as Tenants of a Regulated Unit and compliance with City affordable housing policies

and ordinances and HUD affordable housing program requirements. We consent to the
disclosure of such information by the City to HUD and other third-parties involved in the audit,

monitoring or enforcement of such policies or programs.

We declare under penalty of perjury that the foregoing is true and correct.

Date:

Head of Household

Spouse



FOR COMPLETION BY PROJECT LESSEE ONLY:

L Calculation of eligible income:

(A)  Enter amount entered for entire household from Item 1 above:
$

(B)  Isthe amount entered in Jtem 2(a) above is greater than $5,0007 Yes/Neo
If the answer to Item I(B) is “Yes,” please complete subitems (1)—(111) below:

(i) The product of the amount entered in Ttem 2(a) abovc and the current passbook
savings rate as determtined by HUD: § - L

(1) The amount entered in Item 2(b) abovef;: $ '

(i)  Item I(i) minus Item I(ii) (if less thaii $Q‘,;___epter $0) $

(©) TOTALELIGIBLE INCOME (ftem I(A) plus; if applicable, Item I(B)(iii)):
$ o

IL Income Qualification:

(A) Is the amount entefed.in Item I(C) less than or equal to thirty percent (3 0%) of
median i mcome for the’ Area‘? Yes/ No

(B)Is the amount entered in. Item I(C) less than or equal to sixty percent (60%) of median
mcome for the Area? Yes I Neo - 8

©y Is the amounti‘entered i’ Item I(C) less than or equal to eighty percent (80%) of
R medlan income for the Area‘? Yes /No

1. Numbéi{";éf_qpaﬂment unit assigned: {enter here and on page one)

Lessee



EXHIBIT D
[FORM OF CERTIFICATE OF CONTINUING PROGRAM COMPLIANCE]

CERTIFICATE OF CONTINUING PROGRAM COMPLIANCE

Capitalized terms not otherwise defined in this Certificate of Continuing Program
Compliance shall have the meanings set forth in that certain Lease dated by and
between the City and County of Honolulu, a municipal corporation of the State of Hawati (the
“City”), and ,a (the: “Lessee™), with respect
to the below-referenced Project (such agreement, the “Agreement™)..: ‘

Witnesseth that on this day of _ ¢ . the undersigned,
having leased from the City that certain affordable senior rental housmg development known as
Halewai‘olu (the “PrOJect”) does hereby certify that dunng ‘the preceding year (i) such Pro_|ect
was continvally in compliance with the Lease; (i) of the res1denual units in the
Project were occupied by Qualified Tenants at Aﬂ‘ordable Rents; (iii) and does hereby further
cerlify that the representations set forth herein are true and correct 1o the best of the
undersigned’s knowledge and belief. R

Set forth below are the names of the Quahﬁed Tenants who commenced or
terminated occupancy during the precedmg year S

Commenced Occupancy Temunated Occupancy

W)
W i

Attached is’; parate 'sheet hstmg the number of each residential unit and
indicating which residential units are occup1ed ‘by Qualified Tenants, the size, the number of
bedrooms-: ‘of ‘such resxdentlal umts a:ud the respective nmumber of Qualified Tenants who
commenced occupancy of al lini

L ©. No:of Total Eligible Size
Unit No.  Class of Unit - Bedrooms Rent Income

\
1112

Total Nurmber of Units:

Number of Lower Income Tenants commencing occupancy this year:



LESSOR:

LESSEE:

| W‘th a copy:o.

EXHIBIT E

NOTICE ADDRESSEES
(INCUDING REQUIRED COPY RECIPIENTS

Atin:
Telephone:
Facsimile:

Email:

With a copy to:

Atin:
Telephone:
Facsimile:
Ermnail;

Halewai olu Senior Developme t;

737 Blghop Strest, Suite’ 1520

Honoluly, Hawaii 96813 ‘.. ‘

Attni Ms.- Monika Mordasini Rossen, Vice. Preadent of Development
Ms. Kérén Seddon, Vice President of Development

Telephone: (808) 691-9448

Facsimile: (808) 888-2076 ;
Emait’ mmordasml@themlchaelsorg com

g00 F 1. Strest Mal! Sutte 1800
Honolulu;-Hawaii 96813

Attn:; Sjtibtt W. Seitle
Telephone: (808) 540-2400

. Facsimile: (808) 694-3054
;Eman sseffle@settlemneyerlaw.com



EXHIBITF
SERVICE OF PROCESS

National Registered Agents of HI, Inc.
1136 Union Mall, Unit 301
Honolulu, Hawaii 96813

United States
Aitn: Halewai olu Senior Development, LLC
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EXHIBIT D

Development Schedule
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DEVELOPMENT SCHEDULE

Halewal olu Senior Residences

As of November 5, 2015

Activity Completion Date
PLANNING AND DESIGN
Development Award April 2015
Confidentiality Agreement Complete April 2015

Development Agreement & Ground Lease Negotiated

April - October 2015

Development Agreement Council Approval

November - December 2015

Concept / Schematic Plan: Site & Vertical

June - December 2015

Entitlement {Due Diligence and Discretionary Approvais)

January - December 2018

Schematic / Construction Plan: Site & Vertical

January - December 2016

Submit Construction Plan: Site & Vertical December 2016
Contractor Bid & Negotiation January - May 2017
Contracior Contract Finalized May 2017
Consiruction Plan Approvals: Site & Verlical (Ministerial) May 2017

FINANCING

Prepare FHLB Seattle AHP 2015 Application

April - May 2015

Submit FHLB Seattle AHP 2015 Application

May 2015

FHLB Seattle AHP 2015 Application Award *

November - December 2015

Prepare 2016 1% Round Consolidated Application

January - March 2016

Prepare Equitable TOD Lean Fund Program Application

January - March 2016

Submit Equitable TOD Loan Fund Program Application April 2016
Submit 2016 1t Round Consolidated Application April 2016
Equitable TOD Loan Fund Program Award July 2016
JHHFDC 2016 1st Round Consolidated Application Award ** July 20186
HHFDC Board Approval of LIHTC & Bond Award July 2016
HHFDC Board Approval of RHTF Award August 2016

CLOSING

Draft Equity Limited Partnership Agreement Circulated

January - June 2017

Draft Loan Documents Circulated

January - June 2017

Closing June 2017
CONSTRUCTION and LEASE UP

Construction Begins July 2017

Marketing Begins March 2019

Leasing Begins July 2019

Construction Complete July 2019

Occupancy Complete

September - October 2019

* If award not received, application will again be submitied in 2016.

* |f award not received, applicafion will again be submitted in 2016 2" Round.
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EXHIBIT E

Budget
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BUDGET

Sources

Permanent Loan - Continental Mortgage

Permanent Loan - Rental Housing Trust Fund {HHFDC)
LIHTC Equity - Prestige Affordable Housing Equity Partners
LIHTC Fee Rebate (HHFDC)

FHLB AHP Subsidy

Total Sources

Uses
Development - Soft Costs
Developer Fees
Insurance
Lease-Up Costs
Legal Fees
Lender Fees
Lender Interest
LIHTC Fees
Planning and Entitlement
Property Insurance
Real Estate Taxes
Soft Cost Contingency
Syndicaticn Fees
Title & Recording Fees
Construction - Hard Costs
Demolition
Hard Costs Contingency
New Construction
Total Uses

8,366,000
16,370,000

76,406
1,000,000

$
$
$ 21,678,195
$
S
$

47,490,601

$ 10,914,008

$ 36,576,593

5 47,490,601




Halewai'olu Senior Residences
Development Agreement

EXHIBIT F

City's Sexual Harassment Policy
Article 18. Sexual Harassment Policy for Employer Having a Contract with the City

Sec. 1-18.1 "Sexual harassment" -- Definition.

(@ For the purpose of this article, "sexual harassment" means any of the following:
@) Unwelcome sexual advances, requests for sexual favors, and other

verbal or physical conduct or visual display of a sexual nature directed

by an officer or employee to a second officer or employee when:

A) Submission o the advances, requests, or conduct [s a term
or condition of the second officer's or employee's
employment; '

(B} Submission to or rejection of the advances, requests, or
conduct is used as the basis for employment decisions relating
to the second officer or employee; or

{C) The advances, requests, conduct, or visual display has the
purpose or effect of;

0] Substantially interfering with the second officer's or
employee's work performance; or

(i) Creating an intimidating, hostile, or offensive working
environment for the second officer or employee;

(b) Unwelcome sexual advances, requests for sexual favors, and other verbal or
physical conduct or visual display of a sexual nature directed by an officer or
employee to an individual under consideration for employment with an
emplover when;

4)) Submission to the advances, requests, or conduct is used as a
term or condition for the employment of the individuatl:

(2 Submission to or rejection of the advances, requests, or conduct is
used as the basis for a decision to employ or reject the individual; or

3 The advances, requests, conduct, or visual display has the purpose or
effect of:
2y Substantially interfering with the individual's ability to display

qualifications for employment; or

(B) Creating an intimidating, hostile, or offensive
environment in which the individual seeks employment;
and

{c) Unweicome sexual advances, requests for sexual favors, and other verbal or
physical conduct or visual display of a sexual nature directed by an officer or
employee to an individual engaged in business with an employer when:

(1) Submission to the advances, requests, or conduct is a term or
condition of the individual's engagement in business with the
employer;

{2) Submission to or rejection of the advances, requests, or conduct
is used as the basis for a decision on the individual's engagement
in business with the employer; or

(3 The advances, requests, conduct, or visual display has the purpose or
effect of:
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(A}  Substantially interfering with the individual's engagement in
business with the employer; or
B) Creating an intimidating, hostile, or offensive environment
in which the individual engages in business with the
employer.
(Added by Ord. 93-84)

Sec. 1-18.2 Other definitions.

For the purpose of this article:

"City officer in charge” means the city executive officer having the final authority to
enter into or renew a contract with an employer.

"Employee” means an individual employed by an employer.

"Employer’ means a sole proprietorship, parnership, profit or nonprofit
corporation, or any other private person employing at least one individual.

*Individual engaged in business with an employer" means an individual who:

{1 Is performing services as an independent contractor with an employer;

(2) Is seeking an independent contract with an employer;

3 Is seeking to sell or has sold products or services to an employer;

4 Is engaged or seeking to engage in a business activity jointly with an
employer;

{5) Is a customer or seeking to become a customer of an employer: or

&) Is a client or seeking to become a client of an employer.

"Individual under consideration for employment with an employer" means an
individual who has applied for and is being considered for employment with an
employer.

“Officer™ means an individual serving as a director, officer, partner, or proprietor
of an employer. (Added by Ord. 93-84)

Sec. 118.3 Applicability of article.
This article shall apply to the following employers having contracts with the city:
(D An employer under contract to provide products or services to or on
behalf of the city;
{2) An employer with a contract to lease real property from the city; and
{3 An employer with a contractio operate a
concession on city property.
(Added by Ord. 93-84)

Sec, 1-18.4 Sexual harassment policy required of employer,

&) Each employer to which this article applies shall have and enforce a policy
prohibiting sexual harassment which sets forth the same or greater
protections than those contained in Article 17 which are correspondingly
applicable 1o the employer's business and including the following:

(1) Prohibitions against an officer's or employee's sexual harassment of the
following:
(A) Another cofficer or employee of the employer;
(=) An individual under consideration for employment with the

employer; or

(C)  Anindividual doing business with the employer;

{2) A provision prohibiting a management or supervisory officer of
employee from knowingly permitting a subordinate officer or
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employee to engage in the sexual harassment prohibited under
subdivision (1),

3 A prohibition against retaliation towards an officer, employee, or
individual who has complained of sexual harassment, conducted
an investigation of a complaint, or acted as a witness during an
investigation of a complaint;

(4) A prohibition against 2 malicious false complaint of sexual harassment by
an officer, employee, or individuai;

)] Provisions aflowing an officer, employee, or individual to make
a sexual harassment complaint to an appropriate
management, supervisory, or personnel officer or employee;

(6) Procedures for investigating a sexual harassment complaint in an
unbiased, fair, and discreet manner with appropriate safeguards
to maintain confidentiality and protection from embarrassment;

€)] A provision requiring the use of the "reasonable person of the same
gender standard," as described under Section 1-17.6, to
determine if sexual harassment has cccurred;

(8) Disciplinary actions which may be imposed on an officer or employee
who committed a prohibited act; and

® For an employer with at least five employees, a provision requiring the
annual viewing of a video on the sexual harassment policy by each
management or supervisory officer or employee.

(=) The policy required under this section shall be in effect for at least the duration of
the employer's contract with the city.

{© The department of finance shall prepare a standard form of the policy required
under this section. The standard form shall set forth a policy containing
minimum reguirements which conform to this section.

(Added by Ord. 93-84)

Sec, 1-18.5 Pledge of compliance -- Prohibition on contract without
pledge - Revocation, termination, or suspension of
contract for noncompliance with pledge.

(a) When entering into or renewing a contract with an employer, the city officer in

charge shall require the employer to pledge compliance with:

(1) This article; and

2 The sexual harassment policy set forth in the standard form prepared by

the department of finance.

A provision in the contract or renewal document shall express the pledge.
Approval of the contract or renewal document by the employer shall be deemed an
agreement with the pledge.

(b) A city officer in charge shall not enter info or renew a contract with an

employer unless the employer agrees to the pledge required by this section.

A city officer in charge may revoke, terminate, or suspend a contract with an
employer if finding that the employer is not in compliance with the pledge required by
this section.

(Added by Ord. 93-84)
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Sec. 1188 Debarment for violation.
@ The director of finance may debar an employer who, contrary to a pledge
made pursuani to Section 1-18.5, has violated this article or the sexual
harassment policy set forth in the standard form prepared by the department
of finance.
The director of finance shall have discretion in determining whether to debar an
employer for a viclation. YWhen making a debarment decision, the director of
finance shall consider the seriousness of the violation and any remedial
measures taken by or mitigating factors applicable to the employer.
b The debarment of an employer:
(1 Shall extend to the employer’s divisions or other organizational elements;
and
@ May extend to a business afiiliate of the employer if so ordered by the
director of finance. A "business affiliate of the employer” means a
business concern, organization, or individual which, directly or
indirectly:
(A) Has the power to control the employer;
(B) [s subject to the conirol of the employer; or
) [s subject, along with the employer, to the control of a third party.
Any provision of this section applicable to a "debarred employer” also shall be
applicable to a division or other organizational element of the debarred
employer and, if so ordered by the director of finance, a business affiliate of
the debarred employer.
(©) The director of finance shall set the debarment period for a debarred
employer. The debarment period shall be commensurate with the
seriousness of the employer's violation, but not more than three years,
(d) Unless the director of finance orders otherwise for a compelling reason, a
debarred employer shall not be eligible for the following during the
debarment period:
()] The award or renewal of a contract with the city; or
{2) A subcontract to another person’s contract with the city.
{e) The director of finance shall establish procedures for making a decision on
the proposed debarment of an employer. The procedures shali mc]ude but
not be limited to, the following:
@) Notice to the employer proposed to be debarred; and
{2) An opportunity for the employer fo present arguments against debarment.
The director of finance also may establish rules or policies deemed necessary to
implement this section.
The procedures, rules, and policies shall be in conformance with HRS Section
103D-702 and any rules of the state procurement policy office.
(Added by Ord. 93-84)

Sec. 1-18.7 Rules.
The department of finance shall have the power to enact rules pursuant to
HRS Chapter 91 to carry out the purposes of this article. (Added by Ord. 93-84)

[*Editor's Note: Section 3 of Ord. 93-84 requires the department of finance to prepare
the standard form required under Sec. 1-17.4(c) by January 1, 1994. Section 3 of Ord.
93-84 also provides that Art. 18 shall apply to an employer entering into or renewing a
contract with the city after December 31, 1993.]

November 8, 2015 57



