y CITY COUNCIL

7 CITY AND COUNTY OF HONOLULU '
HONOLULU, HAWAII No.__16-70, CD1

RESOLUTION

APPROVING AND AUTHORIZING THE MAYOR OR THE MAYOR'S DESIGNEE TO
ENTER INTO A DEVELOPMENT AGREEMENT BETWEEN THE CITY AND COUNTY
OF HONOLULU AND HALEWAIOLU SENIOR DEVELOPMENT, LLC, FOR THE
DEVELOPMENT OF A SENIOR AFFORDABLE RENTAL PROJECT AND
COMMUNITY CENTER AT 1331-1347 RIVER STREET (TMK (1) 1-7-006:012).

WHEREAS, in September of 2013, the Council of the City and County of
Honolutu (the "City Council") adopted Resolution 13-167, CD1, FD1, which urged the
Administration to issue a Request for Proposals for a senior housing complex together
with a low-rise community center on the city-owned property located at 1331-1347 River
Street, Honolulu, Hawaii, and further identified as Tax Map Key No. (1) 1-7-006:012 (the
"Property"); and

WHEREAS, pursuant to said Resolution and Section 28-3.4 of the Revised
Ordinances of Honolulu 1990, as amended ("ROH"), on July 3, 2014, the Department of
Community Services issued a Request for Proposals — Halewaiolu Residences ("RFP")
to solicit proposals from qualified entities for the long-term leasehold interest in the
Property to provide housing for low to moderate income households and a senior
community center; and

WHEREAS, on or before September 5, 2014, developers submitted their
development proposals in response to the RFP, and subsequently on or before
November 17, 2014, the qualified developers submitted their Best and Final Offers to
the City; and

WHEREAS, the City's Evaluation Committee evaluated the proposals and Best
and Final Offers, as well as the proposer's responses to additional questions posed by
the City; and :

WHEREAS, on April 6, 2015, the City notified The Michaels Development
Company |, L.P. ("Michaels") that its proposal was identified as the most advantageous
to the City based on the criteria set forth in the RFP; and

WHEREAS, the City and Michaels began negotiating the terms of a Development
Agreement and Lease for the affordable senior housing project with a community
center, known as Halewaiolu Residences (the "Project"), and recently agreed to the
terms of the Development Agreement and reached substantial agreement on the terms
of the Lease, as provided in the form of the Development Agreement attached hereto as
Exhibit "A" (which includes the form of Lease); and
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%%, CITY COUNCIL

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII No. _16-70, CD1

RESOLUTION

WHEREAS, on November 6, 2015, in accordance with Section 28-3.4(c)(2),
ROH, a written public report was submitted to the City Clerk identifying Michaels'
proposal as the top-rated proposal and the results of the City's negotiations with
Michaels regarding the proposed project; and

WHEREAS, Michaels has formed, registered and designated Halewaiolu Senior
Development, LLC, a Hawaii limited liability company ("Developer"), to enter into the
Development Agreement and Lease with the City, and

WHEREAS, the Developer seeks a 65-year Lease term with the option to extend
the term up to a total of 75 years upon mutual agreement with the City to comply with
the affordability requirements of the Developer's potential funding sources; and

WHEREAS, the proposed development will consist of at least 151 affordable
residential rental units for seniors age 62 and older, in two multi-story towers with a
common elevator core, a parking garage, and a recreation deck and rooftop garden for
the residents and their guests; and

WHEREAS, the affordable rental units will all be rented to seniors with incomes
below 80% of the U.S. Department of Housing and Urban Development ("HUD") area
median income levels for the City and County of Honolulu, with the vast majority of the
units dedicated to seniors with incomes below 60% of the HUD area median income
level; and

WHEREAS, the Project will also consist of a community center that will be open
to the general public and commercial space that will primarily target and serve persons
who reside or work in the surrounding neighborhood, and shall not promote or facilitate
illegal activity or create a nuisance; and .

WHEREAS, as provided in the RFP, the Developer will be paying the City
nominal lease rent equal to $1,614.00 per year during the first 30 years of the Lease
term, which equates to (a) no lease rent for the affordable rental portion of the Property;
(b) $1,180.00 per year for the community center portion of the Property; and (c) $434.00
per year for the commercial portion of the Property, with modest rent increases at
regular intervals thereafter; and '

WHEREAS, pursuant to Section 28-3.4(g), ROH, the Lease and Development
Agreement must be submitted to the City Council for approval by resolution, provided
that the Lease may be submitted for City Council approval separately from and
subsequent to the Deveiopment Agreement; and
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CITY COUNCIL

CITY AND COUNTY OF HONOLULU :
HONOLULU, HAWAII No. _16-70, CD1

RESOLUTION

WHEREAS, Section 28-3.4(g), ROH also provides that the Development
Agreement shall indicate the studies and design work which must be satisfactorily
carried out and approved as a condition to the execution of the Lease; and

WHEREAS, in accordance with Section 28-3.4(g), the City and Developer intend
to submit a separate Resolution seeking City Council approval and authorization to
enter into the Lease after the Developer has satisfied all conditions to the execution of
the Lease set forth in the Development Agreement; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that:

1. The Development Agreement is hereby approved substantially in the form
attached hereto as Exhibit "A" subject to the Development Agreement being
amended prior to execution to include the following amendments as described
below:

a. ltem 4.3 — Environmental Review: As part of the requirement that the
developer conduct an Environmental Assessment ("EA") or Environmental
Impact Statement ("EIS"), include a condition that the EA or EIS evaluate
appropriate setbacks or distance from the neighboring crematory stacks
that would be considered appropriate for the siting of a senior rental
housing facility adjacent to a mortuary;

b. ltem 4.23 — Hazardous Materials Assessments: The Phase 1
environmental site assessment (and Phase 2 environmental site
assessment if conducted), including all reports, surveys and/or studies
triggered by the Phase 2 environmental site assessment shallbe
submitted to the City Council and City administration upon completion;

C. ltem 4.28 — Termination for Infeasibility: If the developer is not able to
develop a senior rental housing facility and community center due to any
conditions arising under ltem 4.28.1 (successful elimination from the
Property of Hazardous Materials or the successful elimination or control of
adverse geotechnical conditions if any such materials or conditions are
discovered), or 4.28.2 (receipt of all necessary federal, state and local
governmental approvals and permits, including the lease, environmental
reports and statements, entittements, affordable housing regulatory
agreements and governmental financing agreements on terms and
conditions that would normally be acceptable to a prudent developer of
affordable housing in a similar marketplace and for a project similar to the
Project), the Developer shall provide to the City Council and to the City
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CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII No. 16-70, CD1

RESOLUTION

administration its recommendations for any changes in facility use or the
target populations to be served by the proposed development at the
project site before taking further action; and

d. ltem 6.15: Developer shall have complied with any additional requirements
imposed by the City Council in its review and acceptance of the
Development Agreement; and

2. The Mayor or the Mayor's designee is hereby authorized to:

a. Execute the Development Agreement in substantially the form attached
hereto as Exhibit "A" conditioned upon the Development Agreement being
amended prior to execution to include the above described amendments
to the Development Agreement; and

b. Execute any incidental or related agreements or documents necessary to
carry out the project described above, as long as such documents do not
increase either directly or indirectly the financial obligation of the City, and
except for the Lease between the City and the Developer which shall
require the City Council's approval; and

BE IT FURTHER RESOLVED that the Council approves the Development
Agreement with the understanding that the Lease shall include the following conditions
suggested by the neighboring landowners:

1. The makai residential tower must be located at least thirty feet mauka from the
parking podium's edge;

2. The Project improvements facing in the Diamond Head direction must be set
back at least three feet, one inch, from the Project's eastern boundary line, and
the Project must include ventilation openings, which must be evenly spaced
throughout the first three floors, on the makai side of the garage wall;

3. The makai garage wall facing the Lum Sai Ho Tong Temple must have a
minimum ten foot setback; and

4. The makai garage wall must have a living plant installation; and
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CITY COUNCIL

CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAL : No. 16-70, CD1

RESOLUTION

BE IT FINALLY RESOLVED that copies of this Resolution be transmitted fo the
Director of the Department of Budget and Fiscal Services, Director of the Department of
Community Services, and Halewaiolu Senior Development, LLC, 737 Bishop Street,
Suite 1520, Honolulu, Hawaii 96813.

INTRODUCED BY:

Ernest Martin (BR)

DATE OF INTRODUCTION:

March 16, 2016
Honolulu, Hawaii Councilmembers
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DEVELOPMENT AGREEMENT

HALEWAI'OLU SENIOR RESIDENCES
HONOLULU, OAHU, HAWALIL

THIS DEVELOPMENT AGREEMENT (this “Agreement”) is made as of
the __  day of , 2015 (the “Eifective Date”), by and between
the CITY AND COUNTY OF-HONOLULU, a municipal corporation of the State of
Hawaii, with its principal placé of business and mailing address at Honolulu Hale,
530 South King Street, Honolulu, Hawaii 96813 (the “City"), and HALEWAF OLU
SENIOR DEVELOPMENT, LLC, a limited liability company formed under the
laws of Hawali, with its principal place of business in Hawaii and mailing address
for purposes of this Agreement at 737 Bishop Street, Suite 1520, Honolulu,
Hawaii 96813, Federal Tax Identification No;47-3943334, State Tax Identification
No: W51493915-01 (the “Developer”).

This Agreement sets forth the terms, covenants and conditions pursuant
to which; (i) Developer will obtain a right of entry and investigate the feasibility of
financing and developing the Project (defined below); (i) upon satisfaction of
certain conditicns precedent, including, without limitation, closing of financing for
the Project and the compliance by Developer of all applicable laws, inciuding,
without limitation, compliance with the requirements of Chapter 343
{Environmental Impact Statements) of the Hawaii Revised Statutes, as amended
("HRS"), the City wili lease to Developer, and Developer will lease from the City,
certain real property located at 1331-1347 River Street, Honolulu, Oahu, Hawali,
designated as Tax Map Key No. (1) 1-7-006-012, more particularly described on
Exhibit A attached hereto (the "Property”) and generally depicted on the map
attached hereto as Exhibit B; and (iii) Developer will develop, construct, manage
and operate upon such Property an affordable rental housing project for seniors
who are “Qualified Tenants” (defined below), together with a community center
and other components (the "Project’) more pariicularly described in Article 2 of
this Agreement.

Background

The City owns the Property and issued a Request for Proposals (“RFP")
on July 3, 2014, for the development of the Property. The City established a
committee (the “Evaluation Committee") to evaluate all timely submitted
proposals based on evaluation criteria described in the RFP. Several proposals,
including the proposal dated September 5, 2014, submitted by Developer, were
submitted.

On November 10, 2014, the Evaluation Committee held discussions with
and heard presentations from the top proposers, who were each notified to
submit (1) a Best and Final Offer by November 17, 2014, and (2) responses o
additional questions by February 12, 2015 (items (1) and (2), collectively, the

Movember 6, 2015
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Halewai'oiu Senior Residences
Development Agreement

“BAFQ"). Each of those proposers timely submitted its BAFO to the City, and
Developer's proposal, as modified by Developer's BAFO (Developer's ariginal
proposal, as modified by its BAFO, is called “Developer's Proposal’), was
identified by the City as most advantageous io the City based on the evaluation
criteria set forth in Section V.2 of the RFP.

The City nofified Developer of its determination on April 6, 2015, and on
November 6, 2015, a report was filed with the City Clerk pursuant to Section 28-
3.4(c)(2) of the Revised Ordinances of Honoluiu 1990, as amended (“ROH"),
regarding the selection of, and results of negotiations with, Developer.

By leiter dated November 6, 2015, from the Director of the City's
Department of Community Services (*DCS") to the Chair and Members of the
City Council of the City and County of Honolulu (collectively, the “City Council”),
the following document, among others, was presented to it for consideration:
Resolution 15-____ authorizing the City’'s execution of this Agreement. Included
in the other documents presented to the City Council was Developers Preposal.
Resolution 15-____ was adopted by the City Council on , 20

The Lease intended to be entered into between the City and Developer
upon satisfaction of certain conditions under this Agreement is substantially in
the form attached hereto as Exhibit C. The City shall present the final version of
the Lease to the City Council for consideration and approval by separate
resolution in accordance with Section 6.3 of this Agreement. The Lease, as
finally negotiated, shall hereinafter be referred to as the “Lease.”

Now, therefore, for good and valuable consideration, including the mutual
rights and obligations stated in this Agreement, the City and Developer hereby
covenant and agree as follows:

Agreement

The opening paragraphs and Background provisions set forth above, and all
Exhibits attached to this Agreement, are hereby incorporated herein and made a
part of this Agreement. '

ARTICLE 1. PROPERTY DESCRIPTION

1.1 Description. The Property is generally identified as of the Effective
Date as Tax Map Key No.: (1) 1-7-006-012, with a land area of 26,925 square
feet. A legal description and map of the Property are attached hereto as Exhibit
A and Exhibit B, respectively.

1.2 Land Use Designation and Zoning. The Properly is desighated on
the City's Primary Urban Center Development Plan Land Use Map for medium
and higher-density mixed use development. Under the Land Use Ordinance of
the City and County of Honoiulu, found in ROH Chapter 21, as amended (“LUGC"),
the Property is zoned BMX-4 Central Business Mixed Use district.
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13 Leasehold Interest. Subject to cerfain conditions precedent
described in this Agreement, including, without limitation, closing of Developer's
financing for the Project costs, Developer's compliance with the requirements of
HRS Chapter 343, and City Council approval of the Lease, the City will lease the
Property to Developer, and Developer will lease the Property from the City, for
the Project for a term of sixiy-five (65) years, pursuant to and in accordance with
the Lease. Upon terms and conditions agreed io by the parties, the final form of
the Lease may provide that the Lease term he extended for a period not to
exceed seventy-five (75) years in total.

1.4 ‘AS |S. WHERE 1S”, Except as otherwise expressly provided in
this Agreement or the Lease, Developer shall accept the Property in its “AS-IS,
WHERE-IS AND WITH ALL FAULTS" condition, without any express or implied
warranties or representations of any kind whatsoever, whether oral or written,
express or implied, from the City or any officers, agents, assigns, employees,
consultants and/or contractors, or persons acting for or on its behalf, contained or
addressed in any materials (including, but not limited to, the completeness
thereof), including, but not limited to: the condition of the soil, subsoil, surface or
other physical condition of the Property, the existence or nonexistence of
hazardous or toxic materials, wastes or substances or .archaeoclogical matters,
including without limitation, access, and gathering rights, trails, fishing rights,
burial sites and sites of religious significance; the fithess or suitability of the
Property for any particular use or purpose; applicable restrictive covenants,
governmental laws, rules, reguiations, and limitations; the zoning, subdivision,
use, density, location or deveiopment of the Property; the necessity or availability
of any rezoning, zoning variances, conditional use permits, special management
area permits, building permits, environmental impact statements and other
governmental permits, approvals or acts; the physical condition of the Property,
including, without limitation, the structural elements, if any, appurienances,
access, landscaping, and any electrical, mechanical, plumbing, sewage and
utility systems, facilities and appliances; the Property’s compliance with any
building code, Occupational Safety and Health Administration laws and
regulations, the Americans with Disabilities Act of 1890, as amended, and other
laws, statutes, regulations or ordinances; the size, dimension, or topagraphy of
the Property, including, without limitation, any flood hazard area or tsunami
inundation area, any surface, soil, geologic, hydrologic, or groundwater
conditions or other physical conditions and characteristics of or affecting the
Property or adjoining land, such as aircraft overflight, iraffic, drainage, flooding,
erosion, air, water or minerals; the availability or adequacy of water, sewage,
gas, electrical or other utlities serving the Property; and the Property's
investment value or resale value,

Developer further acknowledges and agrees that it will be given the
opportunity to inspect the Property, and Developer is relying solely on its own
investigation of the Property and not on any information provided or to be
provided by the City, except with respect to any of the City's warranties and
representations expressly stated in this Agreement or the Lease.

November 6, 2015 3



Halewsai'olu Senior Residences
Development Agreement

Developer further acknowledges and agrees that any information with
respect to the Property was obtained by Developer from a variety of sources and
that the City has not made, and has no duty to make, any independent
investigation or verification of such information and makes no representations as
to the accuracy or completeness of such information.

Developer acknowledges and agrees that the City is hot responsible for
the engineering or construction of any of the existing improvements on the
Property.

ARTICLE 2. PROJECT SCOPE

21  Project Description. The Project is described more particularly in
Section 2.2 below and shall be developed in compliance with the "Project
Docutnents,” which comprise the Lease, this Agreement, the RFP and any
addenda issued thereto, and Developer's Proposal, which includes the BAFO.
All of the Project Documenis are incorporated into this Agreement by this
reference and made a part hereof. In the event of any conflicts or
inconsistencies among the Project Documents, the following shall control, in the
following order of priority:

First Priority —the Lease;

Second Priority —this Agreement;

Third Priority — Developer's Proposai, with Developer's BAFO
having priority over Developer's original proposal; and

Fourth Priority — the RFP.

22 Key Project Components. Developer shall design, construct,
manage and operate the Project in accordance with the Project Documents. The
purpose of the Project is to provide affordable residential rental units for seniors
who are Qualified Tenants. Subject to Section 2.2.10, the key components of the
Project are set forth below.

221 Residential Units: There shall be 151 affordable residential
rental units for seniors who are Qualified Tenants (the “Units") plus one unit for
an on-site staff member (“Staff Unit").

2.2.2 “Qualified Tenants": Persons who are 62 years of age or
oider and who meet the ihcome limitations for occupancy set forth below,
provided, however, that Developer shall be permitted, from time to time and with
the approval of the City, to rent the Units to persons who are 55 years of age or
older and who meet the income limitations for occupancy set forth below if
Developer is unable to rent any of the Units to persons who are 62 years of age
or older after using commercially reasonable marketing and leasing efforts
described in the rental program approved by the City.

223 Unit Mix. The Units shall be rented to Qualified Tenants in
accordance with the following income and Unit mix; provided, however, the below
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shall be deemed a “ceiling.” Developer shall rent 100% of the Units in the Project
to Qualified Tenants with incomes at or below 80% of the area median income
for the City and County of Honolulu, adjusted for family size (“AMI"), as
determined by the United States Department of Housing and Urban Development
("HUD"). No fewer than 89% of the total number of Units shall be rented to
Qualified Tenants with incomes at or below 60% AMI, and no fewer than 5% of
the total number of Units shall be rented to Qualified Tenants with incomes at or
below 30% AMI.

Approx. No.  Type of (No.) AMI Levels,

of Units Bedroom Unit as determined by HUD
8 1 30%
117 1 60%
12 1 80%
10 2 60%
4 2 80%
Total 151

2.2.4 Parking and Loading. A three-story parking structure, to
include a total of 75 parking stalls, at least 10 of which shall be reserved for
persons with disabilities in compliance with the Americans with Disabilities Act,
as amended (“ADA"), and one (1) foading space (located on the ground floor), all
in compliance with the LUC and other applicable law. Use of the parking stalis
and loading space shall be restricted 1o residents, commercial tenants,
Community Center (defined below) visitors, and other approved guests.
Developer shall not charge residents and their guests for such use without the
prior review and written approval of the City, which the City may withhold in its
reasohable discretion. Developer may charge Community Center visitors,
commercial tenants and other approved guesis for parking at reasonable, fair-
market rates upon notice to the City. Public parking shall not be allowed, with or
without charge, without prior review and written approval of the City, which the
City may withhold in its sole and absolute discretion.

2.2.5 Resident Amenities. The following amenities shall be
available exclusively for residents and their guests:

2251 A recreation deck on the rooftop of the parking
structure,

2252 An approximately 4,000 square foot rooftop garden
on the rooftop of the Community Center.

2253 Computer stations located in a multi-purpose room
or other similar common area within the residential tower.

226 Community Center. A community center of approximately
10,453 square feet (the “Community Center”) at the ground floor along the main
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entry to the residences. The Community Center will include a “Great Room” for
events, a warming Kitchen, and other activity and meeting spaces for small scale
programs and services. Developer shall coordinate with community
organizations and governmental agencies for services and programs to be
provided or that may be permitted at the Community Center.

2.2.7 Retail Space. Developer will provide retail shop space
comprising an area of approximately 1,922 square feet configured as two to four
small shops with rents to be offered at below-market pricing. The retail space
shall primarily target and serve persons who reside or work in the surrounding
neighborhood, and shall not promote or facilifate illegal activity or create a
nuisance.

2.2.8 Project Name. The Project shall be called "Halewai'olu
Senior Residences.” Developer shall not change the name by which the Project
is known or identified without the prior written approval of the City.

228 Commitment to Chinatown Character. The Project is
intended to preserve, protect, promote and enhance the history, character and
cuitural heritage of the area in which the Property is located (the “Chinatown
Character”). Ailthough the Property is not located in the Chihatown Special
District, the Project Design, to the extent practicable, shall be generally
consistent with the objectives of the Chinatown Special District as set fotth in the
LUO, to ensure that the Project Design achieves the Chinatown Character.

2.2.10 Modifications. The exact number of Units, Unit mix, Unit
affordability mix, square footages, amenities and mixed-use components may be
adjusted upon the request of the Developer and reasonable approval of the City
based upon the results of Developer's due diligence permitted under Section 4.1
of this Agreement, the requirements of Developer's lenders and investors, and
feedback from governmental authorities, community groups and public
stakeholders during the design, environmental review and entitlement process.
By way of example only, the City and Developer hereby agree that it shall be
reasonable for the parties to adjust the Project components as provided for in this
Agreement, to the extent necessary to comply with any affordable housing
regulatory agreement or similar restrictive conditions or covenants imposed by a
governmental agency to be recorded against the Property. Any such
modifications shall not significantly deviate from Developer's Proposal and shall
be made prior to the submission of the Lease to the City Council for approval,
and the final details of all Project components shall be incorporated into such
Lease.

23  Project Timeline. Developer acknowledges and agrees that there is
a critical shortage of affordable housing in the City for Qualified Tenants and that
it is a material condition of this Agreement for the benefit of the City that
Developer develop, construct, complete, manage and operate the Project in
accordance with the development schedule attached hereto as Exhibit D (the
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"Development Schedule®), subject to the terms, conditions and contingencies set
forth in-this Agreement. Prior to the execution of the Lease, the Development
Schedule shall be updated and a copy shall be provided to the City.

24 Project Financing. Developer estimates that, as of the date of
Developer's Proposal, the cost to develop and construct and complete the
Project is approximately $48,857,455. Subject to the contingencies set forth in
this Agreement, Developer shall secure financing adequate to develop, construct
and complete the Project prior to the execution of the Lease, substantially in
accordance with the budget attached hereto as Exhibit E, as may be amended
{the “Budget”). Prior to the execution of the Lease, the Budget shall be updated
in accordance with Project financing to be obtained upon the execution of the
Lease and a copy shall be provided fo the City.

2.5  Project Design.

251 Condominium Property Regime. Subject to the terms and
~ conditions of this Agreement, Developer shall design and construct the Project in
accordance with this Agreement and Developer's Proposal (the “Project
Design™). Should Developer desire to submit the Property to a condominium
property regime pursuant to Chapter 514B, HRS in order to finance the Project,
which would require that the City submit its fee simple interest in the Property to
the condominium property regime, the City will consider the same but may
withhoid its consent and agreement to the same in its sole and absolute
discretion.,

252 Community Design Goals. Subject to Section 2.2.10, the
Project design shall be sensitive to the surrounding community and incorporate
the following design goals to the extent feasible and reasenably practicable:

2521 The Project shall set back from the Property
line abutiing the Lum Sai Ho Tong Temple with building heights graduated
from lowest heights on the makai boundary to higher heights on the mauka
boundary.

23.22 Building faces particularly on the makai
boundary shall be softened with landscaping or other features, as
appropriate.

25.2.3 Flexible design of the Community Center to
enable performances and other cultural events.

2.6 Indigenous Plants. The Project shall utilize indigenous species of
plants for its [andscaping whenever and wherever reasonably feasible.

ARTICLE 3. TERM OF DEVELOPMENT AGREEMENT
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3.1 This Agreement shall be effective commencing as of the Effective
Date and shall ferminate on the earliest to occur of: (a) all Units have been
rented and are occupied by Qualified Tenants; (b) December 31, 2020 (the
“Completion Date™), which Completion Date is subject to extension in the event of
Force Majeure (as defined in Section 14.11 below) or as otherwise provided
herein; and (¢) the earlier termination of this Agreement pursuant to the terms
and conditions hereof. If entitlement, financing or market conditions watrrant, City
may, in its reasonable discretion, grant Developer an exiension of the
Completion Date, provided that Developer has made and is making meaningful
and substantial progress toward the entitlement, financing and completion of the
applicable Units. Developer shall construct the Units in an expeditious manner.

ARTICLE 4. DEVELOPER’S OBLIGATIONS

Developer agrees that, commencing as of the Effective Date, it will undertake the
Project so that the Project is completed and operational (i.e., all Units available
for rental) on or before the Completion Date, subject to the terms and conditions
hereof.

4.1 Due Diligence. Developer shall have the right to perform such due
diligence as it deems necessary commencing upon the earliest of: (a) the
‘Effective Date; (b) the date the City has provided Developer with copies of the
City Documents, as such term is defined in Section 4.1.1; and {c) the date the
City issues to Developer a letter of intent under ROH Section 28-3.4(e) (the
“Letter of Intent”) indicating that Developer may proceed at its own expense and
risk to initiate and undertake such studies with respect to the Property as
Developer may wish. Developer may conduct such due diligence until sixty (60)
calendar days after the Effective Date. Due diligence shall be conducted in
accordance with the terms of this Agreement and the Letter of Intent.

4.1.1 Developer shall be solely responsible for all items necessary
to develop, construct, complete, manage and operate the Project, including but
not limited to ail due diligence investigations, cost to repair damage to the
Property caused by Developer's due diligence investigations, title and survey
review, conveyance documents, all costs and expenses, including closing costs,
planning costs, onsite and offsite improvements, rezoning, installation and
connection of utilities to the Project and cutting, filling and finish grading of the
Property. Developer shall also be responsible for conducting ail engineering,
architectural, archaeological inventory assessments and surveys, and
environmental impact assessments and statements related to the Property or
existing improvements, or required by the Project or this Agreement, regardless
of whether the applicable laws impose the obligation to perform the same on the
City or Developer, and on-site and off-site infrasiructure requirements. The City
shall provide the following documents within five {§) Business Days following the
Effective Date (the “City Documents”):

+ an estimate of value dated February 21, 2014, pfepared by the City
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Department of Desigh and Construction.

« field inspection report dated August 11, 2011, prepared by the City
Department of Design and Construction;

s 2 maps: one plat map and one topographical map;
* sewer conneclion application dated January 27, 2014;
» leases for the following tenants:

o Miki's Florist;

o Uptown Café, Inc.;

o Lloyd M. Nakasone;

o HANAGASA LLC, dha HANAGASA Inn

Developer shall be responsible for the costs of reproduction. [n providing such
information, City makes no representation or warranty as to the accuracy or
completeness of the information provided. Any reliance on this information by
Developer shall be enfirely at Developer's own risk, and the City shall bear no
responsibility or liability therefor.

4.1.2 Within sixty (60} calendar days after the Effective Date,
Developer shall notify the City in writihg of Developer's acceptance of the
Property or its objections to specifically identified conditions of the Property
("Objection Notice"). Upon receipt of an Objection Notice, the City shall have
fifteen (15) calendar days (the “City Cure Period"} in which to cure, or to agree to
cure prior to the closing of the Lease, the objectionable conditions specified in
the Objection Notice and to notify Developer of such cure or agreement to cure.
Alternatively, the City may elect not to cure, or agree fo cure, such objectionable
conditions within such period by nctifying Developer of such election not to cure
within the City Cure Period. If the City fails to cure or to agree to cure such
objectionable conditions, whether by written notification or lack of a written
response to Developer within the City Cure Period, Developer shall have thirty
(30) calendar days following the last day of the City Cure Period either: (a) to
terminate this Agreement, or (b) to waive the objectionable conditions and
continue to proceed under the terms of this Agreement. If Developer does not
respond as specified, Developer shall be deemed to have elected to terminate
this Agreement. Any such termination or cancellation of this Agreement by
Developer under. this Section 4.1.2 shall be without liability, penalty or
compensation to either party.

4.2 Copies of Due Diligence to the City. Unless obtained prior to the
Effective Date, within three (3) Business Days of receipt by Developer of any
non-confidential or non-proprietary due diligence documents obtained from
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sources other than the City, including without limitation surveys, property
inspection repotts, title reports, studies, data, evaluations and analyses, received
by Developer, Developer shall provide one (1) electrohic copy to the City.
Developer shall share with the City all non-confidential, non-proprietary
documents relating to the Property or Project obtained by it prior to the Effective
Date promptly following Developer's receipt thereof.

4.3 Environmental Review. Developer will satisfy all environmental
review requirements for the Project pursuant io Chapter 343, HRS. Such
environmental review shall include, but not be limited to, the preparation of an
Environmental Assessment or Environmental Impact Statement, to the extent
required and not exempt under the terms of Chapter 343, HRS, and compliance
with the rules and reguiations of the Office of Environmental Quality Control
(“OEQC"). Developer shall be solely responsible for complying with the
requirements set forth in Chapter 343, HRS. i federal funds are used in the
Project, ail required federal environmental requirements must also be satisfied by
Developer. All costs associated with the environmental review shall be the
responsibility of Developer. The requirements of this Section 4.3 must be
satisfied and the applicable challenge periods under Chapter 343, HRS must
have expired without a challenge being filed before the Lease can be executed.

4.4  No Strip or Vaste; Permitted Uses. Developer shall use and allow
the use of the Property and the Project only as permitted under all applicable
laws, including the LUO, unless waived or medified by the Exemptions (defined
below), and shall not make, permit or suffer any spoil, nuisance, strip or waste or
unlawful, improper, or offensive use of the Property or the Project.

4.5 Construction Industry Standards. All construction shall be
performed according to construction industry standards and in a good,
workimanlike manner.

4.6 Appointment of a Development Manager. Subject to the terms and
conditions of this Agreement, Developer shall devote commercially reasonable

effort and energy to the development of the Project. Developer hereby appoints
Monika Mordasini-Rossen and Karen Seddon as its development managers
(each a “Development Manager’). Any changes or substitutions of said
Development Managers shall be subject to the reasonable approval by the City;
provided that If any full-ime empioyee of Developer is substituted as a
Development Manager, such substitution shall not require the consent of the City
s6 long as the City is notified at least fifteen (15) days in advance, and in writing,
of such substitution. The Development Managers shall be experienced and
qualified in the type of work involved and shall be directly responsible for
managing and facilitating the development of the Project. Each Development
Manager shall be the authorized agent of Developer, and the City shall be
entifled to receive and reasonably rely upon information from any of the
Development Managers to the same extent as if it were from Deaveloper directly.
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Any information or direction provided by the City to any Development Manager
shall be deemed to have been provided to Developer,

4.7 Construction Plans. Based on the Project Design, Developer shall
prepare plans, drawings and specifications necessary to obtain building permits
(coliectively, the “Copstruction Plans") and shail submit them to the City for its
review and written approval on or before the deadiine set forth in the
Development Schedule and prior to submittal to the applicable agency set forth in
the Development Schedule. The Construction Plans (a) shall be consistent with
this Agreement and Developer's Proposal, (b) shall comply with all applicable
laws and ordinances; and (c) shall be generally consistent with the Chinatown
Character. Developer shall promptly provide the City with copies of any material
modifications to the Construction Plans which shall be subject to the City's review
and written approval. A “material modification” means a change to the
Construction Plans which would (i) delay or involve extensions of time with
respect to the Development Schedule in excess of 60 days when combined with
all other delays and extensions to time; or (jii) increase the costs of construction
by more than $500,000.00 when combined with all other cost increases.

4.8 Exemptions. Developer may pursue development of the Project
pursuant to Section 46-15.1, HRS, and Chapter 201H, HRS. [n connection
therewith, Developer may request from applicable authorities exemptions from
applicable statutes, ordinances, rules and regulations, including without
limitation, those pertaining to planning, zoning, taxation, construction, and land
development to undertake the Project (the “Exemptions”). Prior to submitting
requests or applications for such Exemptions, Developer shall obtain the City's
prior consent and approval including, if required by applicable law, prior approval
by the City Council. In any such events, Developer shall be responsible for
obtaining such approvals at Developer’s sole cost and expense.

4.9 Existing Tenants. Except as set forth below, Developer shall
comply with the Uniform Relccation Assistance and Real Property Acquisition
Policies Act of 1970, as amended ("URA"), and implementing regulations at 49
CFR Part 24 and 24 CFR §570.606(b). Developer shall provide relocation
assistance to displaced persons as defined by 24 CFR §570.608(b}2). If
Developer desires to initiate tenant relocation prior to the execution of the Lease,
then the Developer shall provide the City with a written request to issue
relocation notices under 49 CFR §24.203 and the City shall deliver such notices
to the tenants within two (2) weeks of Developer's request. Developer shall be
responsible for timely making any such relocation payments as and when they
become due by paying such amounis directly to the tenants or, if required by
HUD or applicable law, to the City for payment to the tenants.

4,10 Rental Program. Developer shall develop a rental program prior to
the execution of the Lease which shall be subject to the City's prior review and
approval, and which rental program shall include the following:
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4.10.1 Requirements and procedures for reviewing applications,
evaiuating applicants, determining eligibility as a Qualified Tenant, selecting
renters and renting to Qualified Tenants.

4.10.2 A system for determining preferences by lot, in the event the
number of qualified applicants exceeds the number of Units available.

4.10.3 A description of how the rental program will ensure
compliance with all applicable laws and standards relating to the rental of real
property.

4.10.4 Maximum rents based on Unit type and income level. The
affordable Units shall be rented at rates which are determined to be affordable,
based on the income level of the tenant. Developer shall agree not {o increase
rents above the maximum affordable rental rates for the City and County of
Honolulu published annually by the Hawaii Housing Finance and Development
Corporation ("HHFDC") based on income levels and limits established by HUD,
adjusted for household income, Unit and family size, and utility allowances.

4.10.5 In establishing the maximum rental rates based on Unit type
and income level, the HUD area median income for the following household sizes
shail apply, based on the Unit type to be rented:

Unit Type Household Size
1 bedroom 2 persons
2 bedrooms 3 persons

4.11 Condominiumization; Legal Description of the Property;

Documentation, Recordation and Closing Costs. If the City consents and agrees,
in iis sole and absolute discretion, to consent to and approve submitting the

Property to a condominium property regime at Developer's request, Developer
shall be solely responsible for the same, including, without limitation, all costs,
inciuding legal costs, incurred by Developer and the City in connection with
preparation, review and negotiation of the Project Documents, and all recordation
and closing costs required under this Agreement.

4.12 Construction of Improvements. Subject to the terms and conditions
of this Agreement, Developer shall construct or cause to be constructed the
Project substantially in accordance with the approved Construction Plans., All
construction shall be in accordance with the statutes, codes and ordinances of
the Federal government, the State and the City.

4.12.1 Unit Amenities. Subject to Section 2.2.10 at a minimum,
each Unit shall include a range/oven, range hood, water heater, refrigerator and
sink, in standard sizes acceptable to the City and each floor shall have laundry
facilities, including washer and dryer, in sizes adequate to the units served and
acceptable to the City. '

Novermnber 6, 2015 12



Halewai'olu Senior Residences
Deveiopment Agreement

4.12.2 Potable Water. Developer shall be responsible at its sole
expense for obtaining potable water for the Project, including any fees or
exemptions related to obtaining a potable water allocation and water facilities
charges. The City shall cooperate with respect to any application for water
service, at no cost or expense to the City.

4.12.3 Sewage. Developer shall be responsible at its sole expense
for securing sewage treatment capacity and connection approvals and payment
of any facilities charges or exemptions therefrom. The City shall cooperate with
respect {o any application for sewer service, at no cost or expense to the City.

4.12.4 Disabilities. Developer shall consult with the Disability and
Communication Access Board. The Project shall be accessible to and usable by
persons with disabilities in compliance with Section 103-50, HRS. Prior to the
start of construction, Developer shall submit to the City written evidence that the
Disability and Communication Access Board has approved the Project plans.
This requirement is in addition to any other applicable requirements for
accessibility as may be set forth in the Fair Housing Amendments Act of 1988
(Pub. L. 100-430, approved September 13, 1988) and the Fair Housing
Accessibility Guidelines (24 CFR Chapter 1).

4.12.5mpact on Waters. Developer shall comply with the
provisions of the Clean Water Act and Chapter 342D, HRS, and Chapter 11-55,
Hawaii Administrative Rules ("HAR"), relative to the National Pollutant Discharge
Elimination System ("NPDES”) permit requirements. Developer shall implement
best management practices to eliminate or minimize the impact of its activities on
nearby waters, including waters through storm drains and storm water runoff, and
shall not proceed with construction until the applicable NPDES permits are
obtained. Developer shall ensure that its contractors understand and comply with
the permit requirements.

4.12.6 Energy Conservation. The Project shall comply, to the extent
reasonably possible, with Section 196-8, HRS, related to energy conservation.
Developer's proposed sustainability design concepts in Developer's BAFQ, which
may include a Geoexchange system and other efforts to promote sustainability
and minimize energy consumption, should be further evaluated for the Project.

4.12.7 Market Analysis. The City may require Developer to submit a
current comprehensive market analysis substantiating the feasibility of the
Project. The specifications and scope of the market study shall be reasonably
determined by the City and subject to Developer's reasonable approval;
provided, however, the City agrees that a standard market study prepared for
Developer's Tax Credit (defined below) application or institutional lenders or
investors shall be sufficient in specifications and scope.
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4.12.8 Termites. Developer shall adequately protect the Project
against termites in the design and construction of the Project and shail implement
an ongoing extermination maintenance program.

4.12.9 Archaeological Sites. Prior to doing any work on the
Property, Developer shall consult with the State Historic Preservation Division
(“SHPD") of the Department of Land and Natural Resources (“DLNR") and shall,
at its own expense, observe and comply with ali requirements for the
identification, protection and preservation of burial and significant archaeological
sites at the Property.

4.12.10 Maintenance of Site. Commencing on the effective date of
the Lease, Developer shall be responsible at its sole expense for the
maintenance of the Property, including, but not limited to, the area from the
Property boundary to the nearest street curb.

4.12.11 On-sife and Off-site Infrastructure and Costs. Subject to
the terms and conditions of this Agreement, Developer shall be responsible to
build and maintain all on-site and associated off-site infrastructure, including but
not limited to, planning, design, payment of permit fees (or exemptions
therefrom) for such infrastructure such as roadways, waterlines, sewers,
drainage, and electrical, telephone, gas and cable television lines, conduits, and
hookups within the Property including the Retail Spaces. Prior fo issuance of the
Notice to Proceed by the City, Developer shall obtain the approval of the Board
of Water Supply, Department of Environmental Services, Hawaiian Electric
Company and all other required entities for all connections to off-site
infrastructure and for roadway access improvements. Developer shall be
responsible for paying or obtaining exemptions from the respective entities of any
and all applicable charges associated with connections to off-site infrastructure
and access improvements.

4.12.12 Chapter 104 HRS. To the extent applicable, Developer
shall comply with the provisions of Chapter 104, HRS, relating to prevailing wage
rates. Developer, its contractors and subcontractors shall pay all mechanics and
laborers employed on the Project, minimum prevailing wages for the
corresponding work classifications as determined by the Director of Labor and
Industrial Relations of the State of Hawaii, pursuant to Chapter 104, HRS. A
certified copy of each weekly payroll shall be submitted to the City on a weekly
basis beginning no later than twenty-one (21) calendar days aiter the end of the
first weekly payroll period, with certified copies of all prior weekly payrolls
included with the initial submittal. Developer shall be responsible for the timely
submission of certified copies of payrolls of all subcontractors. The certification
shall affirm that payrolls are correct and complete, that the wage rates contained
therein are not less than the applicable rates, and that the classifications set forth
for each laborer and mechanic conform with the work performed. |If certified
payrolls are not submitted on a timely basis, or if the City finds that any laborer or
mechanic employed on the Project has been or is being paid less than the
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applicable prevailing wage, or has not received the laborer's or mechanic's full
overtime compensation, the City may take appropriate action in accordance with
HRS Section 104-21, the City may, by written notice to Developer, terminate
Developer’'s right, or the right of any contractor or subcontractor, to proceed with
the work or with the part of the work in which the required wages or overtime
compensation have not been paid and may complete such or part by contract or
otherwise, and Developer and its sureties shall be Ilable fo the City for any
excess costs occasioned thereby.

4.12.13 Noise and Dust Abatement. Developer shall implement
best management practices to minimize noise and dust and their impacts on
neighboring properties and the public, to the maximum extent practicable.
Developer shall respond to and address all complaints in a manner satisfactory
to the City. Developer shall comply with all laws and regulations governing dust,
noise and other nuisances; however, such compliance shall not limit or satisfy
Developer's obligation to take all reasonable measures to minimize the impacts
of its construction activities.

4.13 Public Presentations about the Project. Developer shall be
responsible for Project presentations to the applicable Neighborhood Board, City
Council, State of Hawaii Legislature and interested community groups, and public
officials as reasonably requested by the City (upon no less than seventy-two (72)
hours' notice) or required by law.

4.14 Publicity and Project Signage. Developer shall have sole
responsibility for funding the adveriising and promational program for the Project.
The advertising and promotional program shall disclose the fact that the Project
is being developed by Developer with assistance from the City. All of
Developer's advertising and promotional program materials shall be subject to
review and prior approval of the City, which approval shall not be unreasonably
withheld. The City shall be given fifteen (15) Business Days to provide
comments to Developer. [f no comments are received, the materials shall be
deemed approved.

During construction, Developer shall provide signs to identify the Project.
The signs shall be erected at locations mutually agreed to by Developer and the
City at the Project site. Signs shall be properly erected and kept clean and
legible. After the Completion Date, Developer shall remove the signs.

4,15 Consiruction Financing ~ Interim and Permanent Financing.

4.15.1 The City acknowledges that Developer intends: (a) to
develop the Project as a low-income housing project and to apply for and receive
an award from the HHFDC of federal and state low-income housing tax credits
(“Tax_Credits”) and/or low-income housing bonds (“Bonds”} pursuant to the
provisions of Section 42 of the Internal Revenue Code of 1986, as amended (the
“Code”), HRS Section 235-110.8 and other applicable laws; (b} to have HHFDC
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allocate Tax Credits and/or Bonds to the Project; and (¢) to seek other affordable
housing loans, grants, subsidies or financing for the Project from the City, State,
HUD, other Federal agencies, or other affordable housing programs promuigated
under City, State or Federal law, rules or regulations. Developer shall be
responsible for using commercially reasonable efforts to secure all funding
necessary for the development, construction and operation of the Project, subject
to Section 4.27 hereof. This Agreement does not constitute any commitment by
the City to lend or grant money for the Project, nor any covenant by Developer
that Tax Credits, Bonds or other financing will be granted by the City, State, HUD
or other Federal agencies.

4.15.2 Developer shall provide the City with evidence reasonably
satisfactory to the City that Developer has secured financing adequate to cover
the Project costs as described in the Budget, as may be updated from time to
time, prior to execution of the Lease.

4,16 Assumption of Risk and Liability. Developer shall assume sole and
complete risk and liability for the development of the Project.

4.17 Sexual Harassment. Developer shall comply with the City's sexual
harassment policy (ROH Chapter 1, Article 18), attached hereto as Exhibit F and
made a part hereof.

4.18 Developer's_Cooperation. Developer shall keep the City fully
informed as to the status of all approvals and delays and at all times to act in
good faith, reasonably and in full cooperation with the City in connection with the
construction and development of the Project.

4.19 Observance of Laws, Ordinances and Requlations. Developer, its
officers, agents, assigns, employees, consultants and/or contractors, or persons

acting for or oh its behalf, shall comply with ali applicable laws, ordinances,
codes, rules, regulations, guidelines and policies of the Federal, State and City
governments, and any order or direction of any governmental agency or court.

4.20 Safe, Sanitary and Orderly Condition. Developer, its officers,
agents, assigns, employees, consultants and/or contractors, or persons acting for
or on its behalf, shall keep the Property and any improvements in a safe, clean,
sanitary and orderly condition.

4.21 nformation to be Provided by Developer. On or prior to the end of
each calendar quarter, Developer shall furnish (i) an update to the Development
Schedule, showing Developer's progress to date and estimated time for
completing the Project (each sighificant design phase for preparing the Project
plans shall be indicated), and (i) an update to the Budget, showing Developer's
estimated costs for developing and constructing the Project, including
Developer's estimates of costs incurred to date and to be incurred over the
remainder term of development. '
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4.22 Notice of Claims. Developer shall notify the City immediately when
Developer becomes aware of any demand, litigation, ctaim or enforcement action
brought or threatened, of any kind, which might subject Developer or the City to
any governmental fines or penalties, or which might subject the City to liability, in
any amount. Developer shall notify the City immediately when Developer
becomes aware of any written demand, litigation, claim or enforcement action
brought or threatened, of any kind, relating to the Property or Developer's
activities under this Agreement, which might subject Developer, but not the City,
to liability in an amount in excess of $100,000, whether or not covered by
insurance.

4,23 Hazardous Materials Assessments. Developer shall conduct at its
own cost, 2 Hazardous Materials Survey, a Phase 1 environmental site
assessment (pursuant to ASTM E1527-13) and a Phase 2 environmental site
assessment if warranted by the Phase 1 environmental assessment. The Phase
1 environmental site assessment (and Phase 2 environmental site assessment if
conducted, including all reports, surveys and/or studies triggered by the Phase 2
environmental site assessment) shall establish the baseline environmental
condition of the Property for purposes of defining Developer's environmental
obligations. As used herein, “Hazardous Materials Survey” means a hazardous
materials survey of asbestos-containing materials, lead-based paint, and other
hazardous materials which may be found in an existing building, and which
survey may be prepared and submitted as part of a Phase 2 environmental site
assessment.

4,24 Hazardous Materials. Developer shall not cause or permit the
escape, disposal, or release (as defined below) of any Hazardous Materials (as
defined below).

4.24 1 Developer shall not allow any Hazardous Materials on the
Property, except as authorized by law and for use in the ordinary course of
Developer's business, and then only in accordance with construction industry
standards and after written notice is given to the City. The City may object to and
prohibit the presence, storage or use of any such Hazardous Materials on the
Property in the City's sole and absolute discretion. If any lender or governmental
agency shall ever require testing to ascertain whether or not there has been any
escape, disposal or release of Hazardous Materials by Developer, then
Developer shall be responsible for all costs. In addition, Developer shall execute
affidavits, representations and the like from time to time at the City’s reasonable
request, concerning Developer's best knowledge and belief regarding the
presence, escape, disposal or release of Hazardous Materials on the Property.

4.24.2 Developer agrees to defend, indemnify, and hold harmless
the City from any actions, claims, damages or injury resulting from the presence,
escape, disposal or release of Hazardous Materials on the Property occurring
while Developer is in possession of the Property, or elsewhere if caused by
Developer or persons acting under Developer. Developer shall not be

November 6, 2015 17



Halewai‘olu Senior Residences
Development Agreement

responsible for, and Developer shall not defend, indemnify or held harmless the
City from any actions, claims, damages or injury resuiting from the presence,
escape, disposal or release of Hazardous Materials on the Property occurting
prior to Developer's possession of the Property (as established by the Phase 1
and/or Phase 2 environmental site assessment, including all reporis, surveys
andfor studies triggered by the Phase 2 environmental site assessment) or which
may migrate onto the Property, at any time, from an adjacent property or
properties at no fauit of Developer. This covenant shall survive the expiration or
earlier termination of this Agreement.

4243 In the event of a spill, release, escape, or discharge of
Hazardous Materials (“release™) on the Property while Developer is in possession
of the Property, or adjacent to the Property if caused by Developer or persons
acting under Developer, Developer shall take immediate corrective action to
correct or remove the cause of the release, shall contain, clean, remove, and
remediate any resulting contamination, and shall restore the Property and any
affected areas and waters to a condition that is acceptable to and that meets all
applicable standards of the governmental agencies with applicable jurisdiction,
such as the State Depariment of Health (“DOH") and the United States
Environmental Protection Agency (“EPA”). Developer shall also be responsible
for all assoclated reporting requirements. Developer shall undertake all of these
obligations at its sole cost and expense.

4.24.4 Developer shall maintain and employ debris, pollution, and
contamination control measures, safeguards, and techniques to prevent debris, -
pollution, or contamination to ocean waters, streams or waterways resulting from
the activities of Developer, its contractors and agents, in connection with the

Property.

4.24.5 If Hazardous Materials are encountered on or adjacent to the
Property, Developer shall immediately notify the City and shall immediately
cease all activity that may disturb or otherwise contribute to a release. Developer
shall not be responsible for such Hazardous Materials if Developer can establish,
based upon the Phase 1 and/or Phase 2 environmental site assessment
(including all reports, surveys andfor studies iriggered by the Phase 2
environmental site assessment), that the Hazardous Materials were present
before Developer occupied the Property, and were not the result of Developer's
use or occupancy of the Property.

4.24.6 Developer shall ensure that all waste generated from its
demolition and construction activities shall be properly handled and disposed of,
at its own expense, in accordance with all applicable faws and regulations.

4,24.7 For purposes of this Agreement:

4.24.7.1 "Environmental Laws” shall mean all federal,
state and local laws of every nature, including statutes, ordinances, rules,
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regulations, codes, notices, standards, directives of every kind, guidelines,
permits, licenses, authorizations, approvals, interpretations of the foregoing
by any court, legislative body, agency or official, judicial decisions, judicial
and administrative orders, rulings or judgments, or rules of common law
which currenily are in effect or which may come into effect through
enactment, issuance, promulgation, adoption or ctherwise, which in any way
may pertain to, relate to, or have any relevance to the environment, health or
safety. Environmental Laws include, but are not limited to, regulations and
orders of the EPA and DOH.

4.24.7.2 “Hazardous Substance” shall include any
chemical, substance, radicactive materials, organic or inorganic material,
controiled substance, object, condition, waste, living organism, or
combination thereof which is, may be in the future, or has been determined
by state or federal authority under any Environmental Law to be hazardous
to human health or safety or detrimental to the environment. This term shall
include, but not be limited to, petroleum hydrocarbons, asbestos, radon,
polychlorinated biphenyls, methane, fuels of any kind, and other materials or
substances that are, or may in the future be, regulated by the DOH or federal
authorities.

4.24.7.3 "Hazardous Materials" shali mean any
pollutant, toxic substance, hazardous waste, hazardous material, Hazardous
Substance, andfor oil as defined in or pursuant to the Resource
Conservation and Recovery Act, as amended, the Comprehensive
Environmental Response, Compensation and Liability Act, as amended, the
Federal Clean Water Act, or any other federal, state or local Environmental
Laws, regulations, ordinances or rules, whether existing or subsequently
enacted.

4.25 Transit Oriented Design. The Project is located within the proposed
Downtown Neighborhood Transit-Oriented Development Plan, which is a
community-based plan that focuses on the areas surreunding three (3) planned
rail transit stations in downtown Honolulu that are in the process of being
developed by the City under the provisions of the LUO (“TOD Plan"). Developer
is enhcouraged to participate in the promulgation of the TOD Plan and the
resulting TOD zone, the process for which is described in the LUO, and
Developer shall comply with the requirements of the adopted TOD Plan and TOD
Zone to the extent applicable o the Project.

4.26 Compliance with CDBG Requirements. Developer acknowledges
that the Property was acquired and/or improved with funds from the HUD

Community Development Block Grant program (‘CDBG") and is therefore
currently subject to CDBG restrictions. Developer shall (@) comply with all
applicable CDBG legal requirements with respect to the Property and the Project,
including requirements set forth under 24 Code of Federal Regulations ("CER")
Part 570 and further described in the RFP; and (b) fully cooperate with the City
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and HUD to achieve compliance therewith, including, if required, execution and
recordation of CDBG regulatory agreements, or amendments thereto. Without
limiting the foregoing, the City agrees to reasonably cooperate with Developer in
order that Developer may comply with the foregoing, which cooperation shall
include, but shall not be limited to, (i) forwarding copies of all notices and/for
correspondence the City receives from HUD which directly affect or may affect
the Project or the Property; (i) cooperating with the Developer and HUD for the
submission of any reports, records, notices or submittals which are required to be
defivered to HUD with respect to the Project or the Property; and (iii) reasonably
cooperating in its role as the "responsible enfity” under 24 CFR Part 58 by
accepting the environmental review prepared by Developer (so long as such
environmental review satisfies the requirements of 24 CFR Part 58 in the City's
reasonable discretion) and delivering such report o HUD pursuant to 24 CFR
Part 58. Notwithstanding the foregoing, the parties agree and acknowledge that it
shall be the City's sole responsibility, at its sole cost and expense, to commence,
oversee and complete a “change of use” designation under 24 CFR §570.5056
indicating that the Project will carry out one of the national objectives by
benefitting low- and moderate-income families prior to the execution of the
Lease. The parties further agree and acknowledge that Developer shall not be
responsible for any demands, claims, fines, penaities, lawsuits, orders, or other
enforcement. or administrative actions alleging noncompliance with CDBG
reguirements, including any demands for repayment of CDBG funds used to
acquire the Premises, where the alleged noncompliance: (i) is within the
exclusive control of the City and/or its employees; or (ii) does not relate to the
Premises ot the Project.

4.27 Financing Contingency. Notwithstanding anything in this Agreement
to the contrary, at any time prior to the execution of the Lease, Developer may
terminate this Agreement upon prior written notice to the City if Developer
determines that it is unable to obtaih Tax Credits, Bonds or other financing
acceptable to Developer, in its sole discretion, as Developer determines is
necessary or prudent fo construct and operate the Project in a timely manner
after exercising commercially reascnable efforts and due diligence to secure
such financing. If Developer properly elects to terminate this Agreement
pursuant to this Section 4.27, this Agreement and the rights and obligations of
the City and Developer shall be cancelled and of no further force or effect, except
as otherwise expressly provided in Section 14.23 of this Agreement.

4.28 Termination for Infeasibility. Notwithstanding anything in this
Agreement to the contrary, the parties acknowledge that Developer's ability to
perform certain responsibilities hereunder prior to the execution of the Lease are
contingent upon actions by third parties over which Developer has limited or no
control, or upon factual circumstances which cannot be determined as of the
Effective Date. The parties therefore agree that the following matiers are
conditions precedent to Developer's ability to execute the Lease and to proceed
with the development of the Project and to fulfill the terms and conditions of this
Agreement {"Development Contingencies”), so long as Developer uses its best
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efforts to achieve such Development Contingencies. Such Development
Contingencies are as follows:

4.28.1 The successiul elimination from the Property of Hazardous
Materials (defined above) or the successiul elimination or control of adverse
geotechnical conditions if any such materials or conditions are discovered.

4.28.2 The receipt of all necessary federal, state and local
governmental approvals and permits, in final and non-appealable form, including
without limitation, the Lease, environmentatl reports and statements, entitlements,
affordable housing regulatory agreements, and governmental financing
agreements on terms and conditions that would normally be acceptable to a
prudent developer of affordable housing in a similar marketplace and for a project
sirnilar to the Project.

4.28.3 The receipt of federal, state, local governmental or other
third-party funds necessary to conduct the environmental planning and feasibility
studies for the Project pursuant to Chapter 343, HRS.

If after the best efforts of Developer a Development Contingency
does not or cannot occur i a manner consistent with the Development Schedule
for the Project and in a manner which reasonably permits the accomplishment of
the Project in accordance with this Agreement, the parties will attempt to revise
the Development Schedule in a mutually acceptable fashion by extending
deadlines, revising budgets or otherwise. If the parties cannot agree as to a
revision of the Development Schedule, within 80 days after written notice that a
Development Contingency has not occurred or cannot occur, Developer or the
City may terminate this Agreement. In the event of a termination for infeasibility
as provided in this Section 4.28, neithet party shall have any liability to the other
pursuant to this Agreement, and the rights and obligations of the City and
Developer shall be cancelled and of no further force or effect, except as
otherwise expressly provided in Section 14.23 of this Agreement.

ARTICLE 5. CITY'S OBLIGATIONS.

5.1 Cooperation.

5.1.1 The City and Developer shall keep the other fully informed
as to the status of all approvals and delays for which each party is responsible,
and shall at all times act in good faith, reasonably and in full cooperation with the
other party in connection with the entittement, construction, development,
financing and operation of the Project, except where this Agreement provides
that a party shall have sole and absolute discretion.” Such cooperation shali
include, but not be limited to, the following:

5.1.1.1 Responding to all requests for review, consent
and approval within ten (10) Business Days of the receipt of such request,
unless a different time period is expressly required hereunder or mutually
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agreed to by the parties; provided, however, that if circumstances prevent
the City from responding within such time period, the City shall notify
Developer, provide Developer with a reasonable estimate of when the City
expects to respond, and shall respond within a reasonable time thereafter;
provided further that the requests for review shall not include City regulatory
agency reviews (e.g., permit applications to be reviewed by the Department
of Planning and Permitting) or any other reviews that are not deemed the
responsibility of the City Liaison (as defined below) by the terms of this
Agreement.

5.1.1.2 In connection with any reasonable request by a
requesting party hereto for a consent or approval required under this
Agreement, not unreasonably conditioning, delaying or withholding such
consent or approval, except where this Agreement provides that a receiving
party shall have sole and absolute discretion;

5.1.1.3 Expressing support for the Project, and
facilitating, supporting and cooperating in various community and public
stakeholder meetings and discussion forums, at no cost to the City; and

5.1.1.4 Supporting and assisting Developer with the
City Council approval process.

5.2 Appointment of City Liaison. The City hereby appoints Sandra
Pfund as its primary contact person and manager of the Project and the Property
on behaif of the City ("City_Liaison"). This City Liaison shall only be responsible
and able to speak to confractual obligations and issues arising directly under this
Agreement and pertaining o the City’s proprietary capacity as a party to this
Agreement. The City Liaison shall not, under any circumstances, be authorized
or available to address or comment on questions of Project entitlements, legality
or compliance with City ordinances, codes, rules or other requirements — all such
questions being answerable or addressable only by the responsible City
Departments in the ordinary course of their operations. The City shall have the
right to change or substitute said City Liaison at any time, so long as the
Developer is notified at least fifteen (15) days in advance, and in writing, of such
substitution. The City Liaison shall be the authorized agent of the City for
purposes of carrying out the City’s contractual rights and obligations under this
Agreement, and as limited above, and Developer shall be entitled to receive and
rely upon information from the City Liaison as it pertains to rights and obligations
under this Agreement, to the same extent as if it were from the City direcfly. Any
information or direction provided by Developer to the City Liaison pertaining fo
rights and obligations under this Agreement, and as limited above, shall be
deemed to have been provided to the City. Furthermore, all approvals required
to be considered by the City under this Agreement, and as limited above, shall be
directed fo and answered by the City Liaison, unless otherwise expressly
reserved in this Agreement or applicable law for City Council approval.
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5.3 Due Diligence Materials. No later than five (5) Business Days
following the Effective Date, the City agrees to provide Developer with the City
Documents listed in Section 4.1.1 of this Agreement.

54 GET and Real Property Tax Exemptions. Upon request by
Developer and provided the Project qualifies for an exemption from general
excise tax or real property tax under applicable laws, ordinances or rules, the
City agrees to cooperate with Developer in submitting claims for exemptions from
taxes on behalf of itself or its contractors, consultants, or assigns, Developer
shall be responsibie for all associated costs.

85 Removal of Urban Renewal Plan. As soon as practicable following
the Effective Date and in no case later than the execution of the Lease, the City
hereby agrees to terminate, release and remove from the Property’'s record of
title any and all encumbrances related to that certain outdated and expired Urban
Renewal Plan for the Queen Emma Project dated November 19, 1957, and
revised May 12, 1958 (“Urban Renewal Plan”), which Urban Renewal Plan has
since expired, including, without limitation, the Urban Renewal Plan, that certain
Declaration of Restrictions Affecting Redevelopment Sites in the Queen Emma
Project Designated for Commercial Use dated March 17, 1961, and recorded in
the Bureau in Liber 4040, Page 112, and that certain Owner-Redevelopment
Agreement dated July 17, 1962, and recorded in the Bureau in Liber 4413, Page
8.

ARTICLE 6. CONDITIONS PRIOR TO EXECUTION OF THE LEASE

The condifions that must be satisfied before the Lease is executed are as
follows:

6.1 This Agreement shall be approved by the City Council and
executed by the City and Developer;

6.2 A public hearing shall be held on proposed lease rent in
accordance with ROH Section 28-3.4(h);

6.3 Once the Developer has completed its due diligence investigations
pursuant to Section 4.1, finalized the Project scope based on the requirements of
Developer's lenders and investors and feedback from governmental authorities,
community groups and public stakeholders, and agreed on a final form of the
Lease with the City pursuant to Section 2.2.10, the City shall transmit the final
version of the Lease to City Council for approval by resolution. The City Council’s
approval, in its absolute discretion, of the Lease by resolution shall be a condition
precedent to the execution of the Lease;

64 There shall be no uncured defaults by Developer under this
Agreement;
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6.5 The Construction Plans shail have been approved by the City and
by the Disability and Communication Access Board, pursuant to Sections 4.7 and
4.12.4 herein;

6.6 A rental program shall have been approved by the City pursuant to
Section 4.10 herein;

6.7 Developer shall have consulted with SHPD and have evidence of
an understanding regarding historic preservation requirements for the Project. If
an archaeological inventory survey is required, that shall be completed prior to
the execution of the Lease;

6.8 Developer shall have provided, to the reasonable satisfaction of the
City, evidence that there are funds avallable and committed fo Developer
sufficient to pay for one hundred percent (100%) of the Project costs in
accordance with Section 4.12 herein;

6.9 Developer shall conduct, at its own cost, a Hazardous Materials
Survey, a Phase 1 environmental site assessment (pursuant to ASTM E1527-13)
and a Phase 2 environmental site assessment if warranted by the Phase 1
environmental site assessment,

6.10 Developer shall conduct and submit to the City an environmental
review as required by 24 CFR Part 58 in compliance with all applicable CDBG
tegal requirements, including 24 CFR §507.604 and 24 CFR Part 58;

6.11 Developer shall have complied with the requirements of Chapter
343, HRS, and the accepting authority has accepted as final any environmental
assessment or environmental impact statement, to the extent required by law,
and no legal challenges shall have been filed in the time allotted pursuant to
Section 343-7, HRS;

6.12 Developer shall demonstrate to the City’s reasonable satisfaction
that it has established a process to work with members of the Chinatown
community to coordinate services and programs for the Community Center. This
shall include the establishment of an advisory committee which will be composed
of representatives from the Chinatown community and Chinatown community
organizations, to provide input and suggested guidelines on the operations of the
Community Center and its use by various organizations.

6.13 Developer shall have delivered to the City ceriificates or other
satisfactory evidence that Developer has obtained or caused its Contractor
(defined below) to obtain the bonds required pursuant to Article 10 of this
Agreement,

8.14 In accordance with applicable CDBG legal requirements, City shall
have completed the “change of use” designation under 24 CFR §570.505
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indicating that the Project will carry out one of the national objectives by
benefitting low- and moderate-income families.

ARTICLE 7. CONDITIONS PRIOR TO COMMENCEMENT OF
CONSTRUCTION

Developer shali not commence with any parnt of construction of the Project until a
Nofice to Proceed has been issued by the City. The Notice to Proceed shall be
issued upon Developer's request upon the fulfillment, to the City's reasonable
satisfaction, of all of the following conditions precedent;

: 7.1 Developer shall have performed and complied with all agreements
and conditions required to be performed and complied with by Developer
pursuant to this Agreement prior {o or at Commencement of Construction. As
used herein, "Commencement of Construction” shall mean the date that
Developer commences actual construction of the Project or any pottion thereof
after the building permit for such consiruction has been issued.

7.2  Developer shall furnish to the City evidence satisfactory to the City
that Developer has obtained all required permits for the proposed construction,
including but not limited to, the applicable NPDES permits and building permits.

7.3  Developer shall furnish to the City one (1) complete set of plans
and specifications for the Project approved by the City and the Disability and
Communication Access Board.

7.4  Developer shall furnish to the City evidence that Developer has
obtained the approvals of the Board of Water Supply, the Department of
Environmental Services, Hawaiian Electric Company and ail other required
entities for all connections to off-site infrastructure and for roadway access
improvements, pursuant to Section 4.12.11 herein.

7.5 Developer shall have entered into one or more construction
contracts (collectively, the “Construction Contract”) that covers the entire
development and construction of the Project. The Construction Contract must be
in form and content reasonably satisfactory o the City and shail be assignable to
the City upon Developer's uncured breach of this Agreement, subject {o the
rights of the lender(s) providing financing for the Project and only upon such
lender(s)’ prior written consent. The general coniractor (“Contractor”) for the
construction of the Project shall be acceptable to the City in its reasonable
discretion. Developer shall provide the City a copy of the executed Construction
Contract.

7.6  Any confract for architectural services shall be satisfactory fo the
City and shall be assignable to the City upon Developer's uncured breach of this
Agreement, subject fo the rights of the !ender(s) providing financing for the
Project and only upon such lender(s)’ prior written consent. Developer shall
furnish the City with a copy of the architecturat contract.

November 6, 2015 25



Halewai'olu Senior Residences
Development Agreement

7.7  Any contract for engineering services shall be satisfactory to the
City and shalil be assignable to the City upon Developer's uncured breach of this
Agreement, subject to the rights of the lender(s) providing financing for the
Project and only upon the prior written consent of such lender(s). Developer shall
furnish the City with a copy of the engineering contract.

7.8 . Developer or iis Contractor shall procure and furnish to the City a
copy of a performance and payment bond equal to one hundred percent (100%)
of the Construction Contract for the work to be commenced as set forth in Article
10 hereinbelow. The City shall be named as a co-obligee on such bond. The
Project lender(s} may also be named as co-obligee(s) on such bond.

7.9 Developer shall furnish to the City a construction schedule for the
Project and any updates as requested by the City, which schedule shall be
subject to the City's reasonable approval and binding upon Developer, subject to
the terms and conditions of this Agreement.

7.10 Developer shall furnish to the City a breakdown of the total
development cost of the Project, including estimated contingencies.

7.11 Developer shall provide updated evidence reasonably satisfactory
to the City that there are funds available and committed to Developer sufficient to
pay for one hundred percent (100%) of the total estimated balance of the
construction costs.

7.12 The Lease has been fui!y executed and recorded.

7.13 Developer shall have a waste management plan and a noise and
dust abatement plan that have been approved by the City.

7.14 The representations and warranties of Developer contained in this
Agreement and otherwise made by or on behalf of Developer in writing, in
connection with this Project shall apply.
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ARTICLE 8. CONSTRUCTION

8.1 City Inspection. Upen twenty-four (24) hours prior written notice to
Developer, the City and its agents, including any appraiser, inspector, architect or
engineer who may be retained by the City, shall at all times during the
construction of the Project, have the right of entry upon and reasonable access to
the Property, subject to safety and other monitoring conditions or requirements
reasonably imposed by Developer or the Contractor. They shall have the right to
inspect all work done, labor performed and materials furnished in and about the
construction site and to inspect all books, contracts, records and papers of
Developer relating to the development, financing and construction of the Project
under this Agreement. The Cily and it agents shall not interfere with the work in
progress. At least {two (2) weeks prior to start of construction, Developer shall
furnish the City a current construction schedule, and updated schedules. The
City shall be invited to Developer's pre-construction meeting with its Contractor
and to Developer's regularly scheduled owner-architect-contractor (“OAC")
meetings for the Project.

8.2 Coordination of Construction with Ongoing Activities. Developer
shall coordinate its construction on the Property and shall also cooperate with
other activities taking place in the vicinity of the Property. Developer shall be
responsible for repairing or paying for the costs of repairing any damage that its
activities may cause to any existing improvements, other than improvements that
are replaced, removed, or demolished as part of the approved construction.

8.3 Submittals to the City Upon Completion of Construction. Within five
(5) Business Days of receipt of each item, Developer shall submit the following to

the City:

8.3.1 A ceriification by an architect or engineer duly licensed
under the laws of the State of Hawaii that the improvements have been
completed in accordance with the Project plans and specifications upon the
completion of such work.

8.3.2 One half-sized print set, and an electronic “pdf” file on CD of
“as built" drawings reflecting all construction changes, alterations or deletions
and bearing the seal and sighature of the registered professional engineer or
architect, after each increment of construction work has been completed.

8.3.3 All copies of the Certificates of Occupancy issued by the City
for the increment of construction work completed.

8.3.4 Copy of the Affidavit of Publication filed at the First Circuit
Court of the State of Hawaii indicating that a nolice of completion of the
applicable increment of construction work has been published.
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ARTICLE 9. INSURANCE AND INDEMNITY

9.1 Indemnity. Developer will indemnify, hold harmless and defend the
City from and against all claims, demands, losses, judgments, fines or penalties
whatsoever for: (a) failure of Developer or its agents and employees to make
any required disclosures in connection with the Project to tenants or purchasers
or any other person or other enfities, as required by law; (b) any
misrepresentations made by Developer or its agents and employees in
connection with the Project to any person or entity; (¢) any failure by Developer,
or any person or enlity related to Developer's use, occupancy or activity on the
Property, to comply with any laws, regulations, ordinances, order or other legal
authority; and (d) loss or damage, including property damage, bodily injury, and
wrongful death, arising out of or in connection with the development and
construction of the Project by Developer, its agents, employees, contractors,
subcontractors, or invitees, or in the event of accident, fire or any failure by
Developer to keep the Project in a safe condition during the development and
construction of the Project; provided that such claims, loss or damage is not the
result of the gross negligence or willful misconduct of the City, its agents or
employees.

9.2 Insurance.

9.2.1 Developer'’s Insurance. At all times during the Term and
until such time as action against the City, Developer, its Contractor or
subcontractor for death, injuries, losses and damages is barred by the provisions
of Chapter 657, HRS, Developer shall procure and maintain in full force and
effect, at Developer’s sole expense, any and all insurance that may be required
by any laws as they may pertain to Developer's activities under this Agreement,
as well as the following policies of insurance in the following amounts;

9.21.1 Workers Compensation and Emplovers
Liability Insurance. Developer shall maintain workers compensation and

employers liability insurance. Workers compensation coverage shall be in
accordance with State statutes. Employers liability coverage shall provide
limits of not less than $1,000,000 each accident for bodily injury by accident
or $2,000,000 each employee, $2,000,000 aggregate, for bodily injury by
disease. The policy will include a waiver of subrogation in favor of Developer.

9.2.1.2 Liabllity Insurance. Developer shall maintain
commercial general liability (CGL) with a limit of not less than $2,000,000
each occuirence, and $4,000,000 general aggregate, and $4,000,000
aggregate for the Project. CGL insurance shall be written on ISO occurrence
form, CG 00 01 {(or a substitute form providing equivalent coverage), and
shall cover liability arising from premises, operations, independent
Contractors, products-completed operations, personal injury and advertising
injury, and liability assumed under an insured contract (including the tort
liability of another assumed in a business contract). The policy shall be
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endorsed to redefine the word occurrence to include construction defect
coverage. City shall be included as an additional insured under the CGL,
using ISO additional insured endorsement CG 20 10 (11/85) (or equivalent),
and as appropriate CG 20 37 or equivalent and under the commercial
umbrella. The policy(ies) shall contain a waiver of subrogation against City.

9.21.3 Business Automobile Liability Insurance.
Developer shall maintain business auto liability (including no-fault coverage)
insurance with a limit of not less than $1,000,000 each accident. Such
insurance shall cover liability arising out of any aute (including owned, hired,
and non-owned autos) used in the performance of this Lease. Business auto
coverage shail be written on [SO form CA 00 01 or CA 00 20, or a substitute
form providing equivalent liability coverage. If necessary, the policy shall be
endorsed to provide contractual liability coverage.

9.21.4 Umbrella/Excess Liability. Developer shall
maintain umbreliafexcess liability insurance with limits of not less than
$10,000,000 per occurrence combined single limits and aggregate, with the
aggregate to apply per project/per location. Such insurance shall be written
oh an occurrence basis in excess of the underlying insurance described in
Sections 9.2.1.1 through 9.2.1.3, which is at least as broad as each of the
underlying policies, and otherwise including “pay on behalf’ wording,
concurrency of effective dates with underlying primary coverages, blanket
contractual liability, and construction defect coverage. The amounts of
insurance required in. Sections 8.2.1.1 through 9.2.1.4 may be satisfied by
Developer purchasing coverage for the limits specified or by any combination
of underlying and umbrella limits, so long as the total amount of insurance is
not less than the total limits required under this Sectjon 9.2.1.4.

8.21.5 Professional Liability Insurance. Developer
shall maintain professional liability insurance with limits of not less than
§1,000,000 per occurrencefannual aggregate, covering the design
professionals hired by Developer, their employees and agents, any
subcontractors and subcontractors’ employees or-agents for liability arising
out of errors, omissions, or negligence in the performance of professional
services under this Agreement. Such insurance shall remain in full force and
effect continuously for the period of design and construction of the
improvements, and for a period of 3 years following substantial completion of
Construction, provided that such coverage is reasonably available at
commercially affordable premiums, as mutually determined and agreed. For
the purposes of this section, Professional Services has the meaning set forth
in Section 103D-104, HRS.

9.2.1.6 Environmental Impairment Liability or
Contractors Poliution Liability Insurance. Developer shall maintain, or cause
its Contractor to maintain, environmental impairment liability or contractors
pollution liability insurance covering third-party injury and property damage
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claims, including cleanup costs, as a result of pollution conditiocns arising
from the Property, Developer's activities or completed operations. Such
requirement shall commence upon the Commencement of Consiruction for
the Project, and terminate no less than three (3) years after the receipt of the
final Certificate of Qcoupancy for the Project issued by the City for the final
increment of construction work completed. City will be named as an
additional insured. The limits of coverage will not be less than $2,600,000.

9.2.2 Insurance Coverage For Construction Phase. Prior to
commencing Construction or site preparation work, Developer shall procure or
cause to be procured and maintain (as provided herein), all insurance to cover
the demolition, construction and development activities under this Agreement,
that may be required by any laws, in addition to the coverages specified in
above, and the following types and amounts of insurance described below.

(a) Builders Risk Insurance. Developer shall maintain builders risk
insurance covering all risks of physical loss except those specifically
excluded in the policy and shall insure at least against the perils of fire
and extended coverage, theft, vandalism, malicious mischief, and
collapse, earthquake, flood and windstorm. The insurance shall apply
on a replacement cost basis. This insurance shall cover the entire
work at the site, including all improvements, materials and equipment,
and reaschabie compensation for architects’ services and expenses
made necessary by an insured loss. Insured property shall include
portions of the work, materials and equipment located away from the
site but intended for use at the site, and shall also cover portions of
the work, materials, and equipment in transit. The policy shall include
as insured property scaffolding, false work, and temporary buildings
located at the site. The policy shall cover the cost of removing debris,
including demolition. The insurance required shall name as instired,
the City, the Developer and all subcontractors in the work.

Developer is responsible for paying any portion of any loss not
covered because of the operation of any deductible or co-insurance
provision applicable to the insurance required herein.

(b) Boiler and Machinery Insurance. Developer shall maintain boiler and
machinery ihsurance covering insured objects, including rooftop
HVAC units and any separate heating units or boilers which serve the
Property, during installation and testing and until final acceptance, and
including mechanical breakdown. Such coverage shall be for the full
replacement value without deduction for depreciation. This insurance
shall name as insured the City, Developer, and all subcontractors in
the work.
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{c) Developer shall be responsible for any and all loss or damage to
equipment, tools and other personal property, and may at its option
purchase insurance {o cover such property and equipment.

9.2.3 Nature of Insurance Program. All insurance policies this
Agreement requires shall be issued by carriers that: (a) have a policyholders’
rating of “A-, VIII” or better, based on the latest rating publication of Property and
Casualty Insurers by A.M. Best Company (or its equivalent if such publication
ceases to be published); and (b)are lawfully doing business in the State.
Developer may provide any insurance under a "blanket” or “umbrella” insurance
policy, provided that (i) such policy or a certificate of such policy shall specify the
amount(s) of the fotal insurance allocated {o the Project, which amount(s) shall
equal or exceed the amount(s) required by this Agreement and shall not be
reduced for claims made for other properties; and (i) such policy otherwise
complies with this Agreement.

8.2.4 Policy Reguirements and Endorsements. All insurance
policies required by this Agreement shall confain (by endorsement or otherwise)

the following provisions:

9.2.4.1 Contractor Insurance. Developer shall either:
(a) include all contractors as insureds under all insurance set forth above, or
(b) cause each contractor employed by Developer to purchase and maintain
insurance of the types specified above. When requested by the City,
Developer shall furnish copies of certificates of insurance evidencing
coverage for each contractor.

9242 |Insureds. Insurance policies shall identify City
as an “additional insured” using 1SO form CG 20 10 (or equivalent), and
during any construction activity the 1 CD 20 37 will also be required.
Insurance policies shall name City and Developer as loss payees as their
respective interests may appear, and each mortgagee this Agreement allows
under a standard noncontributing mortgagee clause. Notwithstanding
anything to the contrary, all insurance proceeds shall be paid and applied as
this Agreement provides. On all insurance policies where City is named as
an additional insured, City shall be an additional insured to the full limits of
coverage purchased by Developer even if those limits are in excess of those
required under this Agreement.

9.243 Primary Coverage. All policies shall be writien
as primary policies not confributing to or in excess of any coverage that City
may carry, and Developer's insurers will not seek contribution from other
insurance available to City.

9.2.4.4 Contractual Liability. Liability Insurance
policies shall contain contractual liability coverage, for Developer's indemnity
obligations under this Agreement, to the extent covered by customary
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contractual liability insurance coverage. Developer's failure to obtain such
contractual liability coverage shall not relieve Developer from any indemnity
obligation under this Agreement.

92.45 Severabilty of Interest. Liability insurance
policies shall contain a clause clarifying that, except with respect to coverage
limits, the insurance applies separately to each insured and that the policy
covers claims or suits by one insured against other, to the extent customarily
covered by liability insurance policies.

9.2.46 Notice to City. All policies required hereunder
shall be written to provide not less than thirty (30) days prior Notice of
cancellation or material change to City; provided that upon Developer's
request, City shall allow Developer {o assume this obligation if Developer
demonstrates that its insurers will not provide such notice at a reasonable
cost.

9.2.5 Waiver of Certain Claims. Notwithstanding anything to the
contrary contained in this Agreement, Developer and City each waive any right of
recovery against the other party and against any other party maintaining a policy
of property insurance with respect to this Agreement or the Property, for any loss
or damage sustained by Developer or City, as the case may be, that is covered
by any policy of property insurance maintained {or required to be maintained
under this Agreement) with respect to the Property, or the contents of the same
or any operation in the Property, whether or not such loss is caused by the fault
or negligence of City or its agents, directors, employees or officers, or is caused
by the fault or negligence of Developer or its agents, directors, employees or
officers.

9.2.6 Waiver of Subrogation. Developer will require all insurance
policies in any way related to the Agreement and secured and maintained by
Developer to include clauses stating each underwriter will waive all rights of
recovery, under subrogation o otherwise, against the City and all tiers of
contractors or consultants engaged by either of them. Developer will require of
contractors and consultants, by appropriate written agreements, similar waivers.
if Developer's policy of insurance relating to this Agreement or to the Property
does not permit the foregoing waiver or if the coverage under such policy would
be invalidated as a result of such waiver, Developer shall obtain from the insurer
under such policy a waiver of all right of recovery by way of subrogation against
City in connection with any claim, joss or damage covered by such policy.

8.2.7 Evidence of Insurance.

_ 9271 Upon execution of this Agreemeni by
Developer, Developer shall furnish City with current certificate(s) of
insurance, executed by a duly authorized representative of each insurer,
certifying that at least the minimum coverages required herein are in effect
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and specifying that the liability coverages are wrilten on an occurrence form
and that the goverages will not be cancelied, non-renewed or materially
changed by endorsement or through issuance of other policy(ies) of
insurance without 60 days advance written notice to City.

9.2.7.2 Prior to commencing work at the Property,
Developer shall furnish City with a certificate(s) of insurance, executed by a
duly authorized representative of each insurer, showing compliance with the
insurance required under Section 9.2.2 above.

9.2.7.3 Upon final acceptance of the Construction, and
prior to the use or occupancy of any improvements, Developer shall furnish
City with a certificate of insurance, executed by a duly authorized
representative of each insurer, showing compliance with the applicable
insurance required under the Lease.

9.2.7.4 Developer shall provide certified copies of all
Insurance policies required above within 10 days of the City's written request
for said copies.

9.2.7.5 Failure of the City to demand such certificate
or other evidence of full compliance with these insurance requirements or
failure of City to identify a deficiency from evidence that is provided shall not
be construed as a walver of Developer's obligations to maintain such
insurance.

98.2.7.6 The acceptance of delivery by the City of any
certificate of insurance evidencing the required coverages and limits does
not constitute approval or agreement by the City that the insurance
requirements have been met or that the insurance policies shown in the
certificates of insurance are in compliance with the requirements of this
Agreement.

9.2.8 Deductibles, Retentions and Co-Insurance. Developer is
solely responsible for any loss or portion of loss not covered by the insurance
required herein by reason of the application of any deductible, self-insured
retention or co-insurance provision of the respective policy(ies), or due to policy
limits or exclusions.

9.2.9 Failure to Maintain Insurance.

9.29.1 Failure to maintain the required insurance may
result in termination of this Agreement at City's option. If the City is
damaged by the failure of Developer to maintain insurance as required in this
paragraph, then Developer shall bear all reasonable costs properly
attributable to that failure.

November 6, 2015 33



Halewai'olu Senior Residences
Development Agreament

9.28.2 City shall have the right, but not the obligation,
to prohibit Developer or any of its contractors from entering the Property unti
Developer has provided certificates or other evidence that insurance has
been placed in complete compliance with these requirements and such
certificates have been approved by the City.

9.29.3 If Developer fails to maintain the insurance as
set forth herein, the City shall have the right, but not the obligation, to
purchase said insurance at Developer's expense. In no event shall the City
be liable for payment of premiums due under any policy issued to Developer
by reason of the City being added as an ‘insured’ as required herein.

8.2.10 Additional Insurance. City resetves the right to require
additional kinds or amounts of insurance, as may be mutually agreed from time
to time. Developer shall periodically, but not less frequently than once every
three (3) years, reevaluate the scope of risks covered and the limits of its
insurance and, if commercially reasonable, increase such coverage or limits in
order to provide coverage for Developer’s and City’s protection for risks and
limits that a prudent business person would provide for property being put to
uses similar to those of the Property. ‘

9.2.11 No Representation. City makes no representation that the
limits of liability required to be carried by Developer pursuant to this Article are
adequate to protect Developer. If Developer believes that any of such insurance
coverage is inadequate, Developer shall obtain such additional insurance
coverage as Developer deems adequate, at Developer's sole expense. No
approval by City of any insurer, or the terms or conditions of any policy, or any
coverage or amount of insurance, or any deductible amount shall be construed
as a representation by City of the solvency of the insurer or the sufficiency of any
policy or any coverage or amount of insurance or deductible, or to limit
Developer's contractual obligations and liabilities, and Developer assumes full
risk and responsibility for any inadequacy of insurance coverage or any failure of
insurers.

ARTICLE 10. PERFORMANGE AND PAYMENT BONDS.

10.1 Acceptable Development Contract Performance and Payment
Bonds. Prior to the Commencement of Construction, Developer shall provide or
shall cause the Contractor to provide, at no cost to the City, a performance and
payment bond covering the cost of the Construction Contract. Acceptable
performance and payment bonds shall be limited to surety bonds underwritten by
a company licensed or otherwise authorized under applicable law to issue bonds
in the State. The bonds must be issued by a corporate surety who is listed on the
United States Department of Treasury Circular 570, “Companies Holding
Ceriificates of Authority as Acceptable Sureties on Federal Bonds” and the A.M.
Best rating of the corporate surety issuing such bonds must be rated A or higher,
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The corporate surely issuing such bonds shall not be a captive or an entity
related in any way to Developer.

10.2 Bond Forms.

10.2.1 Developer shall execute or cause the Contractor to execute
the surety performance and payment bond substantiaily in the form of the current
version(s) of the AlA Document A312 Performance Bond and Payment Bond, or
as otherwise reasonably approved by the City.

10.2.2 The Contractor shall be the principal, and the surety shall be
a corporate surety satisfactory to the City. A performance and payment bond
obtained from a captive insurance company or cther entity related in any way to
Developer shall not be permitted. The bond shall be conditioned upon the full
and proper performance of the work in accordance with the plans and
specifications approved by the City and upon the payment of all materials and
labor in connection with the development and construction of the Project.

10.3 GContracts with Federal Funds. In addition to the requirements of
this section, if the Project is partially or fully funded with Federal funds, the
amount of the bonds shall be the amount required by such Federal agency, and
the surety companies shall be those listed in the latest issue of the U. S.
Treasury Circular 570, ' .

10.4 Payment Claims Against the Payment Bond.

10.4.1 Each person who has furnished labor or material to
Developer for the work required under this Agreement for which a payment bond
is furnished under this section, and who has not been paid amounts due before
the expiration of a period of ninety (90) days after the day on which the last of the
labor was performed or material was furnished or supplied, for which a claitm is
made, may institute an action for the amount, or balance thereof, unpaid at the
time of the institution of the action against Developer or Developer and its
sureties, on the payment bond and have its rights and claims adjudicated in the
action, and judgment rendered thereon; subject to the City priority on the bond, if
such priority is approved by the Project's lender(s).

As a condition precedent to any such suit, written notice shall be
given by registered or certified mail to Contractor, Developer and surety, within
ninety (90) days from the date on which the person did or performed the iast
labor or furnished or supplied the last of the material for which claim is made,
stating with substantial accuracy the amount claimed and the name of the party
to whom the material was furnished or supplied or for whom the labor was done
or performed

10.4.2 Every suit instituted upon a payment bond shail be brought
in the First Circuit Court of the State of Hawaii, but no suit shall be commenced
after the expiration of one year after the day on which the last of the labor was
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performed or material was supplied for the work provided in the Agreement. The
obligee named in the bond need not be joined as a party in any suit

10.4.3 With respect to any such payment bond, if the full amount of
the liability of Developer or Developer and its sureties on the security is
insufficient to pay the full amount of the claims, then after paying the full amount
due to the City (if any), the remainder shall be distributed pro rata among the
claimants.

10.4.4 Certified copies of bonds may be requested and abtained by
any person upon payment of the costs of reproduction and certification of the
bonds, and postage. A certified copy of a bond shall be prima facie evidence of
the contents, execution, and delivery of the original

ARTICLE 11. EQUAL EMPLOYMENT OPPORTUNITY.

11.1 Developer shall not discriminate against any employee or applicant
for employment because of race, color, refigion, sex or national origin. Developer
will take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, coler,
religion, sex or national origin. Such action shall include, but not be limited to,
the following: employment, upgrading, demotion or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training including apprenticeship. Developer
agrees to post, in conspicuous places available to employees and applicants for
employment, notices to be provided by the City setting forth the provisions of this
nondiscrimination clause.

11.2 Developer shall, in all solicitations or advertisements for employees
placed by or on behalf of Developer, state that all applicants will receive
consideration for employment without regard to race, color, religion, sex or
national origin.

11.3 Developer will send to each labor union or representative of
workers with which Developer has a collective bargaining agreement or other
contract or understanding a notice advising the union or worker's representative
of Developer's commitment under Section 202 of Executive Order 11246 of
September 24, 1965, by the President of the United States (such order, "EOC
11246™, and shall post copies of the notice in conspicuous places available to
employees and applicants for employment.

11.4 Developer will comply with all provisions of EQ 11246, and of the
rules, regulations and relevant orders of the Secretary of Labor as they may be
amended.

11.5 Developer will furnish all information and reports required by EO
11246, and by the rules regulations and orders of the Secretary of Labor.
Developer will permit access o its books, records and accounts to the City and
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the Secretary of Labor for purposes of investigation to ascertain compliance with
such rules, regulations and orders.

116 I[n the event of Developer's noncompliance with the
nondiscrimination clauses of this Article 11, or with any of the said rules,
regulations or orders, and failure to cure the same as allowed by law, this
Agreement may he cancelled, terminated or suspended in whole or in part and
Developer may be declared ineligible for further government contracts or
federally assisted construction contracts in accordance with procedures
authorized in EO 11246, and such other sanctions as may be imposed and
remedies invoked as provided in EO 11246, or by rule, regulation or order of the
Secretary of Labor or as otherwise provided by law.

11.7 Developer will include the provisions of Sections 11.1 through 11.6
of this Agreement in every construction coniract or purchase order entered into
or made by Developer and will require the inclusion of these provisions in every
subcaontract entered into by any of its contractors, unless exempted by rules,
regulations or orders of the Secretary of Labor issued pursuant to Section 204 of
EO 11246, so that such provisions will be binding upon each contractor,
subcontractors or vendor as the case may be. Developer will take such action
with respect to any construction contract, or cause its contractors to take such
action with respect to any subcontract, or purchase order as the City or the
Secretary of Labor may direct as a means of enforcing such provisions, including
sanctions for noncompliance; provided, however, that in the event Developer
becomes involved in or is threatened with litigation with a confractor,
subcontractor or vendor as a result of such direction by the City, Developer may
request the United States to enter into such litigation to protect the interests of
the United States. For the purpose of including such provisions in any
construction contract, subcontract or purchase order as required hereby, the first
three lines of this section shall be changed to read, "During the performance of
this contract, the contractor agrees as follows:" and the term "Developer” shall
be changed to “Contractor" wherever it appears.

ARTICLE 12, REPRESENTATIONS AND WARRANTIES

121 Developer's Representations and Warranties. Developer
represents and warrants to the City to the best of its knowledge and belief, as of
the Effective Date and as of the date the Lease is executed by Developer, as
follows:

12.1.1 Execution of this Agreement on behalf of Developer by the
signatory hereto is duly authorized, Developer has the full right and authority to
enter into this Agreement and all documents contemplated hereby, and the
execution, consent or acknowledgment of no other person is necessary in order
to validate the execution of this Agreement by Developer. Upon full execution,
this Agreement shatl be valid, legally binding and enforceable against Developer
according to its terms. Developer and the person signing below for Developer
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further represent and warrant that there are no restrictions, agreements, or
limitations on Developer’s right or ability to enter into and perform the terms of
this Agreement.

12.1.2 No consents or approvals are required to he obtained from
any governmental body or agency for the execution and delivery of this
Agreement by Developer or, if required, the same have been obtained.

12.1.3 All tax returns and reports of Developer required by law to be
filed have been duly filed and all faxes, assessments, confributions, fees and
other governmental charges {(other than those presently payable without penalty
or interest and those currently being contested in good faith) upon Developet's
properties or assets or income which are due and payable have been paid, and
Developer has submitted applicable state and federal tax clearance ceriificates
prior to execution of this Agreement.

12.1.4 Developer is not in violation of or in default with respect to
any term or provision of any mortgage, indenture, contract, agreement or
instrument which materially and adversely affects or will materially and adversely
affect the business or prospects or condition (financial or other) of Developer or
the Project. The execution, delivery, performance of and compliance with this
Agreement will not result in any such violation or be in conflict with or constitute a
default under any such term or provision or result in the creation of any
morigage, lien or charge on any of the properties or assets of Developer. There
is no term or provision of a mortgage, indenture, contract, agreement or
instrument applicable to Developer or by which Developer is bound which
materially and adversely affects or will materially and adversely affect the
business or prospects or condition (financial or other) of Developer or
Developer's propetties and assets.

12.1.5 There is no action, suit, proceeding or investigation pending,
or to the best of Developers knowledge, threatened against Developer, or the
Project in any court, or before or by any governmental entity from which any
adverse decision might materially affect Developer's ability to observe and
perform Developer's obligations under this Agreement.

12.1.6 Any financial statements of Developer delivered to the City
are true and cotrect in all respects, have been prepared in accordance with
generally accepted accounting practices, and faily represent the financial
condition of Developer as of the date of financial statements. Na materially
adverse change has occurred in Developer's financial condition since the date of
the financial statement. Developer has made no additional borrowings since the
date of the financial statement, except those approved by the City.

12.1.7 Developer has made no contract or arrangement of any kind,
and has taken no action or failed fo take any action that would give rise to a lien
on the Project, except for, and to the extent, applications for Project financing
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resulf in awards, loans or financing which would resuit in a lien upon the closing
of such financing.

12.2 City's Representations and Wairanties. The City represents and
warrants to Developer as follows:

12.2.1 Execution of this Agreement on behalif of the City by the
signatory hereto is duly authorized, the City has the full right and authority to
enter into this Agreement and all documents contemplated hereby, and the
execution, consent or acknowledgment of no other person is necessary in order
to validate the execution of this Agreement by the City. Upon full execution, this
Agreement shall be valid, legally binding and enforceable against the City
according with its terms..

12,22 To the City Liaison's actual knowledge, without independent
investigation, the City has not received written notice of a violation of any law,
ordinance, rule or reguiation with respect to the Property

12.2.3 To the City Liaison’s actual knowledge, without undertaking
any independent investigation, there are no actions, suits, material claims, legal
proceedings or any other proceeding pending or threatened before any court or
governmental agency, with respect to the Property, including but not limited to
eminent domain.

ARTICLE 13. DEFAULT; TERMINATION

13.1 Developer's Default and Consequences. Inthe event Developer:

13.1.1 fails to perform any of its obligations under this Agreement
within the prescribed time period as stated in this Agreement;

13.1.2 fails to perform any of its obligations under the Lease within
the prescribed time period as stated in the Lease;

13.1.3 fails to execute the Lease or commence construction by the
deadline established by the Project schedule, as may be amended, including but
not iimited to any such default resulting from Developer’s failure to satisfy any of
the conditions prior to execution of the Lease (as set forth in Article 6) or prior to
Commencement of Construction (as set forth in Article 7); subject, however, to
Developers right to extensions pursuant to Section 3.1 or right to termlnate this
Agreement in accordance with Sections 4.1.2 and 4.27;

13.1.4 abandons or substantially suspends construction work other
than as is expressly contemplated or permitted by this Agreement or in the
Lease; or

13.1.5attempts fo fransfer the Property or any interest therein,
other than as permitted under the Lease;

November 6, 2015 39



Halewai'olu Senior Residences
Development Agreement

then the City shall notify Developer in writing of such default,

Developer shall have fiffeen (15) calendar days to cure any default
which can be remedied and cured by the payment of money. [f a default cannot
be remedied by the payment of money (*Nonmonetary Default"), Developer shalt
have thirty (30) calendar days from the receipt of written notice of such defauit in
which to cure such Nonmonetary Default. Developer shall immediately proceed
with taking all action necessary io cure the Nonmonetary Defauli. If a
Nonmonetary Default cannot be cured within said 30-day period, Developer shall
submit a written request to the City for an extension of time o cure the

‘Nonmonetary Default supported by the reasons thereof. The City may, within its

reasonable discretion, grant such extension. During such period of default,
Developer shall continuously and diligently attempt o cure the default, shall as
reasonably as possible protect the Project site from loss or damage, and shall
maintain the Development Schedule to the extent that it is practicable to do so.

After Developer has been declared in default and provided written
notice thereof by the City, and Developer has falled to cure such default within
the applicable cure period prescribed above, the City shall have all legal and
equitable rights to which the City may be entitled under this Agreement and the
laws of the State, including the right to terminate the Agreement.

13.2 Cily's Default and Consequences. In the event the City fails fo
perform in a timely manner any of its obligations stated in this Agreement,
Developer shall notify the City in writing of its default. If the default is not cured
within thirty (30) calendar days of the written notice, or, if not reasonably curable
within such 30-day period, cured within such further period of time as may be
reasonably requested by City in writing and approved by Developer, so long as
the City continuously and diligently attempts to cure the default, then, Developer
may terminate this Agreement and/or exercise all rights and remedies available
at law or in equity.

13.3 No Waiver. No consent or waiver, expressed or implied, by either
party to or of any breach or default by the other party in the performance of its
obligations hereunder, shall be valid unless in writing. No such consent or waiver
shall be deemed or construed to be a consent or waiver to or of any other breach
or default in the performance by such other party of any other obligations of such
party hereunder. The failure of any party fo declare the other party in default
shall not constitute a waiver by such party of its rights hereunder, irrespective of
how leng such failure continues.

13.4 Termination for lllegal Purposes. At any time during the term of this
Agreement, the City shall have the right to terminate this Agreement if the
Property, or any pait of the Property, appurtenances or improvements are used,
or intended to be used in any manner to commit or to facilitate the commission of
a crime by Developer.
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ARTICLE 14. MISCELLANEQUS,

14.1 Amendment. The provisions of this Agreement may be amended
only by each party executing a subsequent written Agreement which states each
amended provision. The terms of this Agreement may not be waived, modified,
or in any way changed by implication, through conduct, correspondence, or
otherwise, unless such waiver, modification, or change shall be specifically
agreed to in writing by the City and Developer.

14.2 Applicable lLaw. The provisions of this Agreement shall be
interpreted in accordance with the law of the State of Hawail as that law is
construed and amended from time to time.

14.3 Approvals. Any approvals obtained by Developer from the City
pursuant to this Agreement shall be for the purposes of this Agreement only,
Such approvals shall not be construed to relieve or absolve Developer of
compliance with any laws or reguiations. Nor shall any such approvals serve as
a substitute for, or excuse Developer from obtaining, any required approvals from
federal, state, and City agencies.

14.4 Assignment. Neither the entire agreement which is stated in this
Agreement nor any interest in it may be assigned by any party for any purpose
without the prior written consent of the other party, which ‘may be withheld in
such other party's sole and absolute discretion; provided, however, that
Developer may, with the prior written consent of the City, which consent shall not
be unreasonably withheld or delayed, (i} assigh or transfer its rights under this
Agreement upon the closing of the construction financing for the Project to an
entity that is managed or controlled by Developer or an affiliate of Developer; and
(i) to collaterally assign its rights under this Agreement to any lender and/or
investor of the Project. With respect to any requested assignment under (i) or (i)
above, Developer shall provide the City with written notice of such assignment
and a copy of the proposed assignment document(s).

14.5 Binding Effect. Upon its execution by each party, this Agreement
shall become binding and enforceable according to its provisions. If more than
one party is obligated to perform an act by any provisions stated in this
Agreement, those parties shall be jointly and severally liable and obligated for the
performance of those acts. The rights and obligations of each party named in
this Agreement shall bind and inure to the benefit of each party, respectively, and
the respective heirs, personal representatives, successors, and assigns of each

party.

14,6 City's Right to Amend. Any provision herein to the contrary
notwithstanding, during the term of this Agreement, the City reserves the right at
any time to amend this Agreement in order to assure compliance with all City and
County of Honolulu, State of Hawaii and Federal statutes, laws, and regulations.
All such amendments shall be within the general scope of this Agreement. The
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City shall provide all such amendments in writing fo Developer. Subject to
Section 4.28 of this Agreement, Developer agrees that it shall immediately take
any and all reascnable steps to comply with such amendments and not to
jeopardize this Agreement.

14.7 No_ Party Deemed Drafter. Each party o this Agreement
acknowledges and agrees that each party (a) is of equal bargaining strength; (b)
has actively participated in the negotiation and preparation of this Agreement; (c)
has consulted with its respective legal counsel and other professional advisors as
each party has deemed appropriate with respect to this Agreement; and (d)
agrees that neither patty shall be deemed the drafter of this Agreement and,
therefore, no provision stated in this Agreement shall be construed against any
party as its drafter.

14.8 Counterpaits. This Agreement may be executed by the parties in
counterparts, and the counterparts executed by the parties taken together shall
constitute a single agreement.

14.9 Business Days. [If any dates stated in this Agreement fall on a
Saturday, Sunday, or legal holiday observed by the City, State or federal
government, such date shall be the following Business Day.

14.10 Defined Terms. Certain terms where they initially are used in this
Agreement are set off by quotation marks enclosed in parentheses. Those
designated terms shall have the same meaning throughout this Agreement,
unless otherwise specifically stated or clearly inappropriate in the context.

14.10.1 "Party" shall mean the City or Developer, and
"parties" shall mean the City and Developer.

14.11 Force Majeure. |[f any party is prevented from performing its
obligations stated in this Agreement by any event not within the control of that
party including, but not limited to, an act of God, natural disasters, civil unrest,
riots, earthquakes, volcanic eruptions, tsunamis, floods, public enemy, acts of
terrorism, invasion, rebellion, revolution, act of foreign enemies, war, fire, nuclear
event, radioactivity from any nuclear fuel or from any nuclear waste from the
combustion of nuclear fuel, radioactive foxic explosive or other hazardous
properties of any explosive assembly or nuclear component, an act or fallure to
act of a government entity (except on the part of the City if the City is claiming an
event of Force Majeure), unavailability of materials due to a national or local
strike, or actions by or against labor unions (each a event of “Force Majeure”),
such party shall not be in default in the performance of its obligations stated in
this Agreement; PROVIDED, HOWEVER, that any party delayed by such an
event shall request an extension of time to perform its obligations stated in this
Agreementi by notifying the party to which it is obligated within ten (10) Business
Days foliowing the event, If such written notice is provided, the time to perform
the obligations stated in this Agreement shall be extended by the number of
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calendar days of delay caused by the event. [f the required notice is not given by
the delayed party, no time extension shall be granted.

14.12 Gender: Number. The use of any gender shall include all genhders
and the use of any number in reference to nouns and pronouns shall include the
singular or plural, as the context dictates.

14.13 Independent Contractor/Non-Agency. There is no partnership, joint
venture, employer and employee, master and servant or other agency
relationship between the City and Developer, including guarantors. The City is
not a developer of the Project or the operator and manager of the Project.
Developer, inclusive of any person acting by, through, under or for the benefit of
Developer such as, for example, any real estate property manager, shall not
represent or hold itself out as being a partner, joint venture, employee, servant or
agent of the City. Developer, inclusive of any persen acting by, through, under or
for the benefit of Developer, does not have the authority to bind, act for or
represent the City in any respect.

_ 14.14 |ntegration. This Agreement contains all of the provisions of the
agreements between the parties pertaining to the subject matter stated In this
Agreement, except as otherwise provided herein. Each party acknowledges that
no person or entity made any oral or written representation on which a party has
relied as a basis to enter into the agreement stated in this Agreement which is
not included as a provision in if.

14.15 Legal Action and Fees. In the event of any controversy, claim or
dispute between the parties hereto arising out of or relating to this Agreement,
the prevailing party shall be entitied to recover from the non-prevailing party
reasonable expenses, including attorneys’ fees and costs.

14.16 Memorandum. Concurrently with the execution and recordation of
the Lease, a memorandum of this Agreement shall be executed by the parties
with the signatures properly acknowledged by a Notary Public, and recorded in
the Bureau of Conveyances, State of Hawaii and/or filed with the Office of the
Assistant Registrar of the Land Court of the State of Hawaii, as applicable.

14.17 No Obligations fo Third Parties. The execution and delivery of this
Agreement shall not confer rights on any person or entity except the parties or
obligate the party to any person or entity except the other party.

14.18 Notices. Any notice required or permitted by the provisions of this
Agreement to be given by a party to any other party, shall be in writing and either
shall be delivered personally or mailed postage prepaid by ceriified mail, return
receipt requested, to the other party af the address and to the person designated
by each party as follows:
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If to the City:

CITY AND COUNTY OF HONOLULU
Office of Strategic Development

530 8. King Street, Room 306

Honolulu, Hawaii 86813

Aftention: Strategic Development Officer

With a copy to:

The Department of the Corporation Counsel
530 S. King Street, Room 110

Honolulu, Hawaii 96813

Attn.: Corporation Counsel

If to Developer:

Halewai olu Senior Development, LLC

737 Bishop Street, Suite 1520

Honolutu, Hawaii 96813

Altn.: Ms. Monika Mordasini, Vice President of Development
Ms. Karen Seddon, Vice President of Development

With a copy to:

Settle Meyer Law

900 Fort Street Mall, Suite 1800
Honolulu, Hawaii 86813
Attention: Scoit Settle

14.19 Headings. The headings of articles, sections and paragraphs in
this Agreement are included for convenience only and shall not be considered in
the construction of this Agreement.

14.20 Required Actions by the Parties. Each party named in this
Agreement agrees to diligently undertake the acts necessary to consummate the
transaction contemplated by this Agreement. Each party shall use its best efforls
to consummate the transaction contemplated by this Agreement.

14.21 Severability. If any provision stated in this Agreement subsequently
is determined to be invalid, illegal, or unenforceable, that determination shall not
affect the validity, legality, or enforceability of the remaining provisions stated in
this Agreement unless that effect is made impossible by the absence of the
omitted provision,
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14.22 Successors and Assigns. This Agreement shall be binding upon
and shall inure to the benefit of the respeciive successors and assigns of the
parties hereto (as permitted pursuant to the provisions of this Agreement).

14.23 Survival. The following provisions shall survive the expiration or
earlier termination of this Agreement: 4.9 (Existing Tenants), 4.12.5 (Impact on
Waters), 4.12.12 (Chapter 104, HRS), 4.14 (Publicity and Project Signage), 4.19
(Observation of Laws, Ordinances and Regulations), 4.22 (Notice of Claims),
4,24 (Hazardous Materials), 4.26 (Compliance with CDBG Regulations), 8.3
(Submittals to the City Upon Completion of Construction), 9.1 (Indemnity), 9.2.9
(Failure to Maintain Insurance).

14,24 Time Is of the Essence. Time is of the essence with respect to the
performance of the parties' obligations under this Agreement.
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IN WITNESS WHEREOCF, the City and Developer have executed this
Agreement as of the Effective Date.

THE CITY:
APPROVED AS TO CONTENT: . CITY AND COUNTY OF HONOLULU
Director : B
Depariment of Community Services Itg
APPROVED AS TO FORM
AND LEGALITY:
Deputy Corporation Counsel
DEVELOPER:

HALEWAI'OLU SENIOR
DEVELOPMENT, LLC,
a Hawaii limited liability company

By. Halewai'olu-Michaels, LLC, a

Hawaii limited liability company,
lts Managing Member

By

Name;
lis

List of Exhibits:

Exhibit A: Property Legal Description
Exhibit B: Property Map

Exhibit C: Lease

Exhibit D: Development Schedule

Exhibit E: Budget

Exhibit F: City's Sexual Harassment Policy
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STATE OF HAWALI] )
) ss.

CITY AND COUNTY OF HONOLULU )}

On this day of , 20, before me appeared
to me personally known, who, being by me
duly swomn, did say that is the of

, that instrument was signed on behalf of the City
and County of Honolulu by authority of its City Council and the said
acknowledged the instrument to be the free act of said
the City and County of Honolulu.

Notary Public, State of Hawaii
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STATE OF NEW JERSEY
) 88
COUNTY OF )
On this | day of , 20 __, before me
personally appeared , to me personally known, who,

being by me duly sworn or affirmed, did say and acknowledge that such person
executed the foregoing instrument as the free act and deed of such person, and
if applicable in the capacity shown, having been duly authorized to execute such
instrument in such capacity.

Nofary Public, State of

Print Name:
My commission expires:;
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EXHIBIT A
Propetty Legal Description

All of that certain parcel of land (being portion(s) of the land(s) described
in and covered by Royal Patent Number 6677, Land Commission Award Number
11082 to Kaukoke, Royal Patent Number 1081, Land Commission Award
Number 2938, Apana 1 to Huanu no Lahilahi and Royal Patent Number 144,
Land Commission Award Number 141, Apana 3 to Makahopu) situate, lying and
heing on the southeast side of River Street at Honolulu, City and County of
Honolulu, State of Hawaii, being LOT 2, BLOCK D of the "QUEEN EMMA
PROJECT, T. H. R~-1", and thus bounded and described:

Beginning at an "->" on sidewalk at the north corner of this parcel of land,
being also the west corner of Lot 3 and on the southeast side of River Street, the
coordinates of said point of beginning referred to Government Survey
Triangulation Station "PUNCHBOWL" being 1372.21 feet north and 3567.50 feet
west, thence running by azimuths measured clockwise from true South;

1. 321° 40" 30" 186.77 feet along Lot 3, along the remainder of R. P,
6677, L. C. Aw. 11082 to Kaukoke and R. P. 1081, L. C. Aw. 2938, Apana 1 to
Huanu no Lahilahi to a pipe;

2. 51° 40" 30" 199.02 feet along Lot 4, along the remainder of R. P,
1081, L. C. Aw. 2938, Apana 1 to Huanu no Lahilahi to a pipe;

3, 141° 40' 30" 100.00 feet along Lot 1, along the remainders of R,
P. 1051, L. C. Aw. 2938, Apana 1 to Huanu no Lahilahi and R. P. 144, L. C. Aw.
141, Apana 3 to Makahopu to a "+" on sidewalk;

4, Thence along the southeast side of River Street, on a curve to the
left with a radius of 529.40 feet, the chord azimuth and distance being 208° 151
39" 202.68 feet, {o an "->" on sidewalk;

5. 197° 49' 30" 14.68 feet along same to the point of beginning and
containing an area of 26,825 square feet, mote or less.

BEING THE PREMISES ACQUIRED BY DEED

GRANTOR X SHANGHAI INVESTMENT COMPANY, INC., a
. Hawaii corporation
GRANTEE : CITY AND COUNTY OF HONOLULU, a
municipal corporation of the State of Hawaii
DATED X July 6, 1992
RECORDED Document No. 92-108546
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EXHIBIT B
Property Map
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LEASE

This LEASE (this “Lease”) is made and entered into as of 20
(the “Commencement Date’), between the CITY AND COUNTY OF HONOLULU, amunrmpa[
corporation of the State of Hawai'i {"Lessor”), and HALEWAI'OLU SENIOR DEVELOPMENT LLC,
a Hawaii limited liability company ("Lessee").

For good and valuable consideration, the sufficiency of which is hergby acknowiedged, Lessor '
hereby leases to Lessee, and Lessee hereby accepts and leases from. Leéssor, upon the terms and
conditions set forth in this Lease and all Exhibits attached herete, the Premlses ‘defined in Section 2.1
below.

ARTICLE1: |
DEFINITIONS. ..

The following definitions apply in this Lease:
“Additional Rent” has the meaning set forth in Seorfon-5 ‘l c’ff {his Lease.

"Affiliate" of any specified Person means any other Person Controlling or Controlled by or under
common Control with such specified Person. "Aff llated“ shall have the correlatwe meaning.

“Affordable Rent” has the meaning set forth |n Sectlon 18.1. 3 of thas Lease

“Affordable Rental Housing Area” means the gross square foot area of the entire Premases
excluding the Community Center Area and Commercaal Area.

"Application” means any agreement apphcaﬂon centificate, document, or submission (or
amendment of any of the foregomg) (a) necessary or appropriate for any Construction this | ease allows,
including any application forany bulldlng permit, certificate of occupancy, utility service or hookup,
easement, covenant, condition’ réstriction; subdivision, or such other instrument as Lessee may from time
fo time reasonably request for sugh: Construttion; (b) to allow Lessee to obtain any abatement, deferral,
or other benefit othervwse available t‘or ‘Real Estate Taxes; (¢) to enable Lessee from time to time to seek
any Approval or to use'a_ : operate the Premises in accordance with this Lease; or (d) otherwise
reasonabiy necessary and approprlate to: pem'ut Lessee to realize the benefits of the Premlses under this
Lease. ' :

"Approvals" means any and all licenses, permits (including building, demolition, alteration, use,
and special permits);. _approvals consents, certificates (including certificate(s) of occupancy), rullngs
variances, authonzatlons or amendments to any of the foregoing as shall be necessary or appropriate
under any Law to comrmence, perform, or complete any Construction, use, accupancy, maintenance, or
operation of the Premises:

‘Bankruptcy Law”’ means Title 11, United States Code, and any other or successor state or
federal statute relating to assignmert for the benefit of creditors, appointment of a receiver or trustee,
bankruptey, composition, insolvency, moratorium, reorganization, or similar matiers,

“Bankruptcy Proceeding” means any proceeding, whether voluntary or inveluntary, under any
Bankruptcy Law.
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“Base Rent” has the meaning set forth in Section 4.1 of this Lease.

“BID® means any business improvement district or similar district or program, proposed or actual,
that includes, may include, or affects any Premises.

*Building Equipment’ means all fhdures incorporated in the Premisss owned by Lessor or
Lessee and used, useful, or necessary to operate the Improvements (including boilers, compactors;
compressors; conduits; ducts; elevators; engines; equipment; escalators; fittings; heating, ventilating and
air conditioning systems; utility systems; machinery; and pipes) as opposed to operatlng any business in
the Improvements.

“Business Day" means all days except for Saturdays, Sundays’and legal holidays obsefved by
the State, County or the federal government. If a due date determjned dridér this Agreerment falls on a
Saturday, Sunday or an official State, County or federal hollday, suoh due date WIII be deemed to be the
next Business Day. L .

“Casutalty” means any damage or destruction of: any kind or nature, ordlnary or extraordinary,
foreseen or unforeseen, affecting any or all lmprovements whether or not msured or lnsurable

"Casualty Terminafion" means a termination of thls Lease because of a Substantlal Casualty,
when and as this Lease expressly allows such a termination.

“Certifying Party” has the meaning setf rth in Section 25 1 of thls Lease

*CFR"” means the United States Code of Feder".'m

egulatlons as may be amended from time to
time. ., S

“Chinatown” means reug';‘ the nelghborhood in which the Project is located.

“Chinatown Character” _eans the generai history, character and culiural heritage of

Chinatown.

“Chinatown peclal Dlstnct" means that certaln district defined as the "Chinatown Special
District" in the LU Son

“Commencemeﬁi—;"bate" has the meaning set forth In the opening paragraph of this Lease.

sCommunity Center” has the meaning set forth in Section 8.1.4 of this Lease.

“Community Center Area” means the gross square footage underlying the Community Center
located on the ground floor of the Premises.

s*Completion of the Project” means the date when the applicable Government agency issues a
temporary or permanent "certificate of occupancy” for the Project.
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“Condemnation” means any temporary or permanent taking of {or of the right to use or occupy)
all or any portion of the Premises by condemnation, emihent domain or any similar proceeding.

"Condemnation Award" means any award(s) paid or payable (whether or not in a separate
award) to either party or its morfgagee after the Commencement Date because of or as cornpensation for
any Condemnation, including: (a) any award made for any improvements that are the subject of the
Condemnation, (b) the full amount paid or payable by the condemning authority for the estate that is the
subject of the Cendemnation, as determined in Condemnation, (¢) any interest on such award, and
(d) any other sums payable an account of such Condemnation, mcludrng for any prepayment prermium
under any mortgage. : .

"Condemnation Effective Date” means, for any Condemnatlon the first date when the
condemning authority has acquired title o, or possession of, any portlon of the Premises subject to the
Condemination. o o

“Construction” means any alleration, construotron demolltlon devejoprnent expansion,
reconstruction, redevelopment, repair, Restoration, or other work affecting any Improvements including
new construction and replacements. Construction consusts--of Minor Constructlon and Major Construction.

“‘Consumer Price Index" means the index pubnshed by the Unlted States Department of Labor,
Bureau of Labor Statistics, and now known as the Consumer Price Index for All Urban Consumers
(1982-84 = 100), U.S. City average, All lterns (or such comparable index as may be utilized in substitution
for or as the successor to the stated index). If such index is not publlshed by the United States Bureau of
Labor Statistics, or successor agency thereo, at any time during” e-.;T efm, then the most closely
comparable statistics on the purchasing power. of thi{ sumer dollar as pubhshed by a responsible
financial authority and selected by Lessor shall be utlllzed ln' S '_of suoh ihdex.

“Contest” has the meanln -set forth in Sectlon 11 1of thrs Lease

“Contest C:ondltlons” has the meaning set forth in Section 11.1 of this Lease.

7 “Contest Securlty” has the meanmg set forth ln Sectlon 11.1.1 of this Lease,

]:gossessmn of the power to dlrect or cause the direction of the management and
hether by ownershlp of Equity Interests or by written management authority.

”Control” me 3y
pohcles of such Person

"County‘ means the C ty and County of Honolulu.

"Default” means any Mohetary Default or Nonmonetary Default.

“Default Interest” means lnterest at an annual rate equal to the lesser of: (a) the Prime Rate plus
four percent (4%) per annum -or (b) the Usury Limit,

"Depository” meéans a bank or trust company mutually designated by Lessor and Lessee, which
is qualified under the Laws of the State and having its principal office in Honolulu, Hawai'i.

‘Development Agreement” means that certain  Development Agreement dated
by and between Lessor and Lessee, appraved by the Honolulu City Council via

Resolution No.
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“Easements” has the meaning set forth in Section 14.4.1 of this Lease.

"Environmental Law(s)’ means any Law regarding the following at, in, under, above, or upon the
Premises: (a) air, envirenmental, ground water, or soil conditions; or (b) clean-up, disposal, generation,
storage, release, transportation, or use of, or liability or standards of conduct concerning, Hazardous
Substances.

"Equipment Lien” means any seourity interest, financing lease, personal propery lien,
conditional sales agreement, chattel mortgage, security agreemnent, title retention arrangement or any
similar arrangement (Jncludlng any related ﬁnanclng statement) for Lessee’s cqu1s1tlon or leasing of any
Financed FF&E used in the Premises that is leased, purchased under coriditional sale or installment sale
arrangernents, encumbered by a security interest, or used under a ncense .provided that each Equipment
Lien encumbers or otherwise relates only to the Financed FF&E faf: Whlch‘ such secured party provides
bona fide purchase—money finanelng or a bona fide equ1pment Iease after the Commencement Date. A
Leasehold Mortgage Is not an Equipment Lien. S

"Equity Interest’ means all or any part of any, eqr.uty or ownershtp mterest(s) {whether stock,
partnership interest, beneficlal interest in a trust, membersh p rnterest or other interest of an ownership or
equity nature) in any Person.

“Escalation Peried” has the meaning set forth in Sectio 1 4 2 of this Lease.

“Event of Default” means those any‘_-o g of those certain eVents of default described in Section
22.1 ¢f the Lease, mcludlng without limitation & Monetary Default and a Nonmonetary Default.

“Excise Tax" has the meaning set forth ln Sectlon 5 :of

“Expiration Date” means,'-} e date when thls Lease terminates or expires in accordance with its
terms, whether on the Scheduled*-Ewaatlon Date,” by Lessor's exercise of remedies for an Event of
Defauit, or otherwise. , .- :

“Federal and State Affordable;Housing Requlremenh;" means any and all federal and state
statutory, executive order and regu atory” requrrements ‘applicable to any residential units on the Premises
as such requlrements Tiow exist Or-és they may 'be amended from time to time, including, but nof limited
to, the Housing Act of 1937.as amended (42 U.G.C. §1437 et seq.), or its successor, the HOME Program,
aII requirements of law relating to ahy multl—famrly revenue bonds authorized in connection with the
financing:of.Lessee's acquisition:of the Lease, the Tax Credit Requirements (as defined below), and any
other hous:ng assrstance prograf funded insured or operated by HUD or the State,

“Fee Estate means Lessors fee estate in the Premises, including Lessor's reversionary interest
in the Premises aﬁer the Exp:ratlon Date,

“FF&E" means aII movable furniture, furnishings, equipment, and personal property of Lessee or
anyone claiming through Lessee {excluding Building Equipment) that may be removed without material
damage to the Premises and without adversely affecting; (&) the structural integrity of the Premises;
(b} any electrical, plumbing, mechanical, or other system in the Premises; (c) the present or future
operation of any such system; or {d) the present or future provision of any utility service to the Premises.
FF&E Includes items such as factory equipment, furniture, movable equipment, telephone,
telecommunications and facsimile transmission equipment, point of sale equipment, televisions, radios,
network racks, and computer systems and peripherals.
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“Financed FF&E" means any FF&E subject to an Equiprment Lien in favor of a lessor or lender
that: (a)is not an Affiliaie of Lessee, and (b) actually provides bopa fide financing or a bona fide
equipment lease after the Commencernent Date for Lessee’s acquisition or Use of such FFEE.

*Fixed Term” has the meaning set forth in Section 4.1 of this Lease.

"Government’ means each and every governmental agency, authority, bureau, department,
guasi-governmental body, or other enfity or instrumentality having or claiming jurisdiction over the
Premises (or any activity this Lease allows), including the United States government, the State and
County governments and their subdivisions and munlolpal:tres and all other -applicable governmental
agencies, authorities, and divisions thereof.

“Hazardous Substances” includes flammable substances exp[oswes radioactive materials,
asbesfos, asbestos-containing materials, polychlorinated blphenyls ‘chemical§; knawn to cause cancer or
reproductlve toxicity, pollutants, contaminants, hazardous wastes, medical wastes, toxic substances or
related materials, exploswes petroleum and petroleum prodUGts and any “hazardcus;; or “toxic™ material,
substance or waste that is defined by those or similar.térms or is regulated as sugh:under any Law
Including any material, substance or waste that ls:'.if- ).defined as a “hazardous dubstance” under
Section 311 of the Water Pollution Control Act (33 U:S.C. §'1317) as amended; (b) defined as a
“hazardous waste” under Secfion 1004 of the Resource Conservation and Recovery Act of 1976,
42 U.S.C. §6901, et seq., as amended; (o) defined as a "hazaidous substance® or “hazardous waste
under Section 101 of the Comprehensave Environmental Response .Compensation and Liability Act of
1980, as amended by the Superfund Reauthorlzatlcn Act of 1986, :42 U.S.C. §9601 et seg. or any
s0- called “superfund” or "superlien” law; (d) det" ned as.a "pollutant” or‘dontaminant” under 42 U.S.C.A.
§9601(33); (e) defined as "hazardous waste™ under:40; E_.R Part 260; (f) defined as a “hazardous
chemical' under 29 C.F.R. Part 1910; or (g) eubject to ther Law regulating, relating to or imposing
obligations, liability or standards of conduct concemlng protechon of human health, plant life, animal life,
natural resources, properly or the _enjoyment of life"or'property freg from the presence in the envirenment
of any solid, liguid, gas, odor or-any form of enefgy from whatever source. The term “Hazardous
Substances” for purposes:of this Leage-shall also inclide any mold, fungus or spores, whether or ot the
same is defined, fisted, o otherWlse ‘Classified as a “hazardous substance” under any Environmental
Laws, if such rnold fungus’ of $pores may pose & l‘lSk to ‘human health or the environment or negatively
impact the value of the Premls _ ' TR

"Hazardous Suhstances D:scharge" means any deposit, discharge, generation, release, or spill
of Hazardous Substances that occurs'at or.from the Premises, or into the Land, or that arises at-any time

3 _q‘e occupancy, or operatlon of the Premises or any actlwtm conducted therein or any adjacent
or nearby-feal property, or Tesulting from seepage, leakage, or other transmission of Hazardous
Substances from. other reai property to the Land, whether or not caused by a party to this Lease and
whether occuring before or after the Commencement Date,

“Historic It& s” has- the meaning set forth in Section 26.2.1 of this Lease.

“Housing Act” _means the Housing Act of 1937, as may be amended from time to time.
“HRS"” means the Hawaii Revised Stetutes, as may be amended from time to time.
“HUD” means the United States Department of Housing and Urban Development.

“Immaterial Loss’ means a Casuaity or Condemnation where the Loss Proceeds or the
Condemnation Award, respectively, is less than $500,000.
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“Improvements® means all buildings, structures, and other improvements and appurtenances
located on the Land.

“Indemnify” means, where this Lease states that any Indemnitor shall “Indemnify’ any
Indemnitee from, against, or for a particular matter (the “Indemnified Risk™), that the Indemnitor shall
indemnify the Indemnitee and defend and hokd the Indemnitee harmless from and against any and all
loss, cost, claims, liability, penaities, judgments, damages, and other injury, detriment, or expense
(including Legal Costs, interest and penalties) that the Indemnitee suffers or ineurs: (a) from, as a result
of, or on account of the Indemnified Risk; or (b} in enforcing the Indemnitor's indemnity. Indemnitor's
counse} shall be subject to Indemnitee’s approval, not to be unreasonab[y ‘withheld.  Any counsel
satisfactory to Indemnitor’s insurance carmier shall be automatically deemed satisfactory.

“Indemnitee" means any parfy entitled to be Indemniii ed. under th's Lease and its agents,
directors, employees, Equity Interest holders, mortigagees, and oﬂicers

"Indemnitor’ means a party that agrees to Indemnrfy any other Person. -

“Institutional Lender' means a state or federally chartered savings bank savmgs and loan
association, credit union, commercial bank or trust company or a foreign banking institutior (in each case
whether acting individually or in a fiduciary or representative (sur:h -aS an agency) capacity); an insurance
company organized and existing under the Laws of the United’ States or any state thereof or a foreign
insurance company (in each case whether acfing individually or in:&-fiduciary or representative (such as
an agency) capacity); an fnstitutional investor:such as a publicly held Jeal estate investment trust, an
entity that qualifies as a *REMIC" under the ‘Interne Revenue Code,d syndlcator or other entity in the
business of low-income housing tax credit investment; ther public or prlvate investment entify (rn each
case whether acting as principal or agent) which at the ate ‘hereof orin the future is involved in the
business of investing in real estate assels, secunty inteérests or: private activity bonds; a brokerage or
investment banking organrzatron-"(ln each ocasé: whether actiig individually or in a fiduclary or
representative (such as ar agency) capacity); an emp!oyees welfare, benefit, pension or retirement fund;
any entity the liabiities of whrch are insured by a govermental agency, or any combination of Institutiona
Lenders; or a goverrimént: sponsored:-enterprise, such’ as the Federal National Mortgage Association
(Fannie Mae) or the Federal-Home Ldan- Mortgage Corporatron (Freddie Magc), provided, however, that
each of the entities above shall: uallfy ag, An- Institutional Lender only if (at the time it becomes an

Instrtutlonal Lender) it. shall not be:an Afﬁhate of Léssee.

"Insubstantral Condemnahon means any Condemnation except a Substantial Condemnation,
a Temporary Cnndemnatlon or an Immatenal Loss.

“Land” has the meanlng set forth in Section 2.1 of this Lease.

“Land Court“ means the Cffice of the Assistant Registrar of the Land Court of the State of
Hawaii. ‘

"Law” or “Laws! means all laws, ordinances, requirements, orders, proclamations, directives,
rules, and regulations of any Government affecting the Premises, this Lease, or any Construction in any
way, including any use, maintenance, taxation, operation, or cccupancy of, or environmental conditions
affecting, the Premises, or relating to any Real Estate Taxes, or otherwise relating to this Lease or any
party’s rights and remedies under this Lease, or any Transfer of any of the foregoing, whether in force at
the Commencement Date or passed, enacted or imposed ai some later time, and as may be amended
from time to time.
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"Lease™ means this Lease, together with the exhibits attached hereto, as the same may be
amended from time to time,

“Lease-Related Documents” has the meaning set forth in Section 27.1 of this Lease.

"Leasehold Estate” means Lessee's leasehold estate, and all of Lessee's rights and privileges
under this Lease, upon and subject to all the terms and conditions of this Lease, and any direct or indirect
irlterest in such leasehold estate.

"Leasehold Mortgage® means any first or second morigage, dei 'd'~'of trust or cther security
instrument (a) that encumbers the Leasehold Estate or any Interest in the;‘easehold Estate; (b) a copy of
which (whether recorded or unrecorded) is promptly after execut delivered fo Lessor, with a
cerfification by Leasehold Mortgagee that the copy is accurate and étating'[gasehold Mortgagee's name
and Notice address; and (c) that is held by a Leasehold Mortgagee that is an’ stltutional Lender, subject
to the jurisdiction of the courts of the State of Hawal'. . -

“Leasehold Mortgagee" means the holder of an?‘il‘_easehold Morigage an -.jt's_-.suocessors and
assigns, R . S

. "Legal Costs" of any Person means all reasonablé costsiand expenses such Person incurs in
any legal proceeding (or other matter for which such Person is’ entltled to be reimbursed for its Legal
Costs), including reasonable attormneys’ fees court costs, and expenses and in or as a result of any
Bankruptcy Proceeding. o 2

*Lessee” means Halewai‘clu Senior Development LLC a Hawan'limned liability company.

"Lessor” initially means, the City and County of: Honoluiu a funicipal corporation of the State of
Hawalii. After every transfer’ of. th e Estate madeiin accordance with Article 15, "Lessor' means only
the owner(s) of the Fee Estate at the me in questiori.-

“Liability Insurance means: oommerma] general liability insurance against claims for personal
injury, death, or property damage otgurring, upon, in, ‘or about the Premises or adjoining sidewalks,
providing coverage Ilmlte (and subject ta lncreases) as provtded in Article 12.

"Loss" means any Caeualty or: Condemnatlon

"‘ "‘l.o 5 Proceeds“ means Property-;lnsurance Proceeds and/or Condemnation Award(s).
“LUO“ means the County s Land Use Ordinance, codlified in Chapter 21 of the ROH.

"Major Constructlon“ means any Construction that is reasonably antncnpated to cost in excess of
$1,000,000 (which amount ehall be increased in proportion to the percentage increase, if any, in the
Consumer Price Index smoe the Commencement Date).

“Market Value of the Fee Estate or the Leasehold Estate means, as of any date of
determination, the present fair market vaiue of such estate (including the fair market value of the rights of
the holder of such estate in and to any Improvernents) as of such date, considered: (a) as if no Loss had
occurred; (b) without adjusting for any expeciation of any Loss; {c) as if the Leasehold Estate had not
been terminated; (d) taking into account the benefits and burdens of this Lease (including, without
limitation, all cash flows and revenues, including developer fees, accruing to or reasonably anticipated to
acerue to the holder of the Leasehold Estate}, the remaining Term, all Permitted Exceptions, and all other
matters affecting such estate and its valuation; and (g} discounting to present value all the obligations and
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benefits assooiated with such estate (including, in the case of the Fee Estate, the Rent and Lessor's
reversion). The Market Value shall be determined as if the Term were ta continue until the Scheduled
Expiration Date, and shall be determined independently of, and without regard to, any valuation
established in a Condemnation. -

"Minor Construction” means any Construction that Lessee elects in its discretion, or this Lease
requires Lessee, to undertake from time to time, except Major Construction.

‘Modification” means any abandonment, amendment, cancellation, discharge, extension,
modification, rejection, renewal, replacement, restatement, substltutlon supplement, surrender
termination, or waiver of a speolfied agreement or document, or of any c_)f its terms or provisions, or the
acceptance of gny cancellation, rejection, surrender, or termlnatton-' “slch agreement, document, or
terms. : e

*Modify"' means agree to, cause, make, or permit any Modrr' cation.

"Monetary Default' means Lessee’s failure fo. pay any Rent or other money (Including Real
Estate Taxes and rnsuranc:e premiums}) when and as thls L ase of the Development Agreement reguires.

"Nonmonetary Default' means Lessee's: (a) faaiure to comply with any affi rmatave or negative
covenant or obligation in this Lease or in the Development Agreement except a Monetary Default; or
(b) breach of any representation or warranty (as of the date made or:deemed made).

*Notice” means any consent, demand, designation, election,’ otrce or request relating to this
Lease, including any Notice of Defauit. Notrces sha delrvered and’ ehall become effective, only in
accordance with Article 24. — .

“Notice of Defauit, meaﬁ';e;any Notice claimirig or giving N‘Eﬁée of a Default or alleged Default.

"“Notice to Proceed" means that certain not:ce which permits Lessee to commence with the
Construction of the Projec -rn=—accordance wrth Article 7 ef the Development Agreement.

"Notrfy" means give a N -.

‘ons” means (a) the recorded title exceptions affecting the Fee Estate and
prior tor thls Lease as of t =ommencement Date, listed as exceptions in Lessee's leasehold policy of
title msurance for this Leasei (b) any Sibleases emstmg as of the Commencement Date; (c) any title
exceptrons (mcludrng new Subleases) caused by Lessee’s acts or omissions, consented to or reguested
by Lessee, orrésulting from Lessee’s Default; (d) any Application made at Lessee’s request; (g) any title
exceptions reeumng from the exefcise of the nghts reserved to Lessor in this Lease; and (f) the additional
matters, if any, ]tsted |n Exhlbit B attached hereto.

“Permitted Use,s}f—means the uses described in Section 6.1 of this Lease.

“Person® means any association, corporation, Government, individual, joint venture, joint-stock
company, limited liability company, partnership, general or limited parinership, trust, unincorporated
organization, or other entity of any kind.

“Premises” has the meaning set forth in Section 2.1 of this Lease.

"Prime Rate® means the prime rate or equivalent "base” or "reference" raie for corporate loans
that is published in the Wall Street Journal as of the applicable date or, if such sate is no longer publishad,
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then a reasonably equivalent rate published by an authoritative third party mutually designated by Lessor
and Lessee. Notwithstanding anything to the contrary in this paragraph the Prime Rate shall never
exceed the Usury Limit.

“Prohibited Lien" means any mechanic's, vendor's, laborer's, or material supplier's statutory lien
or other similar Jien arising from work, {abor, services, equipment, or materials supplied, or claimed to
have been supplied, {o Lessee (or anyone claiming through Lessee), if such lien attaches to the
Leasehold Estate or attaches {or may attach upon termination of this Lease) to the Fee Estate. An
Equipment Lien is net a Prohibited Lien. .

"Project” means that certain affordable rentai housing pl'Ojthr ror semors together with a
Community Center and other components, fo be developed on the Land and more particularly desoribed
in Arlicle VI. .

"Property [Insurance Proceeds” means net proceeds’ (aﬁer reasonable eosts of adjustment and
collection, inciuding Legal Costs) of property insurance,, when and as received: by tessor, Lessee,
Depository, or any mortgagee, excluding proceeds of Lessees buerness snterruptton rnsurance in excess
of Rent, - : LI

"Public Accommodations Laws" means all appllcable Laws 1nclud:ng, without’ Irmrtatron Title {1
and Title 11l of the Americans with Disabilities Act of 1990 (the: “ADA”) the ADA Accessibility Guidelines
promuigated by the Architectural and - Transportation Barviers . Compliance Board, the public
accommodations title of the Civil Rights Act ¢f 1964, 42 USC § 20004 et seq., the Architectural Barriers
Act of 1968, 42 USC § 4151 et seq., as amended;ﬁ Title V of the Rehabllrtation Act of 1973, the Minimum
Guidelines and Requirements for Accessible | Design, 36 CFR Part 1490, and the Uniform Federal
Accessibility Standards, and any similar Laws now or hereafter ‘adopted, ‘published or promulgated, as the
same are now In effect or may be hereafier modlﬁed amended or- supplemented

"Qualified Tenants” mearis "nants that meet fhe age and income requirements for a Residential
Rental Unit set forth rn Sectron 8.1.1.-

“Real Estate Taxes" 'Fn_eans all general and specral real estate taxes (including taxes on FF&E,
sales taxes, use taxes and the iike); BID paymients, assessments, municipal water and sewer rents, rates
and charges;: Bxoises e ree lrcense and permit faes, fines, pena!tles and other govarnmental charges

); OF become due but only to the extent payable out of orin respect of, or
pect to or become a lien"on, the Premises, or the sidewalks or streets located in front of
mises, or any passageway or space in, over or under such sidewalk or street, or any
of the Prefises, or any FF&E, Burldmg Equipment or other facility used in the
F'the rent of income received therefrom or any use or occupancy thereof. “Real
Estate Taxes" shall- not=-- however, include any of the following, all of which Lessor shall pay before
delrnquent or payable o with a penalty: {a) any franchisg, income, excess profits, estate, inheritance,
succession, transfer, gift/ corporation, business, capital levy, or profits tax, or license fee, of Lessor:
(b) any item listed in this paragraph that is levied, assessed, or imposed against the Premrsee during the
Term based on the recapture or reversal of any previous tax abatement or tax subsidy, or compensating
for any previous tax deferral or reduced assessment or valuation, or correcting a miscalculation or
misdetermination, relating to any period(s) before the Commencement Date; and {c) interest, penalties,
and other charges for subparts (a) and (b) aforesaid. [f at any time during the Term the method of
faxation prevailing at the Commencement Date shall be altered so that any new tax, assessment, levy
(including any municipal, state or federal levy), imposition, or charge, or any part thereof, shall be
measured by or be based in whole or in part upon the Premises and imposed upon Lessor, then all such
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new taxes, assessments, levies, Real Estate Taxes, or charges, or the part thereof to the extent that they
are so measured or based, shall be deemed {o be included within the term "Real Estate Taxes".

“Rent” means the Base Rent, the Additicnal Rent, and any other amounts required to be paid by
Lessee to Lessor under the provisions of this Lease.

*Rent Commencement Date” has the meaning set forth in Section 4.4 of this Lease.

“Rental Period™ has the meaning set forth in Section 4.2 of this Leag

“Requesting Party” has the meaning set forth in Section 25 ‘1 of E

‘Residential Rental Units'" means those residential rental .umts that are designated for
occupancy by persons age 62 and older who meet the income quallf" cations set forth herein, and shall not
include the residential unit occupied by the resident staff person ’ .

“‘Restoration” means, afier a Loss, the alteratlon clearlng, rebuilding, reconstructlon repair,
replacement, restoration, and safeguarding of the damaged of remasnlng Improvements substantua!ly
consistent with their condition before the Loss, subject to'such Conglruction as Lessee shall perform in
conformity with this Lease, subject to any changes in Law that’ wouid limtt the foregoing. °

“Rastoration Funds” means any Loss Proceeds (and deposnts by Lessee) to be applied fo
Restoration. Sk _

"Restore” means accomplish a Restoréfion T

“RFP” means that certam. Request for Proposals issued by the Lessor on July 3, 2014 for the
development of the Premlses ‘

“ROH" means the Rewsed Ordmances of Honolulu as may be amended from time to time.

“Scheduled EXplrat:" h Date" has the meamng set forth in Section 3.1 of this Lease.

.;sHpgn hESN_:__, meanmg.set forth in Sectlon 26.2.2 of this Lease,

"Suhlease" means, for any port:on of the Premises, any. (a)sublease; (b)agreement or
arrangement (1_ luding a conces ssion, license, management, or cccupancy agreement) allowing any
Person to occupy,Use or possess; (c) sub-sublease or any further level of subletting; or (d) Medification
or assignment of olau_"‘ (a) through clause (c) above,

"Sublessee’ means any Person entitled to occupy, use, or possess any premises under a
Sublease.

“Substantial Casualty” means a Casualty that (a) ocours less than five (5) years before the end
of the Term and renders the Premises, in Lessee's reasonable judgment (with Leasehold Morigagee's
consent), hot capable of being economically Restored, or (b) pursuant to Law, prevents the Prermises
from being Restored to substantially the same condition, and for the same use, as before the Casualty.

"Substantial Condemnationr” means any Condemnation that takes the entire Premises or so
much thereof that the remainder,- in Lessee's reasonable judgment (with Leasehold Mortgagee's
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consent), is not capable of being Restored fo an economically viable whole for the conduct of the
Permitted Use specified in Section 6.1.

“Tax Credit Requirements” means any and all matters required by Section 42 of the Intemal
Revenue Code of 1986 (26 U.S.C.), as amended (and the cognate provisions of the laws of the State)
andfor any applicable agreement or restrictions relating to the receipt of any federal or State low income
housing tax credits in connection with Lessee’s activities and obligations under this Lease, whether or not
such requirement is explicitly stated in Section 42 or regulations thereunder (or the applicable provisions
of the laws of the State and the regulations thereunder). ;

“Temporary Condemnation” means a Condemnation of the ngh': to use or ocoupy all or part of
the Prermises for a temporary period of time, :,

“Term” has the meaning set forth in Section 3.1 of th|s Lease

“TOD Plan” has the meaning set forth in Sect|on 6 1 7 of itis Lease,

“TOD Zone” means the area(s) designated for- transrt onented deve!opmen’r as set forth in the
TOD Flan. -

"Transfer" of any preperty means any of the followrng, w ether by operation of law or ctherwise,
whether voluntary or involuntary, and whether direct or indirect: (a) ‘any assignment, conveyance, grant
hypothecation, mortgage, pledge, sale, or other: fransfer, whether diréct, or indirect, of all or any part of
such property, or of any legal, beneﬁoral or egiiteble:interest or estafé;ify suéh property or any part of it
(molucllng the grant of any easement, lien, of:.othef*&néumbrance); or-(b) any conversion, exchange,
issuance, Modification, realiocation, sale, or other transfer:éf.any. Equity Interest(s) in the owner of such
property by the holders of such Equity Interest(s) Except g ‘provided below, a transaction affecting
Equity Interests, as referred: to: se (b) above:shall be deemed a Transfer by Lessee even though
Lessee is not technically fhe transferor A “Transfer’ shall not, however, include any of the foregoing
(provided that the other: par’cy to thisLiéase has receved Notice thereof) relating to any Equity Interest:
(i) that constitutes a mere ‘change in gim of owraershrp ‘with no material change in beneficial ownership
and constitutes a tax-free transactio .unc_le_r federal incoime tax law; (ii) to member(s) of the immediate
family(les) of the transferor(s)., -thejr: ‘benefit, or (m) to any Person that, as of the
Commencemént- Date" Ids an Equity Interest irf the entity whose Equity Interest is being transferred In
addition to:the foregoing; the, trading.of an Equity Interest in any entity whose capital stock is listed on a
natlonally recognrzed stoc change sh_’ not'constitute a Transfer.,

neans deay in performing any obligation under this Lease (except
on account of any cause whatsoever beyond the chliger's reasonable

"Unavmdahle Delay’
payment of mengy) ansmg from,
control, despltes’ h,
other union activitieg{but only | fo the extent such actions affect simitar premises at that time and do not
result from an act of° emission: ‘of the obligar), the obligor's Inability to obtain required labor or materials
after commercially reasonable efforts to do so, litigation (unless caused by the obligor) including, without
limitation, injunctive or 51mi[ar relief in connectron with any litigation, Loss, accidents, Laws, governmental
preemption, war, riots, térrorism, contarmination by radicactivity or Hazardous Materials (unlees caused by
the obligor), fire, explos:ons earthquakes, drought, tidal waves, floods, windstorms, natural disaster or
other acts of God, Unavoidable Delay shall exclude delay caused by the obligor's financial condition,
iliquidity, or insolvency. Any obligor claiming Unavoidable Delay shall Notify the obligee: () within
ten (10) Business Days after such obligor knows of any such Unavoidable Delay; and (b) within five (5)
Business Days aiter such Unavoidable Delay ceases to exist. To be effective, any such Notice must
describe the Unavoidable Delay in reasonable detail. Where this Lease states that performance of any
obligation is subject to Unavoidable Delay(s) or words of similar import, such Unavoidable Delay(s) shall
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extend the time for such performance only by the number of days by which such Unavoidable Delay(s)
actually delayed such performance, plus a reasonable period of time thereafter to mobilize to commence
performance.

“Use Restriction Period" has the meaning set forth in Section 16.1.5 of this Lease.
“Usury Limit’ means the highest rate of interest, if any, that Law aliewe under the circumstances.

“Year” means a period of 365 days except in leap years, in whighﬁéee the period is 366 days.

ARTICLE2: .
PREMISES ..

2.1 Premises. Atthe Commencement Date, Lessor: Gwns the following real property (collectively, the
"Premises”): (a)the land described in Exhibit A aftéched hereto (the "Land’); (b) thg’Improvements .
emstlng thereon as of the Commencement Date (c) the appurtenances and all the estate and rights of
Lessor in and to the Land; and (d) all Building Equment attaChed or appurtenant to any of the foregoing
existing as of the Commencement Date. This Lease is subject to the encumbrances described in
Exhibit A, the Permitied Exceptions, and any trtle exceptlons resultlng from the exercise of the rights

reserved to Lessor in this Lease.

22 Acceptance in Existing Condltlon . EXG 5, otherwnse prbwded in the Development
Agreement and this Lease, Lessee expressly acknow!e "‘and_ agrees that Lessor has made no
representations or warranties, whatsoever, whether express implied or statutory, with respect fo the
Prermises or any portion thereof _nd that Lessor shafl not be obligated to provide or pay for any work or
services related to the Premises ‘gr.the operation ‘thereof. Lessee acknowledges that Lessee has
inspected the Premises;&arefully, or kas had the opportunrty fo inspect the Premises carefully, and except
as otherwise provided in the-Development Agreement-and this L.ease, accepts the Premises in "AS |8,
WHERE IS AND WITH ALL: FAULTS“ condition W|thout warranty, guaranty, liability, or representatton
whatsoever, express of lmplled o[" or written, -on.the’ part of Lessor, or any Person on behalf of Lessor,
regardmg the Premises atters affectmg the Premises, including the following:

Physical Oo ition. The physmal condition of the Premises, including the quality, nature,
physical condition of (a) the Land, including any systemns, facilities, access, andfor
landscaping:(b) the air, soils, geplogy, topography, drainage, and groundwater, (c) the suitability of the
Land for constriction of any futiire Improvements or any activities or uses that Lessee may elect to
conduct on the L, 1id; or (d) the compactmn stability or composition, erosion or other condition of the soil
or any fill or emban "ent on the Land for building or any other purpose;

222 Imgrovement . The guality, nature, adeguacy and physical condition of any existing
improvemnents including” without limitation, the struciural elements, seismic safety, engineering
characteristics, foundation, roof, systems, infrastructure, facilities, appliances, appurtenances, access,
landscaping, andfor parking facilities;

223 Tile, The nature and extent of any recorded rfight of way, lease, possession, lien,
encumbrance, license, reservation or other title condition of record as of the Commencement Date
affecting the Premises including, without limitation, the existence of any easements, rights of ways or
other rights across, fo or in other properties that might burden andfor benefit the Premises; provided,
however, that Lessor represents and warrants to Lessee that it owns fee simple title to the Land and that
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no other paity has any right or option to purchase the Land or the Leasehold Estate therein as of the
Commencement Date of this Lease.

224 Compliance, The development potential of the Premises and/or the zoning, land use, or
other legal status of the Land or Improvements or compliance with any public or private restrictions on the
use of the Land, as the same are in effect as of the Commencement Date or may be hereafter modified,
amended, adopted, published, promulgated or supplemented, or the compliance of the Land or

Improvements with any applicable Laws;

225 Hazardous Substances. The presence or removal of Hazardous Substances on, in,
under or about the Premises or any adjoining or neighboring property ;

2.26 Economic Feasibility. Economic conditions or prolectlons development potential, market
data, or other aspects of the esconomic feasibility of the Prernlses andlor the bu ness Lessee intends to

oonduct on the Premises;

2.27 Utilities. The availability, existence, qua]rty nature adequacy and hysroal condition of
utilities serving the Premises; L :

228 Suiability. The use, habitability, merohantabrhiy i tness ‘suitability, value or adequacy of
the Premises for any particular purpose (rncludrng, without llm._atron the Permitted Use specified in

Section 6.1);

229 Boundaries. The boundenes of th emises, the looatron -of any Improvements on the
Land and/or the existence of any encroeohments onto oF om any adjaoent Tands;

2210 Access. Access to the Premrses moludrng from or through any particular route; and

2211 Other Matters Any’ matter whatsoever not referenced above that pertains to the
Premises. .

23 Release of I.essor Lessee, on--behalf of ltself rts agents, directors, employees, Equity Interest
holders, mortgagees, and office ereby Warves releases and forever discharges Lessor and its agents,
directors, employees:ani

fficers ‘ofand from any ‘and all claims, aotrons causes of actions, demands,
_tights, qlamages costs,; .

foreseen r unforeseen,
s.or offlcers now y arise in the future on account of or in any way related to or

in conneotro,__‘ ith any past, present or fiture aspect, feature, characteristic or condition of the Premises
of the nature™a d. type specifie i&d.in Section 2.2.1 through Seotron 2.2.10; provided, however, that this
release shall not.¢over, pertain | to or deem to release any claim of Lessee agalnst Lessor for breach of

this Lease or the Development Agreement

ARTICLE 3:
TERM

3.1 Term. The terms and provisions of this Lease shall be effective as of the Commencement Date.
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The term of this Lease (the “Term"} shall be approximately sixty-five (65)! years commencing on the
Commencement Date and terminating at 11:59 p.m. on 20__ (the “Scheduled Expiration
Date"), unless terminated sooner in accordance with this Lease.

3.2 Delivery of Possession. Lessor shall deliver the Premises to Lessee on the Commencement
Date.

3.3 No Option to Extend; No Renewal Lessee shall have no right to exdend or renew the Term.
Upoen expiration or earlier termination of this Lease, Lessor shail have no obhgatlon to extend or renew

this Lease, or to enter into & new lease with Lesses.

ARTICLE 4;
RENT

4.1 Fixed Term. The net annual rent for the Premises (‘Base Rent”) for the :.lrst 30 years of the
Term (the “Fixed Term”) shall be equal to $1,614.00, based onthe follomng "

Area Annual Arnount .

Affordable Rental Housing Area 8 0

Community Center Area Lo ‘$1 180 (approx. $0 11 per gross square foot)
Commercial Area : $ 434 (approx $0. 22 ',er gross square foot)

4.2 Escalation Period. Annual Base Rent for each of the followlng periods (each a "Rental Period”):

() Year 31 through 40, (||) Year 41 through Year 50 “{iii) Year 51 through Year 60; (iv) Year 61 through
65 (all of such Rental Penods belng coﬂectlvely called the "Escalation Per;od") shall be equal to the
following: : ;

Rental Period BT .',3as‘%33nt

i | $2,096.20

. $2,308.02

""'Y¢§=F51 through 60 ‘ L $2,538.82
Yeaf'sf{??hrﬂugh &5 ': $2,792.70

4.3 No Offsets, Lessee shall pay all Rent without offsel, defense, claim, counterclaim, reduction, or
deduction of any kind whatsoever

7T Note: Prior to the exeoution of the Leass, the parties may, by mutual agreament, provide Lessee the right fo have an extended
Term, for a period not {o exceed seventy-five (75) years in lotal, ¥ such extended Term is prescribed by the requirements of
Tenant's Institulional Lenders, whereupon this Lease shall be revised accordingly before if is submilted fo Council for approval.

H
Note: ifthe Term is extended fo up to 75 years, the rental period would be adjusied accordingly.

? Male: if the Term is extended la 75 years, the rental period would be adjusled accordingly and for any period between 70 and 75
years, the Besa Rent would be equal to $3,071.97.
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4.4 Payment - Generally. Lessee shall commence payment of Rent on the 1% day of the 2™
calendar month following the Completion of the Project (“Rent Commencement Date™) and thereafter,
such Rent shall be paid annually in advance on the first day of each Year for which such Rent acerues
under this Lease. If the Rent Commencement Date falls on a day other than the first day of the Year, then
the Rent for the first fractional year shall be computed on a daily basis from the Rent Commencement
Date to the end of the Year and shall be paid accordingly. Lessee shall have the right, but not the
obligation, to prepay Base Rent for all or a portion of the Fixed Term or any Rental Period, in advance.

ARTICLE &; ED
ADDITIONAL PAYMENTS BY LESSEE; REAL EST E TAXES

5.1 Net Lease This Lease shall constifute an absolutely.? net" Iease Lessee shall pay as
“Additional Rent” and discharge, before failure to pay creetes & material Tisk of forfeiture or penalty,
each and every item of expense, of every kind and nature‘-m:atsoever related 1o or arising from the
Premises, or by reason of or in any manner connected;with of-arising from the leasing, operation,
management, maintenance, repair, use, or occupang affecting, the
Premises. Notwithstanding anything to the contrary .in pay;|-essee may
offset against Rent any sums paid by Lessee an actount; ;:and Lessor shall Indemmfy;Lessee against
payment of, the following items payable, accrued, or incurred. ,Lessor {a) depreciation, amortization,
brokerage commissions, financing or refinancing costs, manageient fees, or leasing expenses for the
Fee Estate; (b) consulting, overhead, accountmg, tax preparatlon ther professional fees, legal and staff
costs, and other costs incidental to Lessors: nership of the Fee.FEstate and administration and
momtonng of this Lease, including such costs Lessof-incurs in reviewing-anything Lessee delivers under
this Lease or determining whether Lessee is in compliance with this L ise, except where this Lease
expressly provides otherwise; (c) any costs or expenses . Lessor lncurs in or for any litigation, except
to the extent that this Lease requires Lessee to pay-suchi’ tosts ¥énses; (d) any insurance premiums,
utilities, operating expenses;;:or -other costs rélated to the:Premises that accrued before the
Commencement Date; (g) any sums'payabie by Lessor under this Lease or expressly excluded from the
definition of Real Estatg laxes; and- (f)'.all other costs or expenses that, by their nature, are personal to
Lessor or Lessor's owne hlp of the Fée Estate. o

52  Real Estate Taxes.
acoruing for allperiods within the Term, before fallure to pay creates a material risk to Lessor of forfeiture
or penalty; sSubject howsver- g's right of Contest as this Lease expressly provides. lessee shall
also pay,'all interest and pefalti 'A _ovgrnment assesses for late payment of any Real Estate Taxes.

Lessee shall within a reasonable. time aftér:Notice from Lessor give Lessor reasonable proof that Lessee
has paid any" eal Estate Taxes-that this T'ease requires Lessee to pay. Lessee shall have the sole rigiht
and authority® to'contest Real Estate Taxes, in compliance with the Contest Conditions. Lessee shall also
have the right fo ,épply for any appltcab[e exemption from Real Estate Taxes applicable to the Premises.

53 Assessments in Instatlrnents To the extent allowed by Law, Lessee may apply to have any
assessment payable inifstaliments. Upon approval of such application, Lessee shall pay and discharge
only such installments as ‘become due and payable during the Term.

54 BID Decislons. if any proposal is made to include the Premises in any BID applicable to the
Term (or to Modify the terms of any BID, including the amount or calculation of any required payments or
assessments) and the owner of the Premises is entitled to vote in favor of or against such proposal, then
Lessee shall decide how to vote, the parties shall cooperate to effectuate such decision, and Lesses shall
have full power to represent the Premises in all matters regarding the BID applicable to the Term,
provided that at the time of determination no uncured Event of Default exists, and provided further that
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Lessee shall not make any decisions or commitments, or incur any obligations with respect to any BID
involving the Premises that extend beyond the Term without Lessor's written consent.

55 Direct Payment by Lessor. If any Additional Rent must be paid directly by Lessor then:
{a) Lessor shall Notify Lessee of such Additional Rent and the payee entitled thereto, such Notification
constituting Lessee's authorization to make such payment, insofar as applicable, on behalf of Lessor, and
{b) if the payee nevertheless refuses to accept payment from Lessee, then Lessee shall Notify Lessor
and shall pay such amount to Lessor in a timely manner with reasonable instructions on remittance of
such payment. Lessor shall with reasonable promptness comply with Lessee's reasonable instructions.
[n such event, provided Lessee provides Lessor with payment and reasonable ihstructions on remittance
of such payment in a reasonable amount of time prior to the paymért due date, Lessor shall be
- responsible for any tate charges or fees, interest or penalties arlsmg from’Lessor's payment if Lessor is
Jate in making such payment, o

5.6 Utilities, Lessee shall arrange and pay directly, before: the same become delinquent, for all fuel,
gas, electricity, light, power, water, sewage, garbage dlsposal telephone, and other utility charges, and
the expenses of installation, maintenance, use, and semvice in connection with the. -foregoing, for the
Premises during the Term. Lessor shall have absoluteiy no [|ablllty or responsabihty for the foregoing,
provided that Lessor performs its obligations regardirig any:fé afced Appl:catlon

5.7 Excise Tax. Lessee shall pay fo Lessor, as Addlttonal ; nt the applicable State general excise
or surcharge tax on gross income, as the same may be amended‘-, ind all other similar applicable taxes,

surcharges, rates and/or charges imposed upon Lessor with respect to rental or other payments in the
nature of a gross receipts tax, sales tax, privilege-fax,.surcharge or the.like,-excluding federal, state or
county net income taxes, imposed by any Government’(¢ollectively, the “Exc:se Tax"), such Exclse Tax
- to be paid at the time and together with each payment of Fixed Rent and Additional Rent {which includes
any and all charges required under this Lease to:he méde by BeSsee to Lessor) to the extent they are
subject to the Excise Tax. Thé:E¥eise Tax due from.Lessee shafl be the amount which, when added to
the applicable Rent due or: ‘sther pa“ ment (whether: actually or constructively received by Lessor), shall
yield io Lessor (after deductlon of all'slich tax payable by Lessor with respect to all such payments) a net
amount which Lessor would have reallzed from such payment had no such tax been imposed. It is the
intent of this Section 5.7 that Rent WIH be received by Lessor without diminution by any tax, assessment,

charge, or levy of any ! nature whatsoever except net.iricome taxes imposed by any Government and the

of this Lease sh | be liberaily: Sonstrued to effect such purpose,

_ pay- the entire amount of any conveyance tax or related tax
hIS Lease 0f any amendment to this Lease (including, without Iimltatlon

Termy), and for,-.p'repanng, execliting andfor filing when due such documentation as may be necessary or
proper in connection therewith. . If Lessor chooses, in its sole discretion, to collect said conveyance tax
from Lessee and’ ‘pay. it to the tax authority on behalf of Lessee, Lessee shall promptly pay said
conveyance tax to Lés or:_ At: Lessor's request, Lessee shall promptly execuUte such affidavits and other
documents as may be .oessary or proper in connection with said conveyance tax, Lessee’s obiigations

as aforesaid shall surviveithe expiration or earlier termination of this Lease.

59 Taxes on lLessee’s Business and Personal Property, Lessee shall be responsible for and
shall pay before delinguency all taxes assessed by any Government against Lessee by reason of the
conduct of its business in the Premises or with respect to personal property of any kind owned by or
placed in, upon or about the Premises by or at the expense of Lesses.

510 Tax Exemptions. Nothing contained herein shall prevent Lessee from applying for any
exemptions which may be available to Lessee for its Real Estate Tax, Excise Tax, conveyance tax or
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other {ax obligations; provided however, that it shall be Lessee's sole responsibility to apply for and
maintain any such exemptions as and when required by Law. Any such exemptions are subject to all
Laws applicable thereto.

5.11 Lessor Expenses lLessee shall pay to Lessor, within ten (10) Business Days after the date of
mailing or personal delivery of statements, all reasonable costs and expenses, including attorneys' feas,
paid or incurred by Lessor: (i) required to be paid by Lessee under any covenant in this Lease (inc!uding
without limitation any inclemnity provision}, (if) in enforcing any of Lessee’s covenants or obligations in this
Lease, (jii)in remedying any breach of this Lease by Lessee, (iv)in recovering possession of the
Premlses or any part of the Premises, (v} in collecting or causing to be paid; any’ dellnquent rent, taxes or
other charges payeble by Lessee under this Lease, (vi}in connection with ahy estoppel certificate
requested by Lessee, or (vii) in connection with any htlgatron {otherithdn condemnation proceedings)
commenced by or agalnst Lessee to which Lessor shall without fauit' be miade a party. All such costs,
expenses and fees shall constitute Additional Rent, and Lessee' s obligations underthls Section 5.11 shall
survive the expiration or earlier termination of the Tenm.

6.1 Permitted Use. Lessee shail use the Premises for the followmg purposes:

6.1.1 Affordable RemdentialxRental Units for Seruors—w Lessee shall design, construct,

cperate and maintain Residential Rental Umts inthe . number and 'of_the fype described below*, for
persons 62 years of age or older who meet’ the followmg mcome quallf'catmns associated with sa:d

Residential Rental Units:

No. of units Na. of bedrooms Income &u&fi;icationsl ;
8 o 1 ) :':‘ E At or below 30% of HUD area median income
77 1 T Al or bElow 60% SFTIUD area median income
12 o Ator be]ow 80% of HUD area median income
10 Ator below 80% of HUD area median income
4 - 2 At or below 80% of HUD area median income
T oo Non-revenue staff unit

Total: 152 residential units; 151 Residential Rental Units

4 Note: the income and unit mix is subject lo adjustment prior to the submission of the final form of the Lease to Clty Councl for
approval; provided, however, the income and unit mix described herein shall ke deemed a “ceiling.” Developer shall rent 100% of
the Unils in the Project fo Qualified Tenants with incomes af or below 80% AMI. No fewer than 89% of the total number of Units
shall be renfed lo Qualified Tenants with Incomes af or below 60% AMI, and no fewer than 5% of the total number of Units shall be
renfed fo Qualiied Tenants with incomes &t or below 30% AM.

5 Bee note 4.
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Monthly Rent for the Residential Rental Units shall not exceed Affordable Rent, as set forth herein.
Lessee may, from time to time and with the approval of the Lessor, rent the Residential Rental Units to
persons who are 55 years of age or older and who meet the income quaiifications associated with said
Residential Rental Units if the Lessee is unable fo rent any of the Residential Rental Units to persons who
are 62 years of age or older after applying commerclally reasanable marketing and leasing efforts
described in the rental program approved by the Lessor, as set forth in Section 18.1.2(e).

6.1.2 Parking and Loading® Lessee shall design, construct, operate and maintain a
three-story parking structure, to include a total of 75 parking stalls and 1.: oadrng space. A sufficient
number of the parking stalls shall be reserved for persons with disabili ies in ‘compliance with Public
Accommodations Laws. Use of the parking stalls and foading space,. shall be restricted to residents,
Commercial Tenants, Community Genter {defined below) visitors, and other approved guests. lLessee
shall not charge residents and their guests for such use without the prior reviéw and written approval of
the Lessor, which Lessor may withhold in its reasonable drscretron Lesse&:imay charge Community
Center visitors, Comrmercial Tenants and other approved guests for parking at‘reasonable, fair-market
rates upon notice to Lessor.  Public parking shall not be’allowed, with or without: charge without prior
review and written approval of Lessor, which Lessor may W|thhold in lts sole and absolute dlscretlon

6.1.3 Resident Amenities.” Lessee shall deSIQn construct operate and maintain the
following amenities available exclusively for residents and their: guests

iy A recreation deck on the raoftop of the parkmg structure;

i} An approxlmately 4 OBD square foot rooftop garden on the rooftop of the
Community Center; and -

i) -Computer stations Iocated ina mu[tl purpose room or other similar common
area within the residential tower

6.1.4 Communrtv Center 8 | essee shall design, construct, operate, and maintain a
community center of approximately 10,453 square feef {the “Community Center") The Community
Center shall include a "Great Room" for events 2 warmmg kitchen, and other activity and meeting spaces
for small scale‘programs and serviees. Lessee shall provide services and programs for residents and the
commumty, as determlned by Lessee ih consultatron with community crganizations and agencies.

i B85 Commermal Space9 Approxtmately 1,822 square feet shall be used for retai
shop space conf gured as approxrmateiy 2 to 4 small scale shops

6 piote; The provisions of this-Section may be edjusted upon the reasanable approval of the Cily and Developer based upon the
restilfs of Developer's due diligence permitted under Section 4.1 of the Development Agresment, lhe requirements of Developer's
lenders and investors, and fesdback from governmental authoritics, community groups and public sfakeholders during the design,
environmental review and entitfement process. Any such modificafions shall not consfitufe a significant deviation fram Developer's
proposal and shalf be made prior {o the submission of the finaf version of the Lease to the City Council for approval. The final defails
of alt Profect components shaif be incorporated into the Lease thalis presented fo the City Council for approval.

7 See note 6.

8 gee nats 6.

9 Ses note 6.
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6.1.6 Chinatown Character. The Project is intended to preserve, protect, promote, and
enhance the history, character, and cultural heritage of Chinatown. Although the Premises is not located
in the Chinatown Special District, the Improvements, o the extent practicable, shall be generally
cansistent with the objectives of the Chinatown Special District as set forth in the LUQ, to ensure that the
design of the Improvements achieves the Chinatown Character.

6.1.7 . Transit Oriented Design. The Premises is located within the proposed Downtown
Neighborhood Transit-Oriented Development Pian, which is a community-based plan that focuses on ihe
areas surrounding three (3) planned rail transit stations in downtown Henolulu that are in the process of
being developed by the County under the provisions of the LUO (“TOD Plan”) ‘Lessee is encouraged to
part:mpate in the promuigation of the TOD Plan and the resulting TOD:Zone, the process for which is
deseribed in the LUO, and Lessee shall comply with the requlrements.;, tl]e adopted TOD Plan and TOD
Zone to the extent applicable to the Premises. PO

6.1.8 [ndigenous Piants. Indigenous specles of pfants shail'bf used for landscaping
whenever and wherever reasonably feasible. T

6.2 Prohibited Uses, Lessee shall not cause, malntaln or permit any waste or nmsance to exist on,
in or about the Premises. Lessee shall not do or pérmit anyth;ng 10 be done in or aboit the Prem:sas
which will in any way damage the Premises, or use or aliow the Premlses 10 be used for any improper,
offensive or unfawful purpose. -

8.3 Exclusive 0wnership of lmproveﬁients and Control of'?r"émises During the Term, Lessee

expressly provided in this Lease, |essee sha|l hawv usive control:” tise, and management of the
Premises during the Term. Subject to any appl:cable Lab Essee may enter into, terminate, or Modlfy
any existing or future contract for management or- operatlon of e_:Prem|ses or provision of senvices to
the Premises (provided that, as ‘o ‘contracts existing'as ‘of the Commeéncement Date, any such termination
or Modification is done in conformlty wrth the terms of such contracts). Lessee shall Indemnify Lessor for
any such cancellation -or termination: All such coritracts shafl expire automatically on or before the
Scheduled Expiration’ Date; .except fo; contracts enteréd, into in the ordinary course of maintenance and
operation of the Premises, which shall:expire no later than one (1) year after the Scheduled Expiration
Date. Following the end of the’ Term OWHEIShIp of the Project improvements shall belong to Lessor and
remain w1th the Prernrse -

hall not use the Premises, or do anything or suffer anything to

N il in any way conflict with any Laws apphcable to the use,
condition &t agcupancy of the Premlses Al its sole cost and expense, Lessee shall, in all material
respeots and subject to Lessee 5 rlght of Contest, prompily comply with all such applicable Laws. Lessee
shall, at its solé’ cost and experise, make all alterations to the Premises, and to any adjacent land
befween the Premlses :and any. public street, that are required to comply with applicable Laws, whether in
effect as of the Commiencement Date or thereafter, Lessee's ob[tgatlons under this Section 6.4 shall
include the obligation ‘that, Lesses, at its sole cost and expense, in accordance with the terms of this
Lease, make, build, mairifain and repair all fences, sewers, drains, roads, curbs, sidewalks, parking areas
and other mprovernents that may be required by Laws to be made bunt mamtalned and repaired in
connection with Lessee's or its Sublesseas’ use of the Premises or any part of the Premises, whether
located on the Premises or on other propeity.

6.5 Copies of Notices. Lessor shall promplly give Lessee and Lessee shall promptly give Lessor a
copy of any notice of any kind regarding the Premises or any Real Estate Taxes (including any bill or
statement), and any notice of nonrenewal or threatened nonrenewal of any Approval that Lessor receives
from any Government, utility company or insurance carrier affecting the Premises.
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6.6 Entitlements. Lessee shall maintain in full force and effect all entitlements and permits
necessary for the Permitted Uses specified In Section 6.1,

6.7 lllegal Activities. Upon Lessor's receipt of actual notice or if Lessor, in its reasonable business
judgment, believes or suspects that illegal acts are taking place on the Premises, or the Premises are
being used for an illegal purpose that could result in criminal or civil forfeiture, or both, of the Premises or
any portion of the Premises, to any Government, Lessor may Notify Lessee, and Lessor may thereafter
take all reasonable and appropriate action as may be necessary to stop such illegal activity, including
entry onto the Premises. In such circumstances, Lessor shall have the right.to conduct an investigation,
including, without limitatioh, the right of entry to the Premises and a review; bféssee’s records. For any
entry onto the Premises, Lessor shall (a) provide Lessee with oral or wrjtten notice prior to such entry,
unless it is an emergency, (b) meet with Lessee’s property manager | andf -clesignated representative, or
if neither is present, the'individual who Is physically present at the. Prem| on the day of the entry and
claims to be Lessee's representative, and (c) have such property manager of;ré resentative accompany
Lessor during its entry. If such investigation yields any eviderige, of any illegal: 2ctivity on the Premises,
Lessor may immediately Notify L essee and Lessor may |mmed|ately take all reasofiable and appropnate
action as may be necessary to stop such illegal activity.~If Lessee unreasonably refuses to commence
any action to stop such illegal activity within forty-ight. (48) hours of receipt of such notice-from Lessor,
such failure or refusal shall constitute an Event of Default: - Y hawng the right to take certaln actions in
this Section 6.7, Lessor is neither obligated nor required to taks any stch'action, and shall not be liable to
Lessee, any Person or any Government if Lessor does not exerc

6.8 Public Accommodations Laws. Wthout limiting Lessee s obhgatlon to comply generally with all
apphcable Laws, Lessee, at its scle cost'and .expense, shall cause.the Premises, including all
improvements, and Lessee’s use and occupancy of-the Premises, and-lLessee’s performance of its
obligations under this Lease, to comply with the reqmrem 'ts f the Public Accommodations Laws, and
to take such actions and make such alterations or’ reasonable act mmcdatlons as are necessary for such
compliance. If Lessee conclud,es that the Premiseis.dfe not in cormipliance with Public Accommodations
Laws as of the Commencement:Date, or that the Premises thereafter fail to comply with Public
Accommodations Laws;:then |_essee-shall provide to' Lessor a plan for compliance within one hundred
twenty (120) days of the’ Commencement Date or thig.date of such subsequent noncompliance. At
minimum, such plan shall idefitify the Awork to be done fo cause the Premises fo be in compliance with
Public Accommodations Laws : dithe’ tlmetab!e for. completing such work. Any such work shall be
subject to Lessors able approval and to thé terms and conditions of Article 7 and Adicle 8 as

apphcab

6.9 -Use of Public Buiidings by Bl dor Visually Handicapped Persons. Lessee acknowledges
its understandlng that the PreriSes may be subject to the provisions of HRS Section 102-14 relating to
the placement of certain vending:machines and coneessions in public buildings for operatior by blind or
visually handlcap‘ jed persons. | Lessee shall comply with the requirements of Section 102-14 and the
rules adopted by th'__'_State Department of Human Services, to implement this Section.

810 Project Name: essee agrees that it will not change the name by which the project is known or
identified without the prlor written approval of Lessor.

ARTICLE T:
MAINTENANCE, REPAIR AND CAPITAL IVPROVEMENTS

71 Obligation to Maintain. Lessee, at its sole cost and expense, shall keep and maintain the

Premises in good order, condition and repair, reasonable wear and tear excepted, at all times during the
Term (which obligation shall include all structural and non-structural, and capital and non-capital, repairs

20



Halewai'clu Senior Residences
Lease

and replacements including, without limitation, plumbing, heating, air conditioning, ventilating, electrical,
lighting, fidiures, walls, building systems, ceilings, floors, windows, doors, plate glass, skylighis,
landscaping, driveways, site improvernents, curb cuts, parking lots, fences and signs located in, on or at
the Premises). Lessee shall manage and operate the Premises and perform its duties and obligations
under this Lease in a manner consistent with the standards followed by insfitutional quality owners and
management companies that are managing comparable projects. Lessee shall cause the Improvements
to be inspected periodically by qualified Persons to be certain the repair, maintenance and replacement
obligations of Lessee pursuant to the terms of this Lease are being satisfied (including for purposes of
ascertaining and curing infestation of the Improvements by termites, rodents.and other pests). Lessee
shall thereafter take all measures that may be reasonably requnred to preVent or cure any discovered
repair, maintenance andfor replacement item.

7.2 Capital Improvement Obligations. Lesses shall demoligh. and ar the Improvements on the
Premises existing as of the Commencement Date, and develop: the Projection the Premises, all as
provided and detailed in the Development Agreement. Lesseg'ghall carry out thie c; pital improvements in
accordance with the timing, terms, and conditions set forth irf the Development Agréement. Lessee shall
thereafter make subsequent capital improvernents during'the Term as may be reqmred by any Laws, or

oomply W|th thls Lease. .

as rmay reasonably be required by Lassor as neoessaryi,. )

ARTICLES:
CONSTRUGTION

8.1 General. Lessee shall comply with "a of the terms of thls Artlcle 8 and of the Development
Agreement in connection with all Construotion aﬁeotm the Premises (inoludlng, without Ilmltatlon any

a Loss, and those required to comply with applrcable Laws or oth rW'ise required under thls Lease).

8.2 Commencement: of COI’IS ction. Lessee sha[l not commence Construction until a Notice to
Proceed has been issued by the Lésser, and until gl conditions precedent to the commencement of
construction, as set forth if the Development Agreernent have been satisfied.

8.3 Manner of Constructlon: Al Construotlon shall be d|!|gent[y and cont[nuously pursued from the
commencernent thireof: hrough completlon and shall be performed in a goad and workmanlike manner,
y and all'Laws, in accordance with any approved plans and specifications,
ms of the. Development Agreement.

required for an" Construction, and for any issuance or re-issuance of all certificates of occupancy or
equivalent permlts required by ‘taw for the use and accupancy of the Premises. Notwithstanding the
foregoing, Lessee’ shall apply for and prosecute any required Government review process for a general
plan amendment or rezonlng oniy through and in the name of Lessor, or otherwise with the approval of
Lessor

8.5 Applications, Upon Lessee's request, Lessor shall, without charge to lLessee (except
reimbursement of Lessor's reasonable out-of-pocket costs and expenses), promptly join in and execute
any Application as Lessee reasonably requests, provided that: (a) such Application is in customary form
and imposes no material obligations {beyond obligations ministerial in nature or merely requiring
compliance with Law, this Lease or the Development Agreement) upon Lessor; and (b) no uncured Event
of Default exists. Promptly upon Lessee's request and without charge (except reimbursement of Lessor's
reasonable out-of-pocket costs and expenses), Lessor shall furnish all information in its possession that
Lessee reasonably requests for any Application.
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8.6 Bond. lessee or its general confractor shall deposit with Lessor performance and payment
bonds, underwritten by a corporate surety licehsed to issue bonds in the State, that is listed on the United
States Department of Treasury Circular 570, “Companies Holding Certificates of Authority as Acceptable
Sureties on Federal Bonds" and that holds an A.M. Best rating of A or higher. The total amount of the
bond shall not be less than 100% of the total Construction cost, naming Lessor and Lessee as co-
obligees, in form and content reasonably satisfactory to Lessor, guaranteeing the full and faithful
periormance of the contract for such Construction free and clear of all meshanics’ and materialmen's
liens and the full payment of all subcontractors, labor and matertalmen.

8.7 Completion, Upon substantial completion of any Construction: (a) "essee shall properiy publish
and file a "Notice of Completion” in the Office of the Clerk of the Circuit:Gourt of the State in the circuit
where the Premises are located, a certified “filed” stamped copy of which. shall be provided by Lessee to
Lessor, {b) Lessee shall comply with any other applicable requirefents jof Law with respect to the
completion of works of improvement, and (c) Lessee's architect shall deliver t6:Lessor a certificate setting
forth the total cost of such Construction and, if the Constructlon Is Major Constidction, certifying that the
Canstruction has been completed in compliance with the: pproved plans and ‘§p clf cations for such
work. In addition, Lessee shall deliver to Lessor a reprodumble copy of the ‘as ! drawings of all
Construction as well as all Approvals and other Government documents if any, issued n.connectlon with
such Construction. =3 .

2.8 Construction Insurance, Lessee shall maintain i'r]‘._Si_L_'i'r"ance coverage in accordance with
Article 12,

8.9 Ownership. All Improvements from Construetlon that may be installed or placed in or about the
Premises shall be owned by Lessee during the Terrn deemed to become an‘mtegral part of the Premises
and shall not be removed or otherwise severed from the'._ emises except as otherwise permitted by this
Lease. Upon the expiration of the Term or earliér lawfil termtnat:an of this Lease, all the then existing
Impravements shall automaﬂcal[y Tevert to Lessor thhout compensatlon or payment of any kind fo, or
requirement of consent of; other act: of L.essee or any- other Person, and without the necessity of exscuting
a deed, bill of sale, conveyance or othér act or agreement of Lessee or any other Person. If requested by
Lessor, Lessee shal] ‘withoutt. charge to Lessor, executs; .acknowledge and deliver to Lessor appropriate
documentation (in form and content J'easonably satlsfactory to Lessor) which acknowledges and confirms
that Lessor retains all of right;;“tite anid mterest in.and to the then existing Improvements as of the
explratlon of thie” Term_o garlier termination of this Liéase.

ffications relattng to any Construction. Lessor shall comply with all reasonable safety
rules and reguirements of Lessee or Its contractors during any such inspections.

8.11 Lessee's Covenant Lessee covenants o keep the Premises free from all Prohibited Liens
arising out of any work performed, materials furnished or ebligations incurred by or on behalf of Lessee.
Lessee shall remove any Prohibited Liens by bond or otherwise within 20 days after | essee is informed of
the existence of such lien or encumbrance, and if Lessee shall fail to do so, Lessor may pay the amount
necessary to remove such Prohibited Liens, without being responsible for investigating the validity
thereof. The ameunt so paid shall be deemed Additional Rent under this Lease payable upon demand,
without limitation as to other remedies available to Lessor under this Lease. Nothing contained in this
Lease shall be deemed or construed in an way io constitute Lessor's consent or request, express or
implied, to any contractor, subcontractor, laborer, equipment or material supplier for the performance of
any labor or the furnishing of any materials or equipment for any Construction, nor as giving Lessee any
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right, power or authority to contract for, or permit the rendering of, any services, or the furnishing of any
materials that would give rise to the filing of any liens against the Fee Estate.

8.12 Title Encumbrances. lessee shall kesp the Fee Estate free from any encumbrances against
title, and shall nat record or permi the recordation of any lien, encumbrance, easement, memorandum of
Sublease or other document that affects the record fitte to the Fee Estate without Lessor's prior written
consent, which consent shall not be unreasonably withheld. Lessee shall cause any recorded title
encumbrances arising during the Term (other than those caused to be recorded by Lessor), which are
consented to in writing by Lessor, {o be released as of the earlier of (a) the date each individual
encumbrance ceases fo be valid {e.g., as of the explratlon of a Sublease; for ‘which there is a recorded
memorandum), and (b) the date this Lease explres or earlier termingfes. Lessee shall cause any
recorded title encumbrances on the Fee Estate artsmg during the Terin: ther than these caused fo be
recorded by Lessor), which are not consented to in writing by Lessor, to b&,cleared immediately, and in
any event, within thirty (30) days of a written demand by Lessor Durlng. Term, Lessor shall not
encumber the Premises or Lessee's leasehold interest therem

8.13 Lease Termination. |If this Lease expires o termmated prior to thé;Gompletion of any
Construction, Lessee shall, at Lessor's option and at Lessée's sole expense, either (a) pramptly complete
such Construction, or (b) remove all such partially comp!eted lmprovements construgtion materials,
equipment and other items from the Premises and restorg: the Premises to their pre-Construction

conditionh.

HAZARDOUS SUBSTANCES

9.1 Restrictions. Lessee shall not cause and shall'not pen‘m?to' occur on, under or at the Premises
during the Term: (&) any viglalion;: of any Enwronmental Laws:or (b) the use, generation, release,
manufacture, refining, productlon cessing, storage, or disposal of any Hazardous Substance, or
transportation to or frofmithe Premniges of any Hézardous Substance, unless both: (i) reasonab[y
necessary and custdmafy:in. accordance with professmnal standards for the Permitted Uses of the
Premises and (il) in compllance with aII E onmental Laws

9.2 Comg_ance. CIean-Up ’eLessee shall at Lessees sole expense: (a) comply with Environmental
Laws and;/ 1o the extent‘ v:ronmerrtal- Laws require, clean up any Hazardous Substances Discharge,
' it ] nforrnation required by, and otherwise fully comply with all

requirements !
clean-up plan;gr clean-up because of & Hazardous Substances Discharge, prepare and submi the
required plans:and all reiated bonds and other financial assurances; (d) promptly and diligently carry out

attributable to the Prdje_'t or__Lessee s Use, occupancy, or activities on the Premises. Lesseg’s obhgatlons
under this Section 9.2 shall-not limit its rights against third parties whatsoever, or against Lessor for any
Hazardous Substances Discharge or violation of Environmental Law existing or occurring prior to the

Commencement Date,

8.3 Surrender Obligations. Af the expiration or earlier termination of the Term, Lessee, at Lessee's
sole expense, shall cause all Hazardous Substances to be removed from the Premises, except that
Lessee shall not be responsible for Hazardous Substances present prior to the Commencement Date, as
established and identified by the environmental studies and assessments conducted by Lessee prior fo
the Commencement Date (including the Phase 1 andfor Phase 2 environmental sife assessment
conducted by Lessee for the Premises). Lessee shall dispose of all Hazardous Substances in
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accordance with all Environmental Laws. Lessee shall cause to be repaired any damage to the Premises
caused by such removal. Lessee shall clean up andfor remediate the Property to the environimental
condition it was in as of the Commencement Date, as established by the environmental siudies and
assessrents conducted by Lessee prior to the Commencement Date (including the Phase 1 andfor
Phase 2 environmental site assessment conducted by Lessee for the Premises), as necessary for an
authoritative Government determination to allow the unrestricted use of Premises.

9.4 Copies of Environmental Reports. Within thirty (30) days of receipt thereof, Lessee shall
provide Lessor with a copy of any and all environmental assessments, audis, studies and reports with
respect to the Premises, or ground water beneath the Land, or the enwronmentai gondition or any
clean-up thereof. Lessee shall be obligated fo provide Lessor with a- py of such materials without
regard to whether such materials are generated by Lessee or prepared_ or Lessee, or how Lesses comes
into possession of such materials. KT

9.5 Survival. FEach covenant, agreesment, representahon warranty and c[emn:ﬁoatmn made by
Lessee set forth in this Article 9 shall survive the expiration:oef earlier termination’ of 1 this Lease and shall
remain effective until all of Lessee’s obligations undsr thls'Artlcle 9 have been performed and satisfied.

9.6 Discharges before Commencement, Lessee agrees to accept the Premises in “AS 1S, WHERE
]S AND WITH ALL FAULTS' condition as described in:‘Section 22, but Lessee shall have no
responsibility to clean up or remediate any Hazardous Substances Drscharge that occurred prior to the
Commencement Date and that was not the, result of Lessee's s, .or occupancy of the Premises, as
established and identified by the environmeiital studies and assessifignts conducted by Lessee prior to
the Commencement Date ({including the Phas 4. andfor Phase 2 'enwronmental site assessment
conducted by Lessee for the Premises). As betwaen Lessor and Lessee ‘the same shall continue o be

Lessar's sole responsibility.

) L ARTICLE 10:
INDEMN[FICATION LIABILITY OF LESSOR

16.1 Obligations. Lessee shall Indemnlfy Lessor agalnst any: (a) wrongful act, wrongful omnission, or
negligence of Lessee (and anyone olarmlng by or thirough Lessee) or its or their partners, members,
directors, offi cers ,_mployees relatlng to the Premlses or this Lease; (b) breach or default by Lessee

= Explration' “Date (i) any Contest Lessee initiates; (i) any Application

remaing’ possessmn after:]
made at ‘Lessee's request; .(jii) Lessee's use, occupancy, control, management operation, and
' the Premises; (iV) any Construcﬂon and any agreements that Lessee (or anyone claiming
through Lesseg).makes for any: Construction; {v) the condition of the Premises; and (Vi) any accident,
injury or damage whatsoever calised to any person or property in or on or originating from the Premises.
Notwithstanding anythln‘ 1o the contrary in this Lease, Lessee shall not be required to Indeminify Lessor
for claims, lizbilities, or Iosses arlsing solely from Lessor's and/or its employees’ (and anyone clalming by
or through Lessor) mtentaonal acts or omissions or negligence.

10,2 Liability of Lessor. During the Term; (a) Lessee is and shall be in exclusive control and
possession of the Premises; and (b) Lessor shall not be liable for any injury or damage to any property {of
Lessee or any other Person) ot fo any person ocourring on or about the Premises, except fo the extent
caused by Lessor's andfar its employees’ (and anyone claiming by or thraugh Lessor) willful misconduct
or gross negligence. Lessor's right to enter and inspect the Premises is intended solely to allow Lessor to
ascertain whether Lessee is complying.with this Lease and (to the exient this Lease allows) to cure any
Default. Such provisions shall not impose upon Lesseor any liability to third parties. Nothing in this Lease
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shall be construed to excuipaie, relieve, or Indemnify Lessor from or against any liabllity of Lessor: (j) to
third parties existing at or before the Commencement Date; or (i) arising from Lessor's andfer its
employees’ (and anyone claiming by or through Lessor) willful misconduct or gross negligence.

10.3 Indemnification Procedures. Wherever this Lease requires any Indemnitor to Indemnify any
Indemnitee:

10.3.1 Prompt Notice. Indemnitee shall promptly Notify Indemnitor of any claim. To the extent,
and only to the extent, that Indemnitee fails to give prompt Notice and such failure materially prejudices
Indemnitor, Indemnitor shall be relieved cf its indemnity obligations for such__ &irm.,

10.3.2 Selection of Counsel. Indemnitor shall select col nsel reasonably acceptable to
indemnitee. Counsel to Indemnitor's insurance carrier shall be. déemied; “satisfactory. Even though
Indemnitor shall defend the action, Indemnitee may, at its option and its owri éxpense, engage separate
counsel to advise it regarding the c!atm and its defense, Such: coufisel may atterid all proceedings and
meetings. Indemnitor's counsel shall actively consuit w:th Indefnnitee's counsel: Indemnitor and its
counsel shall, however, fully control the defense. :

10.3.3 Cooperation. At Indemnitor’s request [ndemmtee shall reasonably cooperate with
Indemnitor's defense, provided Indemnitor reimburses Inde_ nl_tees actual reasonable out of pocket
expenses (including Legal Costs) of such cooperatlon .

10.3.4 Settlement. Indemnitor may, i h. Indemnites’s consent -not to be unreasonably withheld,
seftle the claim. Indemnitee’s consent shall not B fequired for any settlement by which: (a) Indemmtor
procures (by payment, setilement, or other\mse) a rélegse of Indemnites’by which Indemnitee need not
make any payment to the clalmant (b) neither Indemnit ‘ ;_'Indemmtcr on behalf of Indemnitee admits
liability; (c) the continued effectiveness of this Lease is: ot Jeopardtzect in any way; and (d) Indemnitee’s
interest in the Premises i is rlot jeop ' zed in any way !

10.3.5 Insurance Proceeds i tndemnltors obllgatlons shall be reduced by net insurance
proceeds (ndemnitee’ actuatly recelves for the matter giving rise to indemnification,

o 'A‘Riﬁé’LE 11
. RIGHT OF CONTEST

114. Lessee’s Right; Contest Conditiohs. Notwithstanding anything to the contrary in this Lease,
lessee shall:have the exclus[ve right -io contest, at its sole cost, by appropriate legal proceedlngs
diligently conducted in good faith;-the amount or validity of any Real Estate Taxes or Prohibited Lien; the
valuation, assessment ar reassessrnent {whether proposed, phased, or final) of the Premises for Rea!
Estate Taxes; the” amount of, any Real Estate Tax; the validity of any Law or fis application to the
Premises; the terms Br-conditions of, or requurements for, any Approval; or the validity or merit of any
claim against which thisiligase requires Lessee to Indemnify Lessor {any of the foregoing, a “Contest").
Lessee may defer payment or performance of the contested obligation pending outcome of the Contest,
provided that Lessee causes the following conditions (collectively, the "Contest Conditions") to remain

satisfied:

11.1.1 No Criminal Act. Such deferral ar noncompliance shall not constitute a criminal act by
Lessor or subject Lessor to a material risk of atty fine or penaity, except civil penalties for which Lessee
has given Lessor a bond, lefter of credit, or other security reasonably satisfactory to Lessor (the “Contest
Security”} in an amount equal to the reasonably estimated amount of such civil penalties, provided that
such civil penaities do not otherwise prejudice Lessor.
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11.1.2 No Liability. Such deferral or noncompliance creates no material risk of a lien, charge, or
cother hability of any kind against the Fee Estate, unless Lessee has given Lessor Contest Security equal
to the reasonably estimated amount of such lien, charge, or other liability, and such Contest Security
otherwise is acceptable to Lessor.

11.1.3 No Forfeittre. Such defetral or noncompliance will not piace the Fee Estate in material
danger of being forfeited or lost.

11.1.4 No Cost to Lessor. Such Contest shall be without cost, Irabllltyt or expense, and without
risk of future cost, liability, or expense, to Lessor, U )

11.1.5 Diligence. Lessee shall prosecute such Contest with;fr‘eajsonable diligence and in good
faith.

other matter subject to the Contest.

11.1.7 Collection of Real Estate Taxes. If su ’Contest relates to ainy Real Estate Tax, then
such Contest shall suspend its collection from Lessor and g .‘_Fee Estate

11.1.8 No Event of Default. No uncured Event of Defau shall exist under this L ease at the time
of such Contest. : :

11.1.9 Named Pariies. If Lessor has f:hamed as a party :n ‘any action consistent with this
Article 11, then Lessee shall cause Lessor 6. be’ removed as such party and Lessee substituted in
Lessor's place if practicable and permissible under the c[rcumstan S. .

112 Lessor Obligations: ‘and Protections. Leseor need not join in any Contest unless Lessee has
complied with the Contest” Conditiofis, and such Contest must be initiafed or prosecuted in Lessor's
name. In such case, Lessor shall cogperate, as Lessee reasonably requests, to permit the Contest to be
prosecuted in Lessof's riame;, Lessor shall give Lesség-any documents, deliveries, and information in
Lessor's control and reasorial ecessary. | for Lessee o prosecute its Contest Lessor shall otherwise
assist Lessee in.such Contest 4§ Lessée reasonably requires, Lessee shall pay all reasonable costs and
EXpenses, mcludlng Legal Costs; ‘of-any Contest:” Lessee shall, at Lessor's request, advance (when
Lessor inclifs them) such easonab 2.'costs and expenses as Lessor incurs or reasonably anticipates
|r|curr|n Lessee’s Con as‘sistance with such Contest.

11 3 Mlscellaneous Lessee hall be entltled to any refund of any Real Estate Taxes (and penalties
and interest paid hy Lessee), to, {re extent attributable to periods within the Term, whether such refund is
made during orafter the Term... When Lessee concludes Lessee’s Contest of any Real Estate Taxes,
Lessee shall pay thie amount of ‘Such Real Estate Taxes {if any) as has been finally determined in such
Contest to be due, ¢ the. extent attributable to periods within the Term, and any costs, interest, penalties,
or cther liabilities in oonnectjon with such Real Estate Taxes. Upon final determination of Lessee's
Contest of a Law, Lesseé shall comply with such final determination. So long as the Contest Conditions
remain satisfied, Lessor {in its role as owner, and not in its role as Government authority) shall enter no
objection to any Contest. Lessor may cantest any matter for which Lessee is entitied fo (but does not)
prosecute a Contest, but only if. (a) Lessor Notifies Lessee of Lessor's intertion to do so; (b) Lessee fails
to commence such Contest within ten (10} Days after receipt of such Notice; and (c) Lessor's contest
complies with all conditions and covenants that would apply to a Contest by Lessee transposing
references to the parties and their interests as appropriate.
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114 Contest Security. lessor shall promptly release any Contest Security to Lessee after the
Contest has been resolved and Lessee has performed its obligations, if any, as determined by such
resolution.

ARTICLE {2:
INSURANCE

424 Lessee’s Insurance, At all times during the Term and until such. tume as action against the
Lessee, the developer, its contractor or subcontractor for death, injuries, sk and damages is barred
by the provisions of Chapter 657, HRS, Lessee shall procure and malntain in full force and effect at
Lessee's sole expense, any and aII insurance that may be reguired by-any-Laws as they may pertain fo
Lessee’s use and occupancy of, and operations at the Premlses -as well-as the following policies of
insurance in the following amounts;

1211 Workers’ Compensation and Employers' Lié’bili_ty '[nsurance. The
workers' compensation and employers' liabllity insurange;’ Workers’ compensation erage shall be in
accordance with State statutes. Employers' liabillty” coverage shall provide limits ofinct less than
$1,000,000 each accident for bodily injury by accident:or. $2,000,000 each employee‘ $2,000,000
aggregate, for bodily injury by disease. The policy will mclude a: wawer of subrogation in favor of the
Lessee.

see shall maintain

121.2 Llabllltg Insurance. Lessee s_h"' -maintain commercial .general fiability (CGL) with a limit
of not less than $2,000,000 each occurrence,. and:-$4,000,000 general -aggregate, and $4,000,000
aggregate for this Project. CGL insurance shall bewiitten on 1SO ocguirence form, CG 00 01 (or a
substitute form providing equivalent coverage), and shall.cover: fiability arlsmg from premises, operations,
independent contractors, produgts-completed operatlons pers, “injury and advertising injury, and
liability assumed under an jnglred:contract (1nclud|ng the tort limbility of another assumed in a business
coniract). The policy shall-‘be endors ed to redefine’the ward octurrence to include construction defect
coverage. Lessor shall beincluded as'an additional msured under the CGL, using 18O additional insured
endorsement CG 20 10 (11/85) {or equivalent), and as appropriate CG 20 37 or equivalent and under the
commercial umbrella. The pdlicy{ies) 'S_haltc;pntam a wawar of subrogation against Lessor.

lnsurance Lessee shall maintain business auto liability
(mcludrng.‘no—fault coverage Insuranc with & limit of not less than $1,000,000 each accident. Such

12.1.4 mbrella!Excess Liabllﬁ_.'\i Lessee shall maintain umbreliafexcess liability insurance with
limits of not less thah®$10,000,000 per accurrence combined single limits and aggregate, with the
aggregate to apply per’ projectlper location. Such insurance shall be written on an accurrence basis in
excess of the underlying insurance described in Sections 12.1.1 through 12.1.3, which is at least s broad

as each of the underiying policies, and otherwise including "pay on behalf” wording, concurrency of
effective dates with underlying primary coverages, blanket contractual liability, and construction defect
coverage. The amounts of insurance required in Sections 12.1.1 through 12.1.4 may be satisfied by
Lessee purchasing coverage for the [imits speclf ied or by any combination of underlying and umbrella
fimits, so long as the total amount of insurance is not less than the total limits required by this Section
12.1.4.
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12.1.5 Professional Liability Insurance. Lessee's consultants and design professionals shall
maintain professional lability insurance with limits of not less than $1,000,000 per occurrencefznnual
aggregate, covering the consultant or design professional, thelr employees and agents, any
subcontractors and subcentractors’ employees or agents, for liability arising out of errors, omissions, or
negligence in the performance of professional services in connection with the Project. Such insurance
shalf remain in full force and effect continuously for the period of design and construction of the
improvements, and for a period of 3 years following substantial completion of Construction, provided that
such coverage is reasonably available at cormmercially affordable premiums, as mutually determined and
agreed. For the purposes of this section Professional Services has the meanrng set forth in Section
1030-104 of the Hawai'i Revised Statutes. . .

12.1.6 Environmental Impairment Liability or Contracters Pei'lijtron Liability Insurance. The

Lessee shall maintain, or cause its contractor fo maintain, enwronmeqtal impairment liability or
contractors pollution liability insurance covering thlrd-party injury and property"damage claims, including
cleanup costs, as a result of pollution conditions arising from the Premises;'Ligssee’s operations or
completed operatlons Such requirement shall commence, upon the Commencem of Construction for

Development Agreement, that may be required by any Laws, in addmon to the coverages specified in
above, and the following types and amounts of rnsr.':rance descrlbed be!ow o

(a) Builders Risk Insurance. Lessee shal[ mamta _fburlders risk insurance covering all risks of
physical loss except those specifi cally exc]uded inthe’ ‘policy and shall insure at least against
the perils of fire gdnd. Sxtended coverage theft, vandalfism, malicious mischief, and collapse,
earthquake, fiood andwihdstorm. The Insurance shall apply on a replacement cost basis.
This insurarice shall cover fhe entire work-at the site, including all Improvements, materials
and equrpment-:. and reasonable compensatron for archltects services and expenses made
necessary by an:insured loss, Insured property shall include portions of the work, materials
and equipment Iacated away'frem ;the site-but intended for use at the site, and shall also

._»cover portions of the’ work materiais; afid equipment in transit. The policy shall include as
- insured property_scaffol Il ing, false work and temporary buildings located at the site. The
t: 0 emovmg debris, including demolition. The insurance required
3 'S or, the Lesses and all subcontractors in the work.

The Lessee is resp0n5|ble for paying any portion of any loss not covered because of the
operatron of any deductlble or co-insurance pravision applicable to the insurance required
herern

Walver of Subrogahon The Lessor and Lesseée waive ali rights against each other and each
of their conitractors, subcontractors, officers, directors, agents and employees, for recovery
of darmages’ caused by fire and other perils to the extent covered by builders risk insurance
purchased pursuant to the requirements of this paragraph or any other property insurance
applicable to the work.

(b) Bailer and Machinery Insurance. Lessee shall maintain boiler and machinery insurance
covering insured objects, inciuding-rooftop HVYAC units and any separate heating units or
boilers which serve the Premises, during instaliation and testing and until final acceptance,
and including mechanical breakdown. Such coverage shall be for the full replacement value
without deduction for depreciation. This insurance shall name as Insured the Lessor, the
Lessee, and all subcontractors in the work.
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{c) Lessee shall be responsible for any and all loss or damage to equipment, tools and other
personal property, and may at its option purchase insurance to cover such property and
equipment.

12.1.8 Insurance Coverage For Operations. Upon final acceptance of the Construction, and
termination of the builder's risk insurance required in Section 12.1.7(2) above and prior to the use or
occupancy of any of the Improvements, the Lessee shall procure or cause to be procured and maintain all
insurance to cover operations under this Lease, that may be required by any Lawa and the following
types and amounts of insurance described below.

(@) Commercial Property Insurance. Lessee shall maintain cormimercial property insurance
covering the buildings, fixtures and equipment, with Ilmrts equal o the full replacement cost
of the improvements, Such insurance shall at minimur; cover the: perils against the perils of
fire and exiended coverage, theft, vandalism, malicuaus mlsohlef and Goliapse earthquake,
flood and windstorm. o

(b) Boiler and Machinery Insurance. Lessee: shall.;malntaln boﬂer and machmery iristirance
covering the buildings, fi xtures and equnpment from loss, or ‘damage caused By an insured
peril. Lessee shall be responsibie for the amourit of any dedtictible or co-insurance
requirernents applicable to the pohcy -

(c) Lessor shall be included as an |ns' ired and loss payee under the commercial property
insurance and the boiler and machlnery pollcres .

(d) Lessor and Lessee hereby waive any recovery of damages ‘against each other (including
their employees, officers, directors, agents'cr representatives) for loss or damage to the
building, fixtures; equ ment and any otfier personal property to the extent covered by the
commercial property instirance or boiler- and machmery insurance required herein. If either
policy does’ not expressly allow the Insured to waive rights of subrogation prior to loss,
Lessor shall’ cause such; ollcles tobe endorsed with a waiver of subrogation as requlred
above. : e 5

12.2 Nature of lnsurance Proqrarrt AII msurance policies this Lease requires shall be issued by
carriers that (a) have'a: pollcyholders rating of “A-, VIII" or better, based on the fatest rating publication
of Property and Casualty rers by AN:Best Company (or its equivalent If such publication ceases to
be pubhshed), and (b) are la I)( doing’ busmess in the State. Lessee may provide any insurance under
a "blanket™er: umbrella” insurafce polloy, provaded that (1) such policy or a certificate of such policy shall
specify the a ount(s) of the total insurance allocated to the Premises, which amount(s) shall equal or
exceed the amowunt(s) required, by this |Lease and shall not be reduced for claims made for other
properties; and (i) siich policy otherwise complies with this Lease,

123 Poliey Reguirerﬁeﬁfs and Endorsements. All insurance policies this Lease requires shall
contain (by endorsement or otherwise) the following provisions:

12.31 Contractor instirance. Lessee shall either: (a) include all contractors as insureds under
all insurance set forth above, or (b) cause each contractor employed by Lessee to purchase and maintain
insurance of the types specified above. When requested by the Lessor, Lessee shall furnish copies of
certificates of insurance evidencing coverage for each contractor.

12.3.2 |nsureds. Insurance policies shall identify Lessor as an “additional insured” using ISO
form CG 20 10 {or equivalent), and during any construction activity the 1 CD 20 37 will also be required. .
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Property insurance policies shall name Lessor and Lessee as loss payees as their respective interests
may appear, and each morgagee this Lease allows under a standard honcontributing morigagee clause,
Notwithstanding anything to the contrary, all Property Insurance Proceeds shall be paid and applied as
this Lease provides. On all insurance policies where Lessor is named as an additional insured, Lessor
shall be an additlonal insured to the full limits of coverage purchased by Lessee even If those limits are in
excess of those required under this Lease.

12.3.3 Primagy Coverage. All policies shall be wiitten as primary policies not contributing to or in
excess of any coverage that Lessor may carry, and Lessee's insurers will not seek contribufion from other
insurance available to Lessor. . :

12.3.4 Contractual Liabilty, Liability Insurance policies.s -contain contractual ligbility
caverage, for Lessee's indemnity obligations under this Lease,.to the extent covered by customary
contractual liability insurance coverage. Lessee's failure to obtam such contractual llablhty coverage shall
not relieve Lessee from any indemnity obligation under this Lease :

12.3.5 Severabllity of Interest. Liability Insurance’ pohcles shall contzin a cause clarifying that,
except with respect to coverage limits, the lnsurance‘apphes separately to each msured and that the
pol:cy covers claims or suits by one insured against other; to tne extent customarlly covered by liability
insurance policies. e

12.36 Notlce to Lessor. All pol:cles requlred hereunder shall be written to provide not less than

damage sustained by Lessee gssor, as the case’ may be, that is covered by any pohcy of property
insurance maintained (or. reqwred to-be maintained under this Lease) with respect to the Premises, or the
contents of the same or any operatio in the Premlses -whether or not such loss is caused by the fault or
negligence of Lessof or its agents]; ‘directors, employees or aofficers, or is caused by the fault or
negligence of Lessee or its agents d,irectors employees or officers.

125  Waivet of. SUbroqatlon “The Lessee wrl| reqmre all insurance policies ih any way related to the
. Lease and;Secured and maintained by.the Lessee to include clauses stating each underwriter will waive
all rights of recovery, undés:subrogation o otherwise, against the Lessor and all tiers of contractors or

: < The Lessee will require of contractors and consultants, by
. If Lessee’s policy of insurance relating to this Lease or
to the Premises does not permlt-'-the foregoing waiver or if the coverage under such policy would be
invalidated as & result of such waiver, Lessee shall obtain from the insurer under such policy a waiver of
all right of recovery. by way of subrogatlon against Lessor in connection with any claim, loss or damage
covered by such pc[ncy

126 Evidence of In_surance.

1261 Upon execution of the Lease by Lessee, Lesses shall fumish Lessor with current
certificate(s) of insurance, executed by a duly authorized representative of each insurer, certifying that at
least the minimum coverages required herein are in effect and specifying that the liability coverages are
written on an occurrence form and that the coverages will not be cancelled, non-renewed or materially
changed by endorsement or through issuance of other policy(ies) of insurance withaut 60 days advance
written notice o Lessor.
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12.6.2 Prior to commencing work at the Premises, Lessee shall furmish Lessor with a
certificate{s) of insurance, executed by a duly authorized representative of each insurer, showing
compliance with the insurance required under Section 12.1.7 above,

12.6.3 Upon final acceptance of the Construction, and prior to the use or cccupancy of any
improvements, Lessee shall furnish Lessor with a certificate of insurance, executed by a duly authorized
representative of each insurer, showing compliance with the insurance required under Sectlion_12.1.8
above.

12.6.4 Lessee shall provide certified copies of all insurance pollcses tequired above within 10
days of the Lessar's written request for said copies.

12.6.5 Failure of the Lessor to demand such certificate or o'tiier é:\/:iaence of full compliance with
these insurance requirements or fallure of Lessor to identify a defi iciency f'rom evidence that is provided
shall not be construed as a waiver of Lessee's obligations to ma:ntam such lnsurance

12.6.6 The acceptance of delivery by the Lessor of any certificate of msuranoe e\ndencmg the
required coverages and limits does not constitute approvaf or agreement by the Lessor that thé insurance
requirements have been met or that the insurance polrcues shown ln fhe certificates of msurance arg in
compliance with the requirements of this L ease. ‘

12.7 Deductibles, Retentions and Co-lnsurance. Lessee is solely responsible for any loss or
portion of loss not covered by the insurance required herein by feason of the application of any
deductible, self-insured retention or co-msurance"spro'ansmn of the respectlve Policy(ies), or due to policy
limits or exclusions. -

12.8 Failure to Mainfain lnsurance

12.8.1 Failure to: matntamﬂthe required msurance may result in a Default of this Lease at
Lessor's option, If the Léssor is damaged by the failure of the Lessee to maintain insurance as required
in this paragraph, then the: Lessee shall bear ajl reasonable costs properly attributable to that failure,

12.8.2 Lessor shall have the nght Lt not’ the obligation, to prohibit Lessee or any of its
contractors from- entenng the Premises until’ Lessee has provided certificates or other evidence that
insurance-has been placed n complete comphance with these requirements and such certificates have
been approved by the Lessor. . : .

12 8 3 fthe Lessee faiis to mamtaln the insurance as set forth herein, the Lessor shall have the
right, but not the obiigation, to purchase said insurance at Lessee's expense. In no event shall the Lessor
be liable for payment of premiuris due under any policy issued to the Lessee by reason of the Lessor
being added as an’ lnsured‘ as reqt.ured herein.

128 Additional Insurance. lessor reserves the right to require additional kinds or amounts of
insurance, as may be mutdally agreed from time to time. Lessee shail periodically, but not less frequently
than once every three (3) years, reevaluate the scope of risks covered and the limits of its insurance and,
if commercially reascnable, increase such coverage or limits in order {o provide coverage for Lessee's
and Lessor's protection for risks and limits that a prudent business person would provide for property
being put to uses similar to those of the Premises.

12,10 No Representation. Lessor makes no representation that the limits of liability required to be

carried by Lessee pursuant to this Article 12 are adequate to protect Lessee. [f Lessee believes that any
of such insurance coverage is inadequate, |essee shall obtain such additional insurance coverage as
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Lessee deems adequale, at Lessee's sole expense. No approval by Lessar of any insurer, or the terms
or conditions of any policy, or any coverage or amount of insurance, or any deductible amounit shall be
construed as a representation by Lessor of the solvency of the insurer or the sufficiency of any policy or
any coverage or amount of insurance or deductible, or to limit Lessee's contractual obligations and
liabilities, and Lessee assumes full risk and responsibility for any inadequacy of insurance coverage or
any failure of insurers.

ARTICLE 13:
LOSSES AND LOSS PROCEEDS

131 Notice. If either party becomes aware of any Casualty'.‘
contemplated Condemnation, then such party shall promptly Notlfy the othe

any actual, threatened, or

13.2 Effect of Casualty. If any Casualty occurs, then: (a) no Rent shall abéte;i(b) this Lease shall not
terminate or be impaired; and (¢) Lessee shall Restore with: reasonable promptne: ‘regardless of cost or
the amount of Property Insurance Proceeds (Lessee shall fnake up any defi iciency inBroperty Insurance
Proceeds with its own funds). If, however, the Casualfyis.a Substdntial Casualty, then:Lessee may, by
Notice to Lessor, given within th|rty (30) days after the Casualty ocelrs, terminate this: lease effective
thirty (30) days after such Notice. In the event that Lessee elects to terminate the Leaseé pursuant to this
Section 13.2, the Properly Insurance Proceeds shall be disbursedin the following order of priority (a) first,
to Lessee (subject to the rights of any Leasghold Mortgagees)} up 16 the Market Value of the Leasehold
Estate as of the date of the Casualty, and'{b) then, to the extent; "} any, of any remaining Property
Insurance Proceeds, to Lessee {subject to the' nghts of any Leasghold Mortgagees) and Lessor,
respectively, in the proportlon that the duration. of the em remalning at the date of the Substantual
Casualty (determined as if the Term were to continue un} ﬂge Scheduled Expiration Date) bears to the
duration of the full Term. For purposes of further clanf cation;: sald proportion to Lessee shall be a

maximum of one-thlrteenth based' n a 65-year term

13.3 Adjustment of: Clalms Usé'of Prope ifisurance Proceeds. Unless Lessee has validly
elected a Casualty Términation, Lessgé shall have the: :sole right and authority to adjust any insurance
claim, subject to rights of¢ any Leasehold Mortgagee. ~ The Properly Insurance Proceeds shall be
d:sbursed (@) in.the case of an.: material Lgss; o Lessee, to be held in trust to be appiied first for
Restoration;. and: (b) in:the case’o any other Casualty, to Depos:tory or the first-position lienholder, if
required by such lienhoider, to bé: Teleased in installments for Restoration. To obtain each such
dlsbursement Lesses sha!l delwer to‘Deposntory or the first-pesition lienholder, if reqmred by such

13.3.1+ Architect's Cerfl‘f‘cate A certificate of Lessee’s licensed architect, confirming that in such
architect's professmnal judgments (a) the sum then being requested is then properly due and payable to
contractors, subcontragtars, or ether Persons for Restoration; (b) Resteration is proceeding in substantial
compliance with the’ appllcable ‘plans and specifications and otherwise satisfactorily; (¢) the sum being
requested does not excesd the amount then due and payable; (d) except in the case of the final
disbursement of Restoration Funds, the remaining Restoration Funds after disbursement are reasonably
anticipated to suffice to pay for the remaining Restoration yet to be performed; and {g) in the case of the
final disbursement of Restoration Funds, Lessee has substantially completed Restoration and obtained a
temporary certificate of occupancy for the Restoration to the extent required by Law, and delivered (or
simultanecusly delivers in exchange for paymenit) final lien walvers from all Persons otherwise entitled to
claim a Prohibited Lien because of the Restoration;

13.3.2 Lien Waivers. Progress lien waivers for Restoration completed and paid for through the
date of the preceding disbursement; and
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13.3.3 Cther. Such other documents, deliveries, certificates and information as Depository
reasonably requires.

13.4 Substantial Condemnation. If a Substantial Condemnation occurs, then this Lease (except as it
relates o allocation of the Condemnation Award) shall terminate on the Condemnation Effective Date.
Rent shall be apportioned accordingly. The Condemnation Award shall be paid in the following order of
priority: (a) first, Lessee (subject to the rights of any Leasehold Mortgagees) shall receive such portion of
the Condemnation Award up to the Market Value of the Leasehold Estate condemned at the
Condemnation Effective Date, {b)second, Lessor shall receive such .portion of the remaining
Condemnation Award up to the Market Value of the Fee Estate condemned at the Condemnation
Effective Date, and (c) third, to the extent of any remaining Condemnatio Award, Lessee (subject to the
rights of any Leasehold Morigagees) shall recelve the remaining bafancé of:the Condemnation Award.

135 Insubstantial Condemnation. [f an Insubstantial*::Condemiriation occurs, then any
Condemnation Award shall be paid io Depository to be applled first for Restoration in the same manner
as Property [nsurance Proceeds. Whether or not the Condemnatitn Award is adequate Lessee shall, at
its expense, Restore in the same manner as Reetoratlon upon Casually. Any Condemnatlon Award
remaining after Restoration shall be distributed in the same manner as If it arose from & ‘Substantial
Condemnation that affected only the part of the Premises taken. :

136 Temporary Condemnation. A Temporary Condem igfion sha!l not ferminate this Lease or
excuse Lessee from full performance of its covenants or any other _obligations hereunder capable of
performance by Lessee during the period of stigh Temporary Condemnation but in such case Lessee
shall receive any Condemnation Award for fhe. T: em orary Condemnatton (to the extent applicable to

periods within the Term).

13.7 Immaterial Loss. If an Immaterial Loss ocours, “thefi Lessee shall recejve any Condemnation
Award in trust to be applied.: ﬁrst fto Restoration. Lessee shall Restore in accordance with this Lease.
After Restoration, Leeeor shall recelv 'any remaining- Condemnatlon Award.

138 Surrender, If thns Lease is termlnated asa reeult of a Condemnation, Lessee shall surrender the
Premises In accordance w:fh the appl:cable susrender. provisions of Article 23 and Lessor and Lesses
shall thereafter be r Ileved of ariy f further obl:gatlon under this Lease.

s ARTICLE 14:
LESSOR’S RESERVED RIGHTS

141 Insgecﬂons Subject te notlce requlremente that are specifi cally provided herein, Lessor and its
_agents, represéitatives, and désignees may enter the Premises in cases of emergency, o upon
reasonable Notic ,'rlng regular business hours, to: (a) ascertain whether Lessee is complying with this
Lease (including the’ w of Lessee's records, contracts andfor Subleases pertaining to the Premises);
(b) cure Lessee's Defaulu n accordance with this Lease; (¢) inspect the Premises and any Construction;
(d) perform such tests, ‘borings, and other analyses as Lessor determines may be necessary or
appropriate relating to {nonjcompliance with any Law or possible Hazardous Substances Discharge; or
(e) post notices of non-responsibifity in accordance with the Lease; or (f) as reasonably required in
connection with any sale, re-entitlements, or for other reasonable purposes determined by Lessor. In
entering the Premises, Lessor and its designees shall not unreasonably inferfere with operations on the

Premises and shall comply with Lessee's reasonable instructions.

142 Other Enfries by Lessor. In addition to Lessor's rights under Section 14.1, Lessor may enter
the Premises at any time (a) fo take possession due fo any breach of this Lease in the manner provided
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herein; and {b) to perform any covenants of Lessee that Lessee Fails to perform (subject to any applicable
notice and cure periods and the rights of the Leasehold Mortgagee). Lessor may make any such entries
hereunder withouf abatement of Rent, and may take slich reasonable steps as required to accomplish the
stated purposes. In an emergency, Lessor shall have the right to use any means that Lessor reasonably
deems proper to open the doors to the Improvements. Any entry into the Premises by Lessor in the
manner hereinbefore described shall not be deemed to be a forcible or unlawful entry into, or a detainer
of, the Premises, or an actual or constructive eviction of Lessée from any portion of the Premises. No
provision of this Lease shall be construed as obligating Lessor to perform any repairs, alterafions or
improvenents except as otherwise expressly agreed to be performed by Lesspr herein.

143 Water, Oil, Gas and Mineral Rights. Subject to applicable Laws, Lessor reserves to itself the
sole and exclusive right to all water, oil, gas, or other hydrocarbon .or mineral substances and
accompanying fluids, including all geothermal resources, from the Land :Lessor shall not undertake
any extraction of such resources during the Term. ..

144 Easemenis.

14.4,1 Lessor's Right to Grant Licenses, Perm[ts, Encroachments and Easement .Lessor shall
have the right, without payment to or charge from’Lesses:; to reseive to itself and tg' grant licenses,

permits, encroachmenis or easements (collectively, "Easements’y-to any Person or Government on,
over, under, across and through the Premises, to the extent stich Fasements are deemed by Lessor to be
necessary or convenient for the construction, mstalfatlon operati aintenance, repair and replacement
of (a)improvements, (b}underground or": ove_rhead lines and“other transmission facilities and
appurtenances for electricity, gas, telephone;; watér;. sewage, drainage, and any other service or utility,
(c) rights of way, curbs, pavements and other: roadway improvements,” “and (d) Jandscaping, whether
serving the Premises or other properties of Lessor or any o er:Person or Government.

14.4.2 Limitations of L'essor's Righis. Not\mthstandlng. anything contained in above, Lessor
may only grant or relocate:Easements if taking such-action will not have a material adverse effect on the
design or use of lmprovements planned for or existirig,on the Premises. Further, Lessor shall (or shall
cause the grantee of such’ Easements;to): (a) be respdngible for payment of all costs in connection with
the granting of such Easemgits and.ths, construction;: installation and restoration work in connection
therewith; (b) carry out and coording ok WOrk with Lessee so as to mitimize disruption with Lessee's
use of the Premlses' d (©) following any work: felating to any Easement, restore the Premises to
substantnally the same ¢ ridition as &, '_sted pnor to such work.

145 velopment. Lesseg agrees that t will reasonably coopsrate with Lessor in the event Lessor
desures to develop roads, SIdewaiks or otfer public improvements owned by Lessor in the vicinity of the
Fremises, prov"ed that such cooperahon has no material adverse effect on the Premises or Lessee's
use of the Prem _'es and such cooperatlon fs at no cost to Lessee (unless otherwise approved by
Lessee). K

148 No Light or A'ii‘a“f"E'é'éement. Any diminution or shutting off of light or air by any structure now
existing or hereafier eréated by or on behalf of Lessor or Lessor's Affiliate on lands adjacent to the
Premises shall in no way affect this Lease, shall not constitute a constructive eviction or grounds for
reduction ar abatement of Rent, or otherwise impose any lizbility on Lessor.

147 Genersal In additionto Lessor's right, title and interest as the fee owner in the Land, Lessor also
shall have such rights as it may have as grantee, benefitted pariy or other party other than the fee owner
of the Land under any grants of easement, covenants, restrictions, Land Court orders, and other recorded
instruments or maps encumbering or affecting the Land (for example and not by way of limitation, rights
of Lessor as grantee under sewer or drainage easements on, through or under the Land).
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ARTICLE 15:
LESSOR’S TRANSFERS

181 Transfer of Lessor's Interest. Lessee acknowledges that Lessor has the right to Transfer the
Fee Estate in accordance with Section 15.3. Lessee agrees that in the event of any such Transfer,
{a) Lessee shall look solely to such transferee for the performance of Lessor's obligations under this
Lease after the date of Transfer, and such transferee shall be deemed to have fully assumed and be
liable for all obligations of this Lease to be performed by Lessor after the date of Transfer; and (b) Lessee
shall attorn to such transferee. Lessee hereby agrees to cooperate, at no cost to Lessee with Lessor in
connection with any Transfer. Following any such Transfer, Lessor shall deliverto Lessee a copy of the
instrurnent evidencing the transferee's assumptlon of liabilities and obllgat s of Léssor under the Lease.

152 Release of Lessor. Upon any Transfer of the entire Fee. Estate in-¢ompliance with this Lease,
the grantor automatically shall be freed and relieved from all*libility (eXgluding liability previously
accrued) for performance of any covenants or obllganons to‘,b 3 performed by Lessor after the Transfer,
provided that such successor Lessor assumes in writing Lessor's  present and future obligations under
this Lease. This Lease shall bind Lessor only while Léssor owns the Fee Estaté; except as to any
liabilities and phiigations accrued before the date of Transfer of the Fee Estate s

15.3 No Right of First Refusal/No Option to Purchase !f Lesser deSIres to Transfer the Fee Estate
during the Term, it shall do so in full compliance with all Laws gév r'nlng the County's sale of real property
including, if appllcable an RFP or other public bidding process. If-an.RFP or other public bidding process
is utilized or required, Lessor shall give Lessee’ wrrtten notice of LessgFs intent to Transfer the Fee Estate
at least thirty (30) days prior to |ssu1ng such REP' or.gommencing suéh pubhc bidding process. Lessee
understands and agrees that nothing in this Eease’ grants Lessee an optlon or right of first refusal to
purchase the Fee Estate from Lessor. : :

U ARTICLE 16:
REGULATORY PROVISIDNS

161 Compliance \mth CDBG e‘guirements Lessee shall comply with all CDBG program
requirements applicable to Lesgee’s Use 6f-and: the. adtivities on the Premises, including the regulations
set forth in 24 CFR' Part: -570 and’ lated administfative requirements and authoritative guidance, as the
same may- frorm time to t|" -hereafter be amended. It is understood that citations herein to the Code of
Federal Regulatlons shall’ ' B dments thereto, and any recodified or successor regulations.

by this Lease, the eiglble actlwties are (i) rehabilitation under 24 CFR §570.202, (ii) speclal economic
development activities urider 24 CFR §570.203; and (iii) public facilities and rmprovements under 24 CFR
§570.201(c), and the nafional objectives are: () to benefit low- and moderate-income persons — area
benefit activities, under 24 CFR §570.208(a)(1), and (i) housing under 24 CFR §570.208(a}(3).

16.1.2 Prohibited Activities. Neither the Premises nor the Improvements shall be
used for the general conduct of government or for political activities except as authorized by 24 CFR

§570.207.
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16.1.3 Inspections_and Monitoring. During normal business hours, all of Lessee's
recards relating to the Premises and the Project shall be made available for examination by the County,
HUD, and the Comptroller General of the United States andlor their representafives.

16.1.4 Frogram Income. Lessee shall comply with CDBG program income
requirements applicable to the Premises and the Project, including, but not limited to, those set forth at 24
CFR §570.500. Lessee shall report all program income applicable to the Premises and the Project to the
County, and shall pay all program income that it recelves from the Premises or the Project to the Ceunty
within thirty {30) days following the calendar quarter in which the program income is received,

1615 = Use Restriction Period. The obligations of
shall remain in effect from the date of initial cccupancy of the Project untit ™.
Restriction Period"). The Use Restriction Peflod shall be extended iny period of time that the
County, with the concurrence of HUD, or HUD determines that the Lesses not complied with the
terms of this Article 16. The length of the extension shall correspond o the tim perlod during which the
Lessee was found to be noncompliant with the terms of thxs Lease

see sel forth in this Article 16
.. _years thereafter (the “Use

16 1.6 Recordkeeglng Lessee shait_" ,alntaln all, records appllcable to Lessee s use

(a) Records demonstrating the activities undertaken on the Premises meet one of the

National Objectives of the'CDBG Program;

{b) Records required to determlne the: elxglbmty of aotlwtles ‘| :noludlng, but net limited to,
documentation of household i mcome elzglblllty'

{c} Records requl" d:_to document the lmprovemen and use of the Premises;

{d) Reoords documentlng compllanoe Wlﬂ‘l the fair housing and equal apportunity
components of the-CDBG program, -

. _‘(e) Fmanmal records requlred under 24 CFR §570.202 and other applicable law; ahd

() Other records n': ",essary to document compliance with Subpart K of 24 CFR Part 570
and thig- Lease

1617 Record Retentlon Lessee shall maintain all records applicable to Lessee's
use of and the .activities on the Premises required fo be maintained pursuant to CDBG program
requirements, for: the tlme perlods prescribed by such requirements.

16.1. 8-';- Re@rtlng Reguirements. Lessee shall comply with all CDBG program
reporting requirements apphcab]e o Lessee’s use of and the aclivities on the Premises, and shall provide
any such reports reasonably required by the County in furtherance of the Countys compliance with
CDBG program requirements.

16.1.9 Environmental Reguirements. Lessee shall comply with all environmental
laws, regulations, and review requirements, as may be applicable to Lessee's use of and activities on the
Premises pursuant to CDBG program requirements.

16.1.10 Relocalion Reguirements. Lessee shall comply with the Uniform Relocation
Assistance and Real Properly Acquisition Policies Act of 1970, as amended, and implementing
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regulations at 49 CFR Part 24 and 24 CFR §570.606. The Lessee shall provide the required relocation
assistance to eligible persons in accordance with applicable law,

16.1.11 Indemnity, Lessee agrees to defend, indernify, and hold harmless Lessor
from any demands, claims, fines, penalties, lawsuits, orders, or other enforcement or administrative
actions alleging noncompliance with CDBG requirements, including any demands for repayment of COBG
funds used to acquire the Premises, arising from the acts or omissions of Lessee, its employees, officers,
directors, agents, contractors, subcontractors or representatives, or from the use of or activities upon the
Premises during the Term, prowded however, that |essee shall not be responsible for any demands,
claims, fines, penalties, [awsu&ts orders, or other enforcement or admmlstratlve actions alleging
noncompliance with CDBG requirements, where the alleged noncompliafice: {i) is within the exclusive
control of Lessor and/for its employees; or (i) does not relate to the Prem ses or the Project.

16.1.12 Cooperation. Lessor agrees to reasonab!y cooperate with Lessee in order
that Lessee may comply with the requirements in this Article 16 -which cooperatioh shall include, but shall
not be limited to, () forwarding copies of all notices andfor: rrespondence the City:re
which directly affect or may affect the Premises or the Prc:Ject (ii) cooperating with the Lessee and HUD
for the submission of any reports, records, notices or:submittals which are required 1o’ ‘be-delivered to
HUD with respect to the Premises or the Project in accordan v w:th th:s Artlcle 18 andlor apphcable law.

16,113  Leed-Based Paint (24 CFR §570, 608} Lessee agrees that the Project shall
be subject to HUD Lead-Based Paint Regulations at 24 CFR § 570. 608 and 24 CFR Part 35, Subpart B.
Such regulations pertain to all COBG-assisted-hausing and require’ ihat ail owners, prospectwe OWNers,
and tenants of properties constructed prior to 4978 properly notifi edthat stich properhes may include
lead-based paint. Such notification shall point: out' azards of lead:Based paint and explain the
sympioms, treatment and precautions that should. be ta _,,_'en deallng W|th lead-based palnt polsonmg
and the advrsablllty and avallablllty of blood Iead {evel ' 3

ad:t

undertaken. The regulatioris further,- quire that, dependlng on the amount of Federal funds applied to a
property, paint testing,.r! }g__assessmen‘t treatment andfor abatement may be conducted. Lessee further

as that term is def ned in thie Toxac Substances Control Act (TSCA), section 41 orina "chlld~occup|ed
facility", as that term is defined. in, EPA regulatmns lmplementmg said Act, shall be carried out in strict
compliance with those i plementlng regulattons which are set forth in 40 CFR Pait 745, beginning 40
CFR §745.80. These T&g lations “require, among other things, the use of certified renovators dust
samplingd fechnicians, and renovatian fi iFS:, . -

S 16114 Nendlscnmmatlon Lessee shall not discriminate against army Project
beneficiary or! prospectwe Praject beneficiary on the basis of race, color, creed, religion, ancestry,
national origin, ‘s X,. sexual onentatlon disability or handicap, age, marltallfamlhai status with regard to
public assistance: -l éssee will take affirmative action to ensure that the Project is free from such
discrimination. Notw hstandlng the foregoing, the age restrictions for Qualified Tenants shall not be
deemed a violation of thls w

ARTICLE 17:
LESSEE'S TRANSFERS

171 Lessee’s Transfer Right Except as provided in Article 18 and Atdicle 19, Lessee shall nat
Transfer this Lease or the Leasehold Estate, whether or not to an Affiliate, without the prior written
consent of Lessor, which consent shall not be unreasonably withheld, conditioned, or delayed. Lessee
agrees, however, that it shall be conclusively presumed lo be reascnable for Lessor to withhold its
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consent unless the following have cccurred: (A) Lessor’s receip! of reasonably satisfactory evidence that:
(2) Lessee is not in Defauit under this Lease or, if Lessee is in Default, that the transferee undertakes to
cure any such Default to the reasonable satisfaction of Lessor; (b) the continued operation of the
Premises after the Transfer shall comply with the ptovisions of this Lease; (g) the transferee has the
financial capability and resources to coperate and maintain the Premises as required by this Lease;
{d) either (i) the transferee or its property manager has the experience, reputation, managerial and
operational skills to operate and maintain the Premises, (n) the transferee agrees to retain a property
manager with the skills, experience and record descnbed in clause (i) above, effective as of the date of
the Transfer, or (jii} the transferor Lessee or its property manager will continue to manage the Premises,

or ancther property management company reasonably acceptab!e to Lessg will, manage the Premlses

for at least one year following the Transfer; () the transferee is not delifiguent in‘any tax payments and
does not have pending against it any charges of, and does not havg.a'record of, material building code
violaticns or complaints concerning the maintenance, upkeep, opera’uo and regulatory agreement
sompliance of any of its projects as identified by any applicable | Iocal .state of ral regulatory agencies;
and (f) the transferee Is not in arrears or nancompliance with any obirgatlons to'thg.Government and is in
good standing with respect to other Government agreemerits; (B)-the execution the transferee and
delivery to Lessor of an assignment document specifi cally stating that the Transfer i$.ade subject to-all
terms, covenants and conditions of this Lease, and aliisuch terms; covenants, and ¢griditions in sich
documents shall be specifically assumed and agreed-to by the ifansferee, along wrth such other
doecuments reasonably requested by Lessor in connection w:th ransfer; and (B) receipt by Lessor of
all fees andfor expenses then currently due and payable to Ligssor by Lessee in connectlon with this
Lease. It is hereby expressly stipulated and agreed that any Transfer in violation of this Section 17.1
shall be null, void and without effect, shall cause.a reversion of title to Lessee, and shall be ineffective to
relieve Lessee of its obligations under this Lease:/ it of Le
Lease or the Leasehold Estate shall constitute’ concluswe evidence that 't 3

this Section 17.1. Upon any Transfer by Lesség that & 1
released from its obligations hereunder to the extent such “obilit _ons have been fully assumed in writing
by the transferee except for...(x):dny.obligation to hold ‘ahd apply Restoratlon Funds held by Lessee at the

date of the Transfer (unless fransfe d to the transferee) ) any unperformed obligations that arose or

such Transfer for whieh the {ransferor;s liable hereunder [unless specifically assumed in wrltlng by the
transferee), and () any rndemnrty obllgatlon under this Léase (unless specifically assumed in writing by
the transferee) Lessee shall'bay: all transfer. and other taxes, if any, payable on account of any Transfer

_ : AArtlcle 19, in no event shall Lessee be permltted to Transfer
g this Lease or the Leasehold Estate, and Lessor may elect in its sole
discretion to de‘ y .consent to an_ :uch partlal Transfer.

17.3 Notrce of Transfer If Lessee desires Lessor's consent to any Transfer, Lessee shall Notify
Lessor in writing, whish, noticé shall include (a)the proposed effective date of the Transfer; (b) the
material terms of the proposed Transfer; (¢) a copy of the sighed purchase and sale agreement or other
agreement between Lessée and the proposed transferes; (d) current financial statements of the proposed
transferee certifled, compiled or reviewed by an independent certified public accountant for the fiscal year
most recently ended, and business credit, personal references and business history of the proposed
transferee; and (e) such other reasonable information in connection with the proposed Transfer as Lessor
shall reasonably request.

17.4 Expenses. Within ten (10) days foliowing demand, Lessee shall reimburse Lessor for Lessor's
reasonable costs {including attorneys’ fees) incurred In reviewing and approving or disapproving, or
otherwise consulting with respect to, any Transfer.
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ARTICLE 18:
SUBLEASES

181 Residential Tenants.

18.1.1 Residentia! Spaces. The Lessee acknowledges and agrees that the Premises are to be
held, developed, managed and operated as a “housing project” within the meaning of Section 8-10.20 of
the Revised Ordinances of Honolulu (ROH), in accordance with and subject to the provisions of the
Development Agreement and this Lease regarding Residential Rental Units. for Qualified Tenants at

Affordable Rents and appurtenant facilities.

18.1.2 Representations, Warranties, and Covenants. The Le‘see further represents, warrants

and coveniants as follows:

(a) Each residential unit shall be a Dweliing Umt as def ned in 'OHA §8-10.20(@). They

(b)

K]

(@)

will be and remain similarly constructed;-and éach residential | it will centain facilities
for living, sleeping, eating, cooking’ ahd sanitation for a single*person or a family

which will be and remain an independent livingunit complete, separgte-and distinct
from other residential units and will irglude and-will continue to incltide a sleeping
areg, at least one bathroom, and a smgle Kkitctien (as defined in ROH § 8-10.20(2))
equipped with a cooking range, oven, rang“',hood water heater, refrigerator, and
sink. The Premises shall not be used as ‘a‘hotel, mote!, dormitory, fraternity or

soronty house, roommg ho‘se hospital, nursinig-home, samtanum or rest home, or

Housmg Requirements appl[cable thereto i
such programs, affecting both i income limitations: and allowable rent levels in respect
of such*residential units; prowded howeveér that no Qualified Tenant in ahy
Resudent:al Re ‘*'Unlt shall be réquired to make a payment toward rent in excess of
shed by this Lease for such Residential Rental Unit. In the event of a

e requ[rements of this Lease and any Federal and State

applyirig Qr and receivi g rent and other subsidies that shall, as applicab]e under any
program concerning such rent or other subsidies, subsidize or be in addition to the
Affordable Rents spécified in this Lease.

‘For the Term, subject to any applicable Federal and State Affordable Housing

Requnrements all of the Residential Rental Units shall at all times be rented to and
ied-by Qualified Tenants at the Affordable Rents specified herein.

Les shall establish a system to determine preferences by lot in the event the
number of eligible applicants exceeds the number of Residential Rental Units
avallable. The Residential Rental Units shall otherwise be rented or held available
for rental, on a first-come first-served basis to members of the general public who are
Qualified Tenants, on a continuous basis, and may not be converted to owner-
occupied condominium units or other nott-rental use. In renting Residential Rental
Units to Qualified Tenants, the Lessee will not otherwise give preference to any
particular protected class or group except Lessee may grant preferences for the
following:
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{1) Persons displaced by govaernment action, provided that their tenant application is
submitted between (a) the date of the initial displacement notice and (b) six {6)
months after the actual displacement action, supported by sufficient
documentation of such displacement;

(2) For residential units designated as accessible for persans with mobility, visual,
hearing and/or mental impairment, households containing at least one person
with such impairment will have first priority for thase units. No special priority
shall be given among such applicants based upon the specific type(s) of
impairment of the household member; and,

(3) As may be required by any applicable Federal and State Affordable Housing
Requlrements and/or this Lease.

Lessee shall rent the units in accordancé: w1th a rental program approved by the
Lessor, which rental program may be améended in writing updn: utual agreement of
Lessee and the Lessor from time 46 time, and which shall be.. incorporated by
reference herein and binding upon L ssee Such rental program shall establlsh

{1) Requirements and procedures for rewewmg apphcahons evaluating applicants,
determining eligibility as a Qualified- Tenant selecting renters and renting to
Qualified Tenants, :

(2) A system for determlmng preferences by lot ln the eyvent the number of Qualified
Tenants exceeds the number of Residential Renta] Umts available.

(3) A description of how the rental program will gnsure compliance with all applicable
Iaws _ indards relating to the rental of';'real property.

(4) Affordable Rent for each Resmientlal Rental Unit, based on unit type, household
snze and lncome level. e

_ (5) ln esfab_ shlng‘,the -Affordable Rent the HUD AMI for the following household

o

i ply, based brithe Residential Rental Unit type to be rented:

Housghold Size
dido A 2 persons
2 bed’ro"o‘ms L 3 persons

For the Term the Lessee shall obtain, complete and maintain on file (i) at the time of

initial occupancy of any Residential Rental Unit, (i) upon the vacancy and re-

occupancy of any Residential Rental Unit, and (jli} at Jeast once annually, an income
certification, in a form approved by the Lessor, an example of which is attached
hereto™as Exhlhlt C, which shall be subject to independent investigation and
verification by the Lessor. The Lessee shall verify the information submitted by each
Qualiflad Tenant at the lime of submission, including taking, for other than Section 8
of the Housing Act certificate or voucher holders, the following steps as part of the
verification process by the Lessee: (1) either {A) obtain a federal income tax retum
for such Qualified Tenant for the most recent tax year; andfor (B) obtain a written
verification of employment from such Qualified Tenant's current employer; or (2) if
such Qualified Tenant is not emp[oyed and has no tax return, obtain other verification
of such Qualified Tenant's source of income, The Lessee shall file with the Lessor a
certificate of continuing program compliance in a form approved by the Lessor, an
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example of which is attached hereto as Exhibit D, on or before the first (1st) day of
each September during the Term setting forth the required information for the
preceding calendar or fiscal year. The books and records of the Lessee pertaining to
the incomes of Qualified Tenants must be open to inspecticn by any authorized
representative of the Lessor. During any period that any Federal and State
Affordable Housing Reguirements are in effect, Lessee shall be desmed to have
satisfied the requirements of this subparagraph if Lessee obtains, completes and
maintains on file incorne certification ahd ofher forms that comply with the applicable
Federal and State Affordable Housing Requirements angd that contain subsiantially
the same information, and certifications of compliance,; With such Federal and State

! Affordable Housing Requirements that establish comphance with the requirements
herein, 3

(g) All subleases shall be subordinate to this Lease and shgll contain clauses, among
others, wherein each Qualified Tenant: (j); certrﬁes the accuracy of the statements
made regarding household income and (||) agrees that the famjly income and other
eligibility requirements shall be deemed subsfartiel and mat&fial; obligations of the
tenancy of such tenant, that such:Qualified Tenant will comply. promptly with all
requests for information with respec thereto from the Lessee, and that'the failure to
provide accurate income informatiofi:. o refusal “to comply withi‘a request for
information shall be deemed a violation of ‘substantlal and material obligation of the
tenancy of such tenant. Tl

utility allowances; - - Affordable Rents shall be inclusive of tenant utlllty payments Notw:thstandmg the
foregoing, with respect to Quallified Tenants, if any, who are recipients of rent subsidies pursuant to
Section 8 of the Hous 10 Act, (or any rent subsidy or other HUD, State, or County program), if the contract
rent for a Residential Réntal Unit under such program is greater than the Affordable Rent, the rent for
such Residential Rental _Unlt may be such contract rent.

18.1.4 Non-discrimination. The Lessee shall comply with the provisions of any applicable
federal, State or local law prohibiting discrimination in housing on the basis of race, creed, color, sex,
familial status, marital status, religion, national origin, age (except as to age, as may be expressly
provided herein) ar any other prohibited basis. The Lessee shall also comply with the provisions of any
applicable federal, State or local law prohibiting discrimination on the basis of race, creed, color, sex,
familial status, marital status, religion, natiohal origin, age, or any other prohibited basis, in connection
with the employment or application for employment of persons for the Construction, operation and

4



Halewal‘olu Senier Residences
Lease

management of the Premises. The Lessee further agress not to refuse to lease a Residential Rental Unit
offered for rent, or otherwise discriminate in the terms of tehancy, solely because any tenant or
prospective tenant is the holder of a certificate or a voucher under Section 8 of the Housing Act, or any
successor legislation.

18.1.5 Condition of the Premises. The Lessee agrees that throughout the Term, it shall (1)
maintain the Premises in good repair and condition in accordance with applicable County codes, and the
Uniform Physical Condition Standards set forth in 24 CFR Part 5, Subpart G, as amended; (2) maintain
and operate the Premises to prDVldE decent, safe and sanitary housing, lncludmg the provision of all
essential and appropriate services, maintenance and ufilities; and (3) compiy with the lead-based paint
regulations set forth in 24 CFR Part 35, as amended,

18.1.6 Covenants to Run with the Propery - Terminatior: of Covenants. The Lessor and the
Lessee hereby covenant and agree that the covenants set forth herein: that govern the use and
ocoupancy of the Premises shall be and are covenants running.with the Land 167 the Term and shall be
binding upon all subsequent Lessees of the Premises fof*such-Term, and are' fiot merely personal
covenants of the Lessor and the Lessee. The Lessee hereby agrees that any an . requirements of
_____ 1s:and covenants
running with the Land sha!! be deemed to be satisf] ed in fu]I .and that any requirements ‘of privileges of
estate are intended to be satisfied, or, in the alternate, that.arn equ:table servitude has been created to
insure that these restrictions run Wlth the Land. For the Term: égch and every contract, deed or other
instrument hereafter executed conveying the Premises or portiori'thereof shall expressly provide that
such conveyance is subject to this Lease;” prQVIded however, covenants contained herein shall
survive and be effective regardless of whethef" such contract, deed or ofher instrument hereafter executed
conveying the Premises or portion thereof prowdes that” such conveyance 'ls-'subject to this Lease.

18.1.7 Real Property and General Excnse Tax Exe Dthl"lS Lessee shall be responsibie for
paying and dlscharglng all_real: property taxes for'ttie’ Premises’payable or accruing during the Term.
Based on the recordation: of this Lease Lessee may-file an appllcatlon or claim for exemption from the
assessment and payment of real property taxes, including any claim for exemption subject and pursuant
to ROH §8-10.20 and §8:10:21, relating to low-incorne'rental housing, and the County agrees to process
such application in the ordlnary course subject and pursuant to the requirements of §8-10.20 and §8-
10.21. Lessee understands that L:essee’must:file for such exemption annually and that the County shall
not be responsmle b for Lessee S faifure to’ t|mely file for such exermnption orn an ahnual basis.

Pursuant'fp Hawal Revised; tatutes‘se fion 46-15.1, Section 201H-36, and Seation 237-29, the County

under said statutes and appllca le laws are met. Lessee understands that Lessee is responable for
preparing and fi Img any exemptlon request and that the County shalt not be responsible or liable for
Lessee’s failure ta filé.for such eXemptions. Lessee further understands that such exemptions are subject
to all laws and rules applicable thersto.

The exemptions from r_ea'l property taxes and general excise taxes currently available sre subject to
change by legislative or administrative action.

18.2 Cominetcial Tenants.

18.2.1 Commercial Spaces. The Premises includes commercial space. Lessee may enter into
subleases with commercial tenants (“Commercial Tenants”) governing the occupancy of such
commercial spaces (the “Commercial Subleasas”), Lessor's consent shall not be required for any
Commercial Sublease, or to any Meodification thereof, so long as Lessee complies fully with the
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requirements of the Lease and all applicable Laws in connection therewith. Each Commercial Sublease
shall be subject and subordinate to the Léase, and no Commercial Sublease shall affect any obligations
of Lessee or rights of Lessor under the Lease, all of which shall continue in full force and effect
notwithstanding any Commercial Sublease. Any Commercial Sublease shall expire no later than one day
before the Expiration Date. The fact that any Commercial Tenant causes any Default shall not relieve
Lessee of Lessee's abligation to cure it. Lessee shall take all steps reasonable and necessary to prevent
any such Default.

18.2.2 Community-Oriented Businesses. Commercial Tenants shall target and serve as
clientele and patrons, primarlly persons who reside and work in the surroundmg neighborhoad. Rents
charged to Commercial Tenants shall be below market rates as determined by Lesses, with the intent of
fostering entrepreneurial start-ups and locally owned small buaxne'_ o8 that prowde economic and
employment opportunities for residents and the community. o -

18.2.3 Reaquired Provisions, Each Commercial Sublease shall conteu ovisions in form and
substance substantially as set forth below in this Section 182 3. By executmg its'Eommercial Sublease,
each Commercial Tenant shall be deemed to have agreed' ¥o such provisions, which ﬂect the definitions
in the Lease. All such defined terms shall be modified’in, the Commerc:al Sublease’ as« appropnate to
reflect the definitions in the Commercial Sublease. ~ “ ™ f

All terms, covenants, and provisions of thls ublease and all rights,
remedies, and options of-Sublessee under thig. Sublease are and
shall at all times remain fully: e in all respects
to the Lease. If the Lease and the;Leasehold Estate ferminate, then
this Sublease shall terminaté;, In tha ¥ t, Sublessee only at the
option and request of Lessor (exc -as, Lessor has agreed
otherwise in writing), shall attom to Léssor and recogmze Lessor as
Sublessee’s: diréct Lessor under ‘this Suhlea e. Sublessee shall
execute and deliver; at any time’ and from time to time, upon the
Lessee iLessor, or any mortgagee, any instrument
necessar or approprlate to ewdence such attornment. Sublessee
appoints each of . fhe -foregoing as:’ “Sublessee’s attorney-in-fact,
irrevocably, \mth full” p wer of substltutlon to execute and deliver

the demised & 'bpreml'__:, <'if the Lease terminates.

18.3 Recordkeegmg The*financial fecords of the Premises are to be maintained by the Lessee in
accordance withirecoghized mdustry—accepted accounting principles consistently applied. In addition to
records and infor "tlon required to be collected, prepared, maintained, and reported pursuant to federal
and State laws ang. regulatlons and this Lease, the Lessee shall pravide the following to Lessor at
Lessor's reascnable request

access to the books of account for the Premises;
recards pertaining to the Residential Rentat Units;
annual operating statements for the Project;
audited financial statements for the Project; and
annual operating budget for the Project.

- ¢ = 9
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ARTICLE 1%:
LEASEHOLD MORTGAGES

191 Leasehold Mortgage. Notwithstanding anything in this Lease to the contrary, Lessee shall have
the absolute and unconditional right, without Lessor's consent, to execute and deliver a Leasehold
Mortgage at any time and from time to time during the Term. The execution and delivery of a Leasehold
Mortgage shall not be deemed to constitute stich an assignment or transfer of this Lease as would require
the holder or holders therecf, as such, 1o obtain Lessor's consent. Upon foreclosure thereof {or any bona
fide sale or assignment It lieu of foreclosure) the Leasehold Mortgagee may; without further consent of
Lessor sell and assign this Lease, provided that the purchaser or asagnee ‘expressly assumes and
agrees fo perform all conditions and obligations of the Lease. Any assigniee (other than the Leasehold
Mortgagee) who has acquired title to this Lease by way of foreclosuré*or.deed in lleu thereof may only
assign its rights under this Lease, other than by way of mortgage, .in comiplisnce with Article 17. Lessor
shali not be required to join in, or "subordinate the Fee Estate to:™ any Leasehold Mortgage, but shali
execute and deliver such estoppel certificates and other cert!f catlons as any Leasehald Morigagee shall

reasonably require. )

19.2 Frotection of Leasehold Mortqaqee I the e e 08 Leasehold
Mortgage, the provisions of this Article 18 shall apply With respec:t to such Leasehold Mortgage

18.2.1 Concuirent Notices. Lessor shall, upon servm‘g ssee with any notice pursuant to the
provisions of this Lease, concurrently serve a  COpY of the notice up '-Leasehold Mortgagee.

19.2.2 Right to Cure, Leasehold Morigag __r_jd each Equity-lfivestor shall have the right, but
not the obligation, at any time prior to termination ofthig:Lease and withoiit payment of any penalty, fo
pay all Rent due hereunder, to effect any insurance, i pay:any taxes or assessments, to make any
repairs or improvements, to do any other act or thlng requ:red $ée under this Lease, and to do any
act or thing which may be necessary and proper to:bé done in th performance and observance of the
agreements, covenants and conditic  to prevent tefrination of this Lease. Any of the foregoing done by
) e Equity investor, as appllcable shall be effective to prevent a termination of
the Lease as if the same’ ha been done by Lessee.

1923 Cure Penod Notywit sandmg anythlng in this Lease o the contrary, if any Event of

Default shal, Geair whic ursuant to any provision‘of this Lease, entitles or purportedly entitles Lessor to
terminate thls Lease, Lessdr-shall have no right to terminiate this Lease unfess (&) Lessor shall have given
1 ‘ Mortgage of l-essee's Default and stating Lessor's intent to terminate this
e"and: (b) either (i) in 3 Monetary Default, the Leasshold Mortgagee shall not have
cured such-Monetary Default within thlrty (30) days after the service of such written notice, or {i) in the
event of any ‘other Defauit undér.this Lease susceptible of being cured by the Leasehold Mortgagee the
Leasehold Mortgagee fails to commence, within sixty (60} days after the service upon the Leasehold
Mortgagee of such written notlce the cure of such Default, and diligently pursue to completion the cure of
such Default; provided, howeyer, that in the Event of a Default under this Lease which consists of the
existence or nonpayment of a lien, such Default shall be deemed to be cured if, within such 60-day
period, the Leasehold Mortgagee shall have commenced foreclosure and shall thereafter diligently pursue
such proceedings to completion, or shall have commenced and shall thereafter diligently pursue steps to
obtain title to the Leasehold Estate by means of an assignment in lieu of foreclosure. If any such Default
susceptible of being cured by the Leasehold Morigagee cannot be cured by the Leasehold Morigagee
without the Leasehold Morigagee first obtaining possession of the Premises or title to the Leasehold
Estate or if the Default is not susceptible of being cured by the Leasehold Mortgagee, such Default shall
be deemed to be cured if: (A) within sixty (60) days after the receipt by the Leasehold Mortgagee of such
written notice, the Leasehold Mortgagee shall have commenced foreclosure and thereafter diligently
pursue such proceedings to completion, or (B) the Leasehold Mortgagee commences, within such 60-day
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period, and thereafter diligently pursues, steps to obtain title to the Leasehold Estate by means of an
assignment in liew of foreclosure. During the course of any such proceedings, such Leasehold
Mortgagee shall pay or cause to be paid all Rent as and when the same becomes due and payable under
this Lease and shall parorm all other obligations of the Lease.

19.2.4 Time Extensions. If the Leasehold Morigagee is prohibited from commencing or
prosecuting foreclosure or other appropriate proceedings in the nature thereof by any process or
injunction issued by any court or by reason of any action by any court having jurisdiction over any
bankruptey or insolvency proceeding involving Lessee, the times specified in Section 18.23 for
commencing or prosecuting foreclosure or other proceedings shall be exfended for the period of the
prohibition, provided that the Leasehold Mortgagee shall have fully cured:; iy Monetary Default and shall
continue to pay Rent as and when the same become due, and shall Apefform all other obligations of the

Lease.

19.2.5 New lease Lessoragrees that, in the event: of:
(including, but net Emited to, any Default by Lessee) Lessg i
will enter into a new lease of the Premises with the mqst semor Leasehold Mortgag

i uest upon Lessor for the new lease
within sixty (60) days afier the date such Leasehold Mortgag' ives written notice from Lessor that
the Lease has been or will be terminated; (). such Leasehold M

of the execution and delivery of the new lease»an and all sums, lncluc’ding Rent whloh would, at that time,

expenses, including reasonable attormeys' fees,
termination; (¢) such Leasehald Mortgagee shall perfor
performed and observed by Lessee, and shall further ren y'~ 1Y-.0

the termlnated Iease was obllgate to perform under lts terms, to ‘the extent the same are reasonably

have the same right, title: and interest~in and to the F’rermses gs Lessee had under the terminated Lease
immediately prior to its term[natlon Notwrthetandlng the Joregoing, nothing herein contained shall require
any authorized Leasehold Mortgagee:te enter lnto a new lease pursuant to this Section 18.2.5, nor to

1926 ModiF'catlens Reguested by Leasehold Morigagee. If, in connection with Lessee's
ﬁnancing of ItS interest underlthls Lea' s, a prospective lender requests that additional or modified

s { essor shall rewew and reasonably approve such requests

modifi cations .requested are generally appi:cable and utilized in i nanclngs of leasehold estates similar to
the Leasehold Estate under this Lease, and that such requests do not materially and adversely affect
Lessor's rights or matena!!y mcrease Lessor‘s obligations.

: lts Sub]ect to the provisions of Section 18.2.5, in the event any third parly or
Leasehold Mortgagee acquwes the Leasehold Estate upon foreclosure (whether judicial or non-judicial in
nature) or by assignment in lieu of foreclosure, or acquires a leasehold estate in the Premises pursuant to
the terms of a new lease, such parly, as the new lessee, shall be personally liable only for the obligations
of the Lessee under this Lease (o, if applicable, the new lease) arising during the period of time that such
party holds title to the Leasehold Estate created hereby (or, if applicable, the new lease).

ARTICLE 20:
EQUIPMENT LIENS
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201 Lessee’s Rights. if at any time or from time to time Lessee desires to enter into or grant any
Equipment Lien that ctherwise complies with this Lease, and provided that no uncured Event of Default
exists, then upon Lessee’s request Lessor shall enter into such customary documentation regarding the
Financed FF&E as lLessee reasonably requests, providing for matters such as: {a)waiver or
subordination of any right to take possession of such Financed FF&E upon an Event of Default; (b) waiver
or subordination of any other right, title, or interest in the Financed FF&E; and (¢) agreements to enzble
the holder of such Eguipment Lien to repossess such Financed FF&E if such holder exercises remedies
under its Equipment Lien.

20.2 Regquired Provisions for Equipment Liens. If Lessee enters info“any Equipment Lien, then
Lessee shall: (i) not file {or cause or permit to be fited) such Equipment:Lien as ‘a lien against the Fee
Estate or any part of the Fee Estate, but Lessee shall be parmitted to filé-or cause to be filed a fixture
filing attaching o Lessee's interest in the Premises relatmg to any-Financed:EF&E; and (i) cause to be
inserted in the documents for such Equipment Lien a provision to the followung e ot

conditional sales
filed as a lien

Notwithstanding anything to the contrary herein, thls chattel mortgage
agreement, fitle retention agreement, or security agreement shall not create
against the Fee Estate. .

ARTICLE 21:
QQIET ENJOYMENT

So long as this Lease has not been terminated; Legsor, covenants that L‘" sseé shall and may peaceably
and qmetly have, hold, and enjoy the Premises for the Téim, subject to the'terms, covenants, conditions,
provisions and agreements set forth in this Lease, withol lindrance or- disturbance by or from Lessor or
anyone lawifully claiming by or, through Lessor and free of any encumbrance created or suffered by
Lessor, except Permitted Exceptlo' . o

ARTICLE 22
EVENTS OF DEFAULT‘ REMEDIES

221 Defi mt:on of “Event of Default" An "Event of Default’ means the occurrence of any one or
more of the following:

Monetary Defaut fa Mghetary Default occurs and continues for ten (10} days after
sor, specifying; tn‘reasonable detail the amount of mohey not paid and the nature and

. i {blted Lier_is“: .If Lessee fails to comply with any obligation regarding Prohlbited Liens
and does not begiri“io"remedy such failure within fifteen (15) days after Notice from Lessor and,
thereafter, diligently pu e such remedy to completion.

22.1.3 Bankmuplcy or Insolvency. If Lesses ceases fo do business as a going concern, ceases
to pay its debts as they become due or admits in writing that if is unable to pay its debts as they become
dueg, or becomes subject to any Bankruptey Proceeding (except an involuntary Bankruptcy Proceeding
dismissed within ninety (90) days after comrmencement), or a custodian or trustee is appointed to take
possession of, or an attachment, execution or other judicial seizure is made with respect to, substantially
all of Lessee's assets or Lessee's interest in this Lease (unless such appointment, attachment, execution,
or other selzure was involuntary and is contested with diligence and continuity and vacated and

discharged within ninety (90) days).
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22.1.4 Nonmanetary Default. If any other Nonmonetary Default occurs and Lessee does not
cure it within thirty (30) days after Notice from t.essor describing It in reasonable detail, or, in the case ofa
Nonmonetary Default that cannot, with due diligence, be cured within thirty (30) days from sush Notice, if
Lessee shall not (a) within thirty (30) days from Lessor's Notice advise Lessor of Lessee’s intention to
take all reasonable steps fo cure such Nonmonetary Default; (b) duly commence such cure within such
period, and then diligently prosecute such cure to completion; and (c) complete such sure within a
reasonable time under the circumstances (not necessatily limited to thirty (30) days).

221.5 Cther Events. The occurrence of any other event desoribed as constituting an “Event of
Default” elsewhere in this Lease, which default is not cured within the time frame deseribed in such other
provision, ar, if no cure period is described, than within the time frame d ibed in'Section 22.1.4.

222 Remedies. |fan Event of Default occurs, then Lessor shall- a Les S optlon (unless prohibited
by Lew), have any or all of the following remedies, all cumulative (i.e., the éxercise of one remedy shall
not preclude exercise of another remedy), in addition to such, other remedies as y be available at law
or in equity or under any other terms of this Lease. Lessor‘s fémedies include:

22.2.1 Termination of { essee’s Rights. Lesso ay termlnate L essee's nght}jto possess the
Premises by any lawful means, in which case this Lease and the Témm shall terminaté; such date of
termination shall be the Expiretion Date, and Lessee shall ify d:ately surrender possession to Lessor.
Notwithstanding the foregoing, no re—entry or taking of possession of the Premises by Lessor under
Section 22.2.2 shall be construed as an elec___lon on Lessor's part to'terminate this Lease unless a written

YL is‘secured stating that this Lease is
terminated. The effective date of termination of thig'leas e.date set forth or provided in
the Notice or order, as the case may be. :

2222 Taking Possession. Lessor may - enter nd‘ take possession of the Premises with
process of law, whether by sumimnary, proceedings’ (uriless prohlblted by Law) or otherwise, and remove
_ Lessee (and all property o Lessee), with or without ‘having terminated this Lease, and mthout thereby

being liable for damage .0r guilty of trespass This is'intended to constitute an express right of re-entry
by Lessor. Except as’exp essly provided in this Lease'dr:prohibited by Law, Lessee, for and on behalf of
itself and all persons clairfiirig: by, through or under: Lessee expressly waives any and all right of
redemption provided by any LaW, .o re<entry or: repossesswn or to restore the operation of this Lease if
Lessee is dlsposses_s by a judgment or by warrant of any court or judge or in case of re-entry or
repossession by Lesso .' y explrat[on or terminatlon of this Lease. No re-entry by Lessor, whether

i i

22.2. 3 Suats Before Expiration Date. Lessor may sue for damages and/or to recover Rent from

time to time at Leseors election; nothing in this Lease requires Lessor to wait until the date when this
Lease or the Term v uld have exp!red absent an Event of Default and a resulting termination of this
Lease.

2224 Receipt"of Moneys. No receipt of money by Lessor from Lessee after termination of this
Lease, or after the giving of any notice of termination of this Lease, shall relnstate, continue, or extend
this Lease or affect any notice theretofore given to Lessee, or walve Lessor's right to enforce payment of
any Rent payable or later falling due, or Lessor's right to recover possession by proper remedy, except as
this Lease expressly states othsrwiss, it being agreed that after service of Notice to terminate this Lease
or the commencement of suit or summary proceedings, or after final order or judgment for possession,
Lessor may demand, receive, and collect any moneys due or thereaiter falling due without in any manner
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affecting such notice, proceeding, order, suit or judgment, all such moneys collected being deemed
payments on account of Lessee’s fiability.

2226 No Waiver. No failure by Lessor to insist upon strict performance of any covenant,
agreement, term, or condition of this Lease or to exercise any right or remedy upon a Default, and no
acceptance of full or partial Rent during continuance of any such Default, shall waive any such Dafault or
such covenant, agreement, term or condition. No covenant, agreement, term or condition of this Lease o
be performed or complied with by Lessee, and no Defaull, shall be Modified except by a written
instrument executed by Lessor. No waiver of any Default shall Modlfy th:s Lease, Each and every
covenant, agreement, term, and condition of this Lease shall continue in full force, and effect with respect
to any other then-existing or subsequent Default of such covenant, agre'ment term or condition of this

Lease.

arte order or otherwise, to
tevenues, income and

22 2.6 Receiver, Lessorshall be entitied as a matter of rlght by ex i
the appointment without bond of a receiver of the Premises,’and of the rerit
profits generated fram the Premises, without regard to the. value of the Premises’ar the solvency of any
Person liable for the payment of any monetary obllgatlon under this Lease, and r ,_d!ess of whether
Lessor has an adequate remedy available to Lessor under‘th_ls Lease’ or under apphcable Laws

2227 Damages. Lessor rmay recover from Lesseg.all : damages Lessor incurs by reason of
Lessee's Default, including reasonable costs of recovering possess:on re-letting the Premises, and any
and all other damages legally recoverable by Lessor, and reimbursement of Lessor's reasonable
out-of-pocket costs, including Legal Costs. L& SOr may recover suchi damages at any time after Lessee's
Default, including after expiration of the Term Notwdhstandlng any Law, to the contrary, Lessor need not
commence separate actions to enforce Lesseges oblig ions for each month's accrual of damages for
Lessee's Default, but may bring and prosecute a' smgle comblned aotmn for all such Rent and damages.

2228 |njunction of Bréaches. Whether or not an Event of Default has occurred, Lessor may
obtain a court order enjom!ng Lessee from contlnurng any Default or from oommlttlng any threatened

Default to‘t. extent that Lessor or Deposrtory then holds any Restoralion Funds, such Restoration
Funds shall be:&gpplied first toward the appllcable Restoration with any Restoration Funds rermalning after
comptetion of Restoranon belng ‘applied in the manner set forth in Section 13.2 for the disposition of
Property Insurance Prgceeds upbn a Casualty Termination, subject to any claims for damages resulting
from such Event of Default

223 Proceeds of Relettlng. Lessor shall apply any proceeds of any re-leiting as follows, without
duplication, but including Defauit Interest on all such sums:

22.3.1 Lessor's Costs. First, to pay to itself the cost and expense of ferminating this Lease,
re-entering, retaking, repossessing, repairing, performing any Construction, and the cost and expense of
removing all persons and property therefrom, including in such costs reasonable and customary
brokerage commissions and Legal Costs,

48



Halewai'clu Senicr Residences
Lease

22.3.2 Preparation for Reletting. Second, to pay to itself the cost and expense reasonably
sustained in securing any new lessees and other occupants, including in such costs all brokerage
commissions, Legal Costs, and any other reasonable costs of preparing the Premises for re-letting;

2233 Costs of Maintepance and Operation. Third, to the extent that Lessor shall maintain and
operate the Premises, to pay to Itself the reasonable cost and expense of doing so; and

2234 Residue. Fourth, after payment to itself of any balance remaining on account of Lessee's
liability to Lessor, to Lessee or any Leasehold Morigagee, as appiicable.

224 Lessee's Late Payments; Late Charges. If Lessee fails toiinake any payment to Lessor
required under this Lease within ten (10) days after such payment irst due and payable, then in
addition to any other remedies of Lessor, and without reducing of adver'sel affecting any of Lessor's
other rights and remedies, Lessee shall pay Lessor within ten (10)* days afteridémand Default Interest on
such late payment, beginning on the date such payment wasfitst dize and payable and continuing until
the date when Lessee actually makes such payment. In addltron ‘and withaut lim hg any other rights or
remedies of Lessor, Lessee shall pay Lessor, as Addlthnal Rent an administrative" charge equal to five
percent (5%) of any payment that Lessee fails to pay within thirty (30) days after such payment is first due
and payable. Such administrative charge is intended to' compensate Lessor for the incgnvenience and
staff time incurred by Lessor to handle the late or missed payment; shall not be deerfied a penalty or
compensation for use of funds, and shall not be credited agains _'amy other obligations of Lessee under
this Lease. o

fails to rnake any % ayment or take any action this

225 Lessor's Rightto Cure. If Lessee at any i \
ays' Notice to Lessee, or in an emergency with

Lease requires, then Lessor, after twenty (20) Business:
such notice (if any) as is reasonably practlcab]e unde 'e'.__clrcurnstances and without waiving or
releasing Lessee from any obligation or Default ang without wi ng Lessor's right to take such action as
this Lease may permit as a. résult:of such Default, méy (but need;hot) make such payment or take such
action. Lessee shall reinjburse L or, as Additiohizl Rent, for an amount equal to (2) all reasonable
sums pald, and reasonable costs anq_-expenses (lncludlng Legal Costs) incurred, by Lessor in exercising
its cure rights under this Seétion 22.5:and {b) Default Interest on the amounts in clause (&) above,

226 Holding Over, L ason':or ne. reason Lessee remains in the Premises after the
Expiration Date tHen;:- 38807 will: guffer mjury ‘that is substantial, difficult, or impossible to measure
accurately Therefore _eSsee remgil s in the Prermses after the Expiratlon Date, for any reason or no

Lessee, and Lesso xpressly reserves the right to require Lessee to surrender possession of the
Premises to Lessor .provrged in this Lease upon the expiration or earlier termination of this Lease,

227 Waivers: Jury Trial, Redemption. Lessor and Lessee irrevocably waive all rights to trial by jury
in any action, proceediig, counterclaim, or other litigation arising out of or relating to this Lease, the
relationship of Lessor and Lessee regarding the Premises, enforcement of this Lease, Lessee’s use or
ogcupancy of the Premises, any claim of injury or damage arising between Lessor and Lessee, or any
actions of Lessor in connection with or relating to the enforcement of this Lease. Lesses waives any right
of redemption provided for by Law.

228 Accord and Satisfaction; Partfal Payinents. No payment by Lessee or recelpt by Lessor of a
lesser amount than the amount owed under this Lease shall be deemed to be other than a part payment
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oh account by Lessee. Any endarsement or statement on any check or letter accompanying any check or
payment of Rent shall not be deemed an accord or satisfaction. Lessor may accept any such check or
payment without prejudice to Lesser's right to recover the balance of such Rent or pursue any other
remedy. ‘

228 Lessor's Default. Lessor shall be in default under this Lease If Lessor fails to cure any breach of
its obligations under this Lease within thirty (30} days after Notice from Lessee describing such breach in
reasonable detail, or, in the case of a breach that cannot, with due diligence, be cured within thirty (30)
days from such Notice, if L.essor shall not (a) within thirfty (30) days from Lesgee's Nolice advise Lessee
of Lessor's intention to take all reasonable steps o cure such default; (b) dufy commence such cure
within such period, and then diligently prosecute such cure to curnpletl' i; and (c) complete such cure
within & reasonable time under the circumstances (not necessarily Iimit' '.thlrty (30) days).

2210 Miscellaneous. Lessor and Lessee further agree as folchs with respect to any Defaults and
Lessor’s rights and remedies: AR P .

2210.1 Survival. Termination or explrancn of th:s Lease resulting frcm a: Default shall not
relieve any party of any claims against it that arise.. under thls Lease before the Lease expires or is
terminated. ; :

22.10.2 No Double Recovery. In no event shall Lessor be entitled, directly or indirectly, to
recover twice for the same element of Lesscrs damages S

requires, sub]ect to _al'l_ Loss that thls Lease does not require Lessee tc Restore; (c) Lessee shall
surrender any right, title, “of-interest in-and to the Premises and deliver such evidence and confirmation
thereof as Lessor reascnably requ;res (d) Lessee shall deliver the Premises free and clear of ali
Subleases, and. liens except (1) Permitted Exceptlcns existing as of the Commencement Date or
consented to by Les ‘-(2) Subleases exscuted’ pursuant to this Lease or consented fo by Lessor,

iing to all Improvements FF&E, and Building Equlpment and the current year's
for the Premlses (including applicable back-up information); (f) the parties shall

lnc[udrng delivery of Stich mformation books and records (or copies thereof) as Lessor reasonabiy
requires; (g) if such p]ans;ar’e available, Lessee shall provide Lessor with a complete set of as-buitt plans
and specifications for all:improvements, if any, added to the Premises since the Commencement Date;
{h) the parties shall adjust for Real Estate Taxes and all other expenses and income of the Premises and
any prepaid Rent and shall make such payments as shall be appropriate on account of such adjustment
in the same manner as for a sale of the Premises (but any sums otherwise payable to Lessee shall first
be applied to cure any Default); (i) the parties shall terminate the recorded Lease; and () Lessee shall
assign to Lessor, and Lessor shall reimburse Lessee for, all utility and other service provider deposits for
the Premises,
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ARTICLE 24:
NOTICES

All Notices shall be in writing and addressed to Lessor and Lessee (and their designated copy recipients),
as appllcab[e as set forth in Exhibit E attached hereto. Notices (Including any required copies as set
forth in Exhibit E) shall be delivered by (a) United States certified or reg|stered mail, postage prepaid,
return receipt requested, ‘or (b} a nationally recognized overnight courier service, to the addresses set
forth in Exhibit E. Notices shall be deemed delivered (a) cne (1) Business Days gfter the date it is
posted if sent by U.S. Mail (provided no postal strike or other disruption of posta! service is then i in effect),
by the written report of the courier service) to such address(es). Elther,p‘arfy rnay ‘change rts address hy
Notice in compliance with this Lease. Notice of such a change shall be:effective only upon receipt. Any
party giving a Neotice may request the recipient to acknowledge recelpt of tch:Notice. The recipient shall
promptly comply with any such request, but failure to do so shall not I|m:t the' eff ctiveness of any Notice.
Any attorney may give any Notice on behalf of its cllent. 5o

E:28;
ADDITIONAL DELIVERIES;‘-T' RD PARTIES

25.1 Estoppel Certificates. As often as may be necessary 'ch party fo this Lease (a "Requesting

Party”) may recuire the other party ( “Certlfymg Party"} to eScecute_ acknowledge and deliver to the
hird i

requested by the Requesting Party The Cerhfymg Pa, shall sign, acknowledge and return such
estoppel certificate within fiiteen (15) days after réguest;” BV Requesting Party is in Default. Any
estoppel certificate may be relled 4pon by the Requestlng Party (and any Person on behalf of whom the

268.2 Further Assurances Each party shall execute and deliver such further documents, and perform
such further acts, as may b reasonably neceesary to achieve the parties' intent In entering into this
Lease. -

253 Md"""lﬂcation.' ' An Mpdiﬂcatief_h.of this Lease must be in writing signed by the party to be bound.

25.4. " Léssor’s Right to Amend. Any P ision herein to the contrary notwithstanding, during the term
of this Agreement Lessor resérves the right, at any time, to amend this Lease in order to assure
compliance with: all applicable HUD, County, Stete and other federal statutes, laws, and regulations. All
such amendmi -:;shall be within the general scope of this Lease. Lessor shall provide all such
amendments in Wi _ng__ io the.l'essee. The Lessee agrees that it shall immediately take any and all
reasonable steps to &oF Tipl W|th such amendments as required by faw.

255 Successofs g@ Assigns. This Lease shall bind and benefit Lessor and Lessee and their
successors and assigns, but this shall net limit or supersede any Transfer restrictions. Nothing in this
Lease confers on any Person (except Lessor, Lessee, and any Leasehold Morigagees) any right to insist
upon, or to enforce against Lessor or Lessee, the performance or observance by either party of its
obligations under this Lease.

ARTICLE 26:
CULTURAL AND ARCHECLOGICAL
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261 Native Hawaiian Rights. Lessee shall respect and recognize any and all rights of native
Hawaiians fo exercise traditional rights, customs, practices, prerogatives, privileges and usufructs on the
Premises, if any, subject to and in accordance with applicable Laws,

26.2 Human Remains; Ardifacts; Historical ltems.

26.21 Discovery. In the event any human remains, traditionai cultural items, arifacts or
historical ltems (collectively "Historic ltems”) are discovered on the Premises, Lessee shall immediately
report such discovery to Lessor. Upon such discovery and subject to Lessor's approval and if requrred by -
applicable Laws, Lessee shall, at Lessee's sole expense:; (a) cause all excavatron or other activity in the
immediate area that may damage the Historic ltems or the potential hist: Sfic site fo cease; (b) cause the
site to be stabilized and secured to temporarily protect the Historic tems :ggainst damage, theft, or both;
and (c) cause the Historic Items to be left untouched so that theif éultura] archaeological or historical
contexi may be accurately documented and to honor cukturai sensmvstles reiated to the Historic ltems:
provided, however, that if artifacts or historical items are found: witholit human ey ins, and if leaving the
artifacts or historical items in their stabilized and secured s1te poses a substantial fisk-of loss or damage

to all or part of them, Lessee shall cause such Historic [tems to be removed and safeguarded elsewhere.

26.22 Human Remains. In the event Lessee._ di r;overs‘ human remains, Lessee shall, at
Lessee’s sole expense and in addition to the duties set forti ln"Sectlon 26.2.1 (a) reportthe cllssovery as
soon as possible to Lessor, the Historic Preservation Division: of:the Department of Land and Natural
Resources of the State ("SHPD"), the appropriate medical examiner or coroner, and the appropriate
police department, and (b) cause to be prepared- by an aroheo!oglst reasonably acceptable to Lessor, a
mitigation and/or burfal treatment plan reasonably-acceptable to Lessor arid.to'SHPD or the burial council
having jurisdiction over such matters. Lessor-and L:essee shall comply‘with all Laws applicable to the
handling of such human remains, and shall work together to fermulate and carry out such mitigation or
burial treatment plan. : .

1

2623 Lessor's Reser:va ioni; - IF any Hlstoﬂc ltems are discavered, then Lessor shall have the
right at all reasonable tlmes to enter.the Premises for the purposes of searchmg far, exploring for, and
removing any of the Histor ltems for' preservatlon as permltted by Law.

26.24 Studies bv Les ' ef"' 1n fhe &vent. any archaeological studies or historic preservation
studies are sought to b .conducted in or on the' Premises, by Lessee or anyone acting by or through
Lessee, _L_essee shall’ provide a complete copy of the results of such studies to Lessor promptly upon

2.5 : ity. Lessee shall have no right, title or interest
whatsoever wit respect to any Historic tems discovered on or about the Premises. As between Lessor
and Lessee, Lessor shall retain: OWnEI'ShIp of any Historic ltems discovered on or about the Premises to
the extent private ‘ownership of the Historic ltems by Lessor is permitted under applicable Laws, and in
any event, Lessor shall retain’ the exclusive right to act as, and to exerclse all rights of, the landowner
uncler applicable Laws. Lesser shall not be responsible for any damages or other liabilities that may
result from cessation of excavatlon or construction, or from Lessee's compliance with provisions of this
Article 26 and appllcable Laws.

ARTICLE 27:
MISCELLANEOUS

27.1 Due Authorization and Execufion. Lessor represents and warrants that Lessor has full right,
title, authority and capacity to execute and perform this Lease and any other agreements and documents
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to which Lessor is a party and referred io or required by this Lease (collectively, the "Lease-Related
Documents™); the execution and delivery of the Lease-Related Documents have been duly authorized by
all requisite actions of Lessor; the Lease-Related Documents constitute valid, binding, and enforceable
obligations of Lessor; and neither the execution of the Lease-Related Decuments nor the consummation
of the fransactions they contemplale violates any agreement (including Lessor's organizational
documents), contract, or other restriction to which Lessor is a party or is bound. Lessee makes to Lessor
representations and warranties reciprocal to those in the preceding sentence and, in addition, represents
and warrants that Lessee is qualifled fo do business in the State. Both parties’ representations and
warranties in this Sectlon 27.1 shall continue to apply in full force and effect throughout the Term as if
made continuously during the Term.

27.2 Costs and Expenses: Legal Gosts. In the event of any litiga or dispute between the parties,
or claim made by either party against the other, arising from this Legsé or’ ‘e Lessor-Lessee relationship
under this Lease, or Lessor's enforcement of this Lease upon a° Defau!t Srito. enforce or interpret this
Lease or seek declaratory or injunctive relief in connection wrth thls Lease, orto:.exercise any right or
remedy under ¢r arising from this Lease, or to regain or aﬁempt 6 regain possession.of the Premises or
terminate this Lease, or in any Bankruptcy Proceeding” affecting the other party 1o this Lease, the
prevailing party shall be entitled to reimbursement of it$. L stand all other
reasonable costs and expenses incurred in enforcing this'iéa g or curlng the other party's s ‘default.

27.3 HNo Consequential Damages. Whenever either party may eeek or claim damages against the
other party (whether by reason of a breach.of this Lease by such-party, in enforcement of any indemnity
obligation, for misrepresentation or breach of. ‘warranty, or otherwisg);. neither Lessor nor Lessee shall
seek, nor shall there be awarded or granted by“any-Gourt, arbitrator, or other. adjudicator, any speculative,
consequential, collateral, special, punifive, or ‘indirsct:dal ages, whether “such breach shall be willful,
knowing, intentional, delrberate or otherwise, except as vise expreesly permitted by this Lease.
The parties intend that any damages awarded 10 ‘either party shall:b& limited to actual, direct damages
sustained by the aggrieved party:: NeJther party ehall be liable for any loss of profits suffered or claimed to
have been suffered by the other. " ;

274 No Waiver by;'sllence Farlure of either party to .gemplain of any act or omission on the part of
the other party shall not be’ deerr_red a waijver by the non-complarnlng party of any of its rights under this
Lease. No waiver by either party:a Ay Hime,. express ‘or implied, of any breach of this Lease shall waive
such breach OF any othe breach :

275 Performance Under .Protest. 'If'g dispute arises about performance of any obligation under this
Lease, 1he.party against which "such oblig ‘,tron is asserted shali have the right to perform it under protest,

all:riot, be regarded &§.Voluntary performance. A party that has performed under protest may
Institute appro" ite proceedrngé to recover any amount paid or the reasonable cost of otherwise
complying with ahy such obhgatlon

276 Survival AII-:ghts‘and obligations that by their nature are to be performed after any termination
of this Lease shall survi .any such termination.

27.7 Unavoidable D'e[ay Each party’s obligation to perform or observe any nonmonetary obligation
under this Lease shalt be suspended during such time as such performance or observance is prevented
or delayed by Unavoidable Delay.

27.8  Broker. Each party: (a) represents and warrants that it did not engage or deal with any broker or
finder in connection with this Lease, and no person is enfitled to any commission or finder's fee on
account of any agreement or arrangement made by such party; and (b) shall Indemnify the other party
against any breach of such representation.
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27.8 Service of Process. Lessee and every assignee shall either be domiciled in the State or shall,
effective upon the date of this Lease (for the original Lessee) or upon the date of said assignment (for an
assignee), designate in writing an agent who is domiciled in the State upon whom service of netice or
process may be made at all times (if applicable, Lessee’s first such agent for service of process is
designated in ExhibitF). Service of summons or other legal process upon said agent shall be
conclusively deemed {o be complete upon Lessee and shall authorize the court from which such
summons or legal process has issued to proceed in all respects as in the case of service personally made
upon an individual, In the event |essee fails to designate said agent for the service of process, or upon
the death or absence of said agent, unless a successor shall be promptly named, the Director of
Commerce and Consumer Affairs of the State shall be deemed Lessee’s o @ssignee’s agent for service
of notice and process, and any notice or process served upon said.‘designée or said Director of
Commerce and Consumer Affairs shall have the force and effect of pers'o 2l service upon Lessee or said
assignee in all matters respecting this Lease and the enforcement thereof;:; ..essee and every assignee
shail be duly qualified by the Director of Commerce and Consumer Aﬁarrs tod ‘,:busmess in the State.

2710 Sexual Harassment Policy. At all times during, the Term ‘Lessee shali have and enforce a
policy prohibiting sexual harassment in accordance.. with Art:cle 18 of Chaptér;]:of the Revised
Ordinances of Honolulu 1990. Lessee may obtain a.ci y-of said Art[cle at the Officé’ of tne Clty Clerk,
Honelulu Hale, 530 South King Street, Honolulu, Hawari. -+, . ;

2711 MNen-Discrimination Policy. Lessee shall not discrim‘in" ¢ against any emp[oyee ot applicant for
employment based on race, color, natiocnal origin, religion, sex;-sexual orientation, familial status, or
disability, and Lessee shall comply with the -prmnsmns included’ 1n any agreement with the County
pettaining to discrimination. W

2712 Netther Party Agent, Joint Venturer Er.Pgr'tneré.g_fu‘.thg cher." ‘ Neither party hereto shall be
construed to be an agent of, or & joint venture or p‘a'\‘r'trrgrj-with. the gthier party.

S ART!CLE 28:
INTERPRETATION EXECUTION, AND APPLICATION OF LEASE

281 Captions.. The captron :-of'A és Sect:ons |tems and paragraphs are for convenience and
reference only fang: ‘shall. not be déemed to I[mlt construe, affect or alter the meaning of such Articles,
Sectrons rtems and paragraphs

282
parties hereto‘-had executed
shall constitute g

g T"unter[:_larts. This:lisase mayibe executed in counterparts with the same effect as if both
1€ same document.  Both counterparts shall be construed together and

283 Delwegg of'Dra‘ft Ne:ther party shall be bound by this Lease unless and until such party shall
have executed and delivered: ihis Lease. The submission of draft(s) or comment(s) on drafts shail not
bind the parties, nor shz ch draft(s) and comment(s) be considered in interpreting this Lease.

284 Entire Agreement. This Lease containg all terms, covenants, and conditions about the
Premises. The parties have no other understandings or agreements, oral or written, about the Premises
or Lessee’s use or occupancy of, or any interest of Lessee in, the Premises except for any agreements
referenced in this Lease, and except for any provisions from the Development Agreement that, by their
terms are applicable to the Premises and intended to survive the closing of this leasing transaction (in
which case such provision shall not be deemed legally merged into this Lease but, instead, shall be
deemed incorporated into this Lease to the extent applicable).
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285 Governing Law and Venue, This Lease, its interpretation and performance, the relationship
between the parties, and any disputes arising from or relating to any of the foregoing, shall be governed,
construed, interpreted, and regulated under the laws of the State, without regard to principles of conflict of
laws. Any legal action hereunder shall be filed in the Hawai'i judicial system only, and Lessor and Lessee
hereby unconditionaily submit themselves to the jurisdiction of the courts of the State in the circuit where
the Premises are located, and the United States District Court for the District of Hawai'i, and waive the
right to assert that such courts are in an inconvenient forum.

28.6 Partial Invalidity. If any term or provision of this Lease or ils application to any party or
cnrcumstance shall fo any extent be invalid or unenforceable, then the remalnder of this Lease, or the
application of such term or provision to persons or circumstances except' Hose as to which it s invalid or
unenforceable, shall not be affected by such invalidity. All remalnlng biovisions of this Lease shall be
valid and be enforced to the fullest exdent Law allows. SR

28,7 Principles of Interpretation. No inference in favor of or agamst any“parfy shall be drawn from
the fact that such pary has drafted any part of this’ J_ease ‘The parties hav > both participated
substantially in its negotiation, drafting, and revision, witly; advice from counsel and oth ".adwsers Aterm
defined in the singular may be used In the plural, and vice'versa, all in accordance with oj dinary principles
of English grammar, which also govern all cther Ianguage in this-Lease. The words “include™ and
“‘including” shall be construed to be followed by the words: "mthoutjlmrtaﬂon Each of these terms shall
be Interpreted as if followed by the words “(or any part of it)" eXcept where the confext clearly requires
otherwise: Building Equipment; FF&E, Fee.Estate; lmprovements‘: Land; Leasehold Estate; Premises;
and any other similar collective noun. Ever'y ' I
such document as Modified from time to time’ : ar
this Lease), and includes all exhibits, schedules; and rtders to such document. The word "or" includes the

word "and.”

28,8 Time of the Essence;
essence with respect fo all'-“’pr'ovi

i Persons underf Joint and several,

upon SLC

28.11 f’ic_»_nshig Befwee i:Lease and Development Agreement. In the event of any conflict or
inconsistency ‘between this Leasg'and the Development Agreement, this Lease shall control.

[SIGNATURES APPEAR ON NEXT PAGE]
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IN TESTIMONY WHEREOF, Lessor and Lessee have caused this Lease fo be signed as of the

day and year first above written.

LESSOR;

Date of execution by Lessor:
20

APPROVAL RECONIVIENDED:

Department of Community Services

APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

LESSEE:

Date of execution by Lessees. .. -,
20,

CITY AND COUNTY, OF HONOLULU, a municipal
corporation of the State.of Hawai'i

By Depaft g_ﬂFisca] Seivices

‘- Namer -,
T

*. HALEWAPOLU SENIOR DEVELOPMENT, LLC,

- Hawalii limited liability company
éi/—:_};lalewai‘qu—Michaeis, LLC,

a Hawaii limited liability company,
. ts Managing Member

By

Narme:;
Title:
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EXHIBIT A
LEGAL DESCRIPTION AND ENCUMBRANCES

[TO BE ATTACHED: LEGAL BESCRIPTION AND LIST OF ALL ENCUMBRANCES OF RECORDI




EXHIBIT B

ADDITIONAL PERMITTED EXCEPTIONS

Permitted Exceptions shall include ait of the following, as they existed on the Commencement Date:

1. All leases, Subleases, tenancies and rights of occupancy affecting the Premises caused
or permitted by Lessea or by anyone claiming by, through, or under Lessee;

2.

Premises;

3 Possible projections or encroachments of retalnmg wails foundatlons stoops, areas,
steps, sills, trim, cornices, standpspes fire escapes, casings,. Iedges wate ables, hnte[s particos,
keystones, windows, hedges copings, sidewalk elevators, fences fife escapes; and the like, or similar
projections or objects upon, under, or above any adjommg bmldmgs or streets ‘or‘ayenues or those
belonging to adjoining premises which encroach upon.the Premises or within any set_ ack areas, and
variations between the lines of record title and fences; retalmng walls hedges and the like

4. Variations between the tax map and the record:::dej { nptlon of the Land,

5. Zoning, environmental, rnumc}pal building, and "other Iaws regulations or similar

6.
requirements noted in or issue
affecting the Premises; and:’:---‘

7. The lien for all taxe
which are not yet due and payable _

8. : $5( (includmg encroachments identified on applicable
ALTA Survey} accepte or deem d accepted by lessee as a result of its due diligence
mvestlgatlon J i )

- [REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]



EXHIBIT C
FORM OF INCOME CERTIFICATION

VERIFICATION OF INCOME

RE: Halewai‘olu Senior Residences
1331-1347 River Street, Honolulu Hawaii 96817

Apartment Number: . Initial Occupancy Date:

I/We, the undersigned, being first duly swormn, state that Ilwe have read and
answered fully, and truthfully each of the following questlons for all persons: who are 1o occupy
the unit in the above apartment development for whmh apphcatmn is made, all’ of whom are
listed below: o o

A B. c. [ D E.
Name of Relatmnsh:p to Age Social Security Place of
Members Headof . .| Number Employment
of the Household Housshold - T
Head of Household{ ™"
Spouse,
1. The anti mpated mcome of all ‘the above persons during the 12-month

period beginning this date, 1ncludmg intome. descnbed in Item 1(a) below, but excluding all
income descnbed m subltem (b 1 low 5§«

‘st forth 'éﬁbve includes all of the following income (unless such

mcome is deScnbed in (b) below):

(a) The amo"‘"

(1) all wages and salaries, overtime pay, commissions, fees, tips and
bonuses: before payrol] deductions;

7‘(;_11) net income from the operation of a business or profession or from the
rental of real orpersonal property (without deducting expenditures for business expansion
or amortization of capital indebtedness or any allowance for depreciation of capital
assets);

(i11) interest and dividends (include all income from assets as set forth in
Item 2(b) below),

(iv) the full amount of periodic payments received from social security,
anmuities, insurance policies, retirement funds, pensions, disability or death benefits and
other similar types of periodic receipts;



(v) payments in lieu of earnings, such as unemployment and disability
compensation, workmen’s compensation and severance pay,

(vi) the maximum amount of public assistance available to the above
persons;

(vii) periodic and determinable allowances, such as alimony and child
support payments and regular contributions and gifts received from persons not residing
in the dwelling;

(viii) all regular pay, special pay and allow; ces of a member of'the
the head of the household or

Armed Forces (whether or not living in the dwelling) who is'the |
spouse; and e

(ix) any earned income tax oredit. 6 thiewextent it exceeds income tax
liability. = o

(b) The following income is excluded.fron:i"':t:ﬂé amouhf-set forth above:i
(i) casual, sporachc or 1rregular gl_ﬂs

(ii) amounts which are spemﬁcallv for or in: relmbursement of medical
expenses; s

(iii) luinp sum addltlons to famﬂy assets such as inheritances, insurance
payments (1ncludmg payments under health and accident insurance and worker 8

W) hazardous duty 10 a member of the househo]d in the armed forces who
is away ﬁ'om home and e‘{posed to hostile fire;

(v1) relocatlon payments under Title II of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970;

(vit) income from employment of children (including foster children)
under the age of 18 years;

(viii) foster child care payments;
(ix) the value of coupon allotments under the Food Stamp Act of 1977,

(x) payments to volunteers under the Domestic Volunteer Service Act of
1973,



(xi) payments received under the Alaska Native Claims Seftlement Act;

(xii) income derived from certain submarginal land of the United States
that is held in trust for certain Indian tribes;

_ (xiii) payments on allowances made under the Department of Health and
Human Services’ Low-Income Home Energy Assistance Program;

(xiv) payments received from the Job Partnership Training Act;

(xv) income derived from the disposition of fiinds of the Grand River Band

of Ottawa Indians;, and

(xvi) the first $2000 of per capita shares recelved ﬁ'om _]udgment funds
awarded by the Indian Claims Commission or the Colirt of Claims 6F from funds held in

trust for an Indian tribe by the Secretary of Interlor

2. If any of the persons descnbed in _',olumn A inthe table abova (or any
person whose income or contributions were included in Ifem: iy ‘above) has any savmgs, stocks,
bonds, equity in real property or other form of capital mvestment (excludmg interests in Indian

trust lands), provide:

(2)  thetotal value of all such assets owned by allsuch persons:

(b) the am ‘of income expected to be denved from such assets in the 12-
_ month per1od commencmg ‘d'ns date 3

of the persons hsted in Column A above be, or have they

3. |
Ve calendar months of this calendar year at an educational

Yes .-. No



We acknowledge that all of the foregoing information is relevant to verification of
our status as Tenants of a Regulated Unit and compliance with City affordable housing policies

and ordinances and HUD affordable housing program requirements. We consent to the
disclosure of such information by the City to HUD and other third-parties involved in the audit,

monitoring or enforcement of such policies or programs.

We declare under penalty of perjury that the foregoing is true and correct,

Date:

Head of Household '

Spouse



FOR COMPLETION BY PROJECT LESSEE ONLY:

1 Calculation of eligible income:

(A)  Enter amount entered for entire household from Item 1 above:
3

(B)  Is the amount entered in Jtem 2(a) above is greater than $5,0007 Yes/No

If the answer to Item I(B) is “Yes,” please complete subitem_s_‘gl::):’-'-t‘iii—.)» below:

(i) The product of the amount entered in Item 2(a) abo

:and the current passbook
savings rate as determined by HUD: §$

(ii)  The amount entered in Item 2(b) abovg;}-,j.f?s';: A

(i) Ttem I(i) minus ltem I(ii) if less thati $0 enter $0): $

(C) TOTAL ELIGIBLE INCOME (Ttem I(A) plus;if applicable, Item I(B)iii)):
! Neo

18 Income Qualification:

(A)Is the amount entered.in Item I(C) less than or equal to thirty percent (30%) of
median i mcome for the Area‘? Yes/ No

(B) s the amount entered m Item I(C) less than or equal to sixty percent (60%) of median
mcome for the Area‘? Yes 7 N - '

(C) Is the amoutit f "ntered"' "'Item I(C) less than or equal to eighty percent (80%) of
medlan mcome,_ or the Area? Yes / No ‘_

1. Numb‘éffiif»gpartment wnit assigned: (enter here and on page one)

Lessee



EXHIBIT D
[FORM OF CERTIFICATE OF CONTINUING PROGRAM COMPLIANCE]

CERTIFICATE QF CONTINUING PROGRAM COMPLIANCE

Capitalized terms not otherwise defined in this Certificate of Continuing Program
Compliance shall have the meanings set forth in that certain Lease dated by and
between the City and County of Honolulu, a municipal corporation of the State of Hawaii (the
“City”), and ,a (the: “Lessee™), with respect
to the below-referenced Project (such agreement, the “Agreement”), ' '

Witnesseth that on this day of * e , the undersigned,
having leased from the City that certain affordable senior:rental housmg._devclopment known as
Halewai‘olu (the “Prq;ect” , does hereby certify that durmg the preceding year (i) such Pro_;ect
was continually in compliance with the Lease; (i) of the res1dent1al units in the
Project were occupied by Qualified Tenants at Affordable Rents; (iii) and doés hereby further
certify that the representations set forth herein ar ‘frue and .correct 1o the best of the
undersigned’s knowledge and belief. R

Set forth below are the names of the Quallfied Tenants who commenced or
terminated occupancy during the prcccdmg;_car Sl

Commenced Occupancy it Tcmuﬁfé;‘;ggl-:(_)__cécpancy

1. i L
2- ' ...‘»:':. e ' __' 2‘
3,00 3.

Total Eligible
Rent Income

c
g
Z
o

B
=2
=

1]

1118

Total Number of Units:

Number of Lower Income Tenants commencing occupancy this year:



LESSOR:

LESSEE:

EXHIBIT E

NOTICE ADDRESSEES
(INCUDING REQUIRED COPY RECIPIENTS

Attn.
Telephone:
Facsimile;

Email:

With a copy to:

Attn:
Telephone:
Facsimile;
Email;

Halewai'olu Senior Development LLC

737 Bishop Street, Suite1520 _

Honoluly, Hawaii 96813 e N

Attn -Ms: Monlka Mordasini Rossen Vice' Presldent of Development
Ms. Karen Seddon, Vice. President of Development

900 Fort Street Mall Suite 1800
Honolull: Hawaii 96813

Attn: Scott W, Settle

- Telephone: (808} 540-2400

-~ Facsimile: (808) 694-3064

,=Ema1i ssettle@settlemeyeriaw.com



EXHIBIT F

SERVICE OF PROCESS

National Registered Agents of HI, inc.

* 1136 Union Mall, Unit 301

Honolulu, Hawaii 96813

United States

Attn: Halewai'olu Senior Development, LLC




Halewsai'olu Senior Residences
Development Agreement

EXHIBIT D

- Development Schedule
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DEVELOPMENT SCHEDULE

Halewai olu Senior Residences

As of November 5, 2015

Activity Completion Date
PLANNING AND DESIGN
Development Award April 2015
Confidentiality Agreement Complete April 2015

Development Agreement & Ground Lease Negotiated

April - October 2015

Development Agreement Council Approval

November - December 2015

Concept / Schematic Plan: Site & Vertical

June - December 2015

Entitlernent (Due Diligence and Discretionary Approvals)

January - December 2016

Schematic / Construction Plan: Site & Vertical

January - December 2016

Submit Construction Plan: Site & Vertical December 2016
jContractor Bid & Negotiation January - May 2017
Contractor Contract Finalized May 2017
Construction Plan Approvals: Site & Vertical (Ministerial) May 2017

FINANCING

Prepare FHLB Seattle AHP 2015 Application

April - May 2015

Submit FHLB Seattle AHP 2015 Application

May 2015

FHLB Seattle AHP 2015 Application Award *

November - December 2015

Prepare 2016 1% Round Consolidated Application

January - March 2016

Prepare Equitable TOD Loan Fund Program Application

January - March 2016

Submit Equitable TOD Loan Fund Program Application April 2016
Submit 2016 1%t Round Consolidated Application April 2016
Equitable TOD Loan Fund Program Award July 2016
HHFDC 2016 1st Round Consolidated Application Award ** July 2016
HHFDC Beard Approval of LIHTC & Bond Award July 2016
HHFDC Board Approval of RHTF Award August 2016

CLOSING

[Draft Equity Limited Partnership Agreement Circulated

January - June 2017

IDraft Loan Documents Circulated

January - June 2017

[Closing June 2017
CONSTRUCTION and LEASE UP

Construction Begins July 2017

Marketing Begins March 2012

Leasing Begins July 2019

Construction Complete July 2019

Cccupancy Complete

September - October 2019

* If award not received, application will again be submitted In 2016.

* if award not received, application will again be submitied In 2016 2™ Round.




Halewvai'olu Senior Residences
Development Agreement

EXHIBIT E

Budget
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BUDGET

Sources

Permanent Loan - Continental Mortgage

Permanent Loan - Rental Housing Trust Fund (HHFDC)
LIHTC Equity - Prestige Affordable Housing Equity Partners
LIHTC Fee Rebate (HHFDC)

FHLB AHP Subsidy

Total Sources

Uses
Development - Soft Costs
Developer Fees
Insurance
Lease-Up Costs
Legal Fees
Lender Fees
Lender Interest
LIHTC Fees
Planning and Entitlement
Property Insurance
Real Estate Taxes
Soft Cost Contingency
Syndication Fees
Title & Recording Fees
Construction - Hard Costs
Demolition
Hard Costs Contingency
New Construction
Total Uses

8,366,000
16,370,000

76,406
1,000,000

5
5
$ 21,678,195
5
$
$

47,490,601

$ 10,914,008

S 36,576,593

$ 47,490,601




Halewai'olu Senior Residences
Development Agreement

EXHIBITF

City’s Sexual Harassment Policy
Article 18. Sexual Harassment Policy for Employer Having a Contract with the City

Sec. 1-18.1 "Sexual harassment" -- Definition.

(@) For the purpose of this article, "sexual harassment” means any of the following:
¢} Unwelcome sexual advances, requests for sexual favors, and other

verbal or physical conduct or visual display of a sexual nature directed

by an officer or employee to a second officer or employee when:

(A) Submission to the advances, requests, or conduct is a term
or condition of the second officer's or employee's
employment; '

(B)  Submission to or rejection of the advances, requests, or
conduct is used as the basis for employment decisions relating
to the second officer or employee; or

{C)  The advances, requests, conduct, or visual display has the
purpose or effect of;
® Substantially interfering with the second officer's or

employee's work perforiance; or
(i Creating an intimidating, hostile, or offensive working
environment for the second officer or employee;

(b) Unwelcome sexual advances, requests for sexual favors, and other verbal or
physical conduct or visual display of a sexual nature directed by an officer or
emplcsee to an individual under consideration for employment with an
empleyer when:

(1; Submission to the advances, requests, or conduct is used as a
term or condition for the empleyment of the individual;

(2) Submission to or rejection of the advances, requests, or conduct is
used as the basis for a decision to employ or reject the individual; or

3 The advances, requests, conduct, or visual display has the purpose or
effect of:

(A)  Substantially interfering with the individual's ability to display
qualificaticns for employment; or

(B)  Creating an intimidating, hostile, or offensive
environment in which the individual seeks employment;
and

(©) Unwelcome sexual advances, requests for sexual favors, and other verbal or
physical conduct or visual display of a sexual nature directed by an officer or
employee to an individual engaged in business with an employer when:

) Submission te the advances, requests, or conduct is a term or
condition of the individual's engagement in business with the
employer;

@) Submission to or rejection of the advances, requests, or conduct
is used as the basis for a decision on the individual's engagement
in business with the employer:; or

)] The advances, requests, conduct, or visual display has the purpose or
effect of: :
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Malewai'olu Senjor Residences
Development Agreement

(A)  Substantially interfesing with the individual’s engagement in
business with the employer; or
(8) Creating an intimidating, hostile, or offensive environment
in which the individual engages in business with the
employer.
(Added by Ord. 93-84)

Sec, 1-18.2 Other definitions.

For the purpose of this article:

“City officer in charge® means the city executive officer having the final authority to
enter into or renew a confract with an employer.

"Employee" means an individuat employed by an employer.

"Employer" means a sole proprietorship, partnership, profit or nonprofit
corporation, or any other private person employing at least onhe individual.

"Individual engaged in business with an employer" means an individual who:

(1) Is performing services as an independent contractor with an employer;

(2) Is seeking an independent contract with an employer;

3) Is seeking to sell or has sold products or services to an employer;

4 Is engaged or seeking to engage in a business activity jointly with an
employer;

{5 Is a customer or seeking to become a customer of an employer; or

(&) Is a client or seeking to become a client of an employer.

"Individual under consideration for employment with an employer® means an
individual who has applied for and is being considered for employment with an
employer. ‘

"Officer" means an individual serving as a director, officer, partner, or proprietor
of an employer. (Added by Ord. 93-84)

Sec. 1183 Applicability of article,
This article shall apply to the following employers having contracts with the city:
) An employer under contract to provide products or services to or on
behalf of the city;
{2) An employer with a contract to [ease real property from the city; and
(3) An employer with a contract to operate a
concession on city property.
(Added by Ord. 93-84)

Sec. 1-18.4 Sexual harassment policy required of employer.

(=) Each employer to which this article applies shall have and enforce a policy
prohibiting sexual harassment which sets forth the same or greater
protections than those contained in Article 17 which are correspondingly
applicable to the employer's business and including the following:

)] Prohibitions against an officer's or employee's sexual harassment of the
following:
(A) Another officer or employee of the employer:
(B)  Anindividual under consideration for employmen with the

employer; or

{C)  Anindividual doing business with the employer;

@ A provision prohibiting a management or supervisory officer or
employee from knowingly permitting 2 subordinate officer or
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employee to engage in the sexual harassment prohibited under
sutbdivision (1);
3 A prohibition against retaliation towards an officer, employee, or
Individual who has complained of sexual harassment, conducted
an investigation of a complaint, or acted as a witness during an
investigation of a complaint, _
(4)  Aprohibition against a malicious faise complaint of sexual harassment by
- an officer, employee, or individual;
5) Provisions allowing an officer, employee, or individual to make
a sexual harassment complaint to an appropriate
management, supervisory, or personnel officer or employee;
(6) Procedures for investigating a sexual harassment complaint in an
unbiased, fair, and discreet manner with appropriate safeguards
to maintain confidentiality and protection from embarrassment;
(7y A provision requiring the use of the "reasonable person of the same
gender standard," as described under Section 1-17.86, to
determine if sexual harassment has occurred;
(8) Disciplinary actions which may be imposed on an officer or employee
who comimitted a prohibited act; and
()] For an employer with at least five employees, a provision requiring the
annual viewing of a video on the sexual harassment policy by each
management or supervisory officer or employee.
{b) The policy required under this section shall be in effect for at least the duration of
the employer's contract with the city.
© The department of finance shall prepare a standard form of the policy required
under this section. The standard form shall set forth a policy containing
minimurn requirements which conform to this section.
(Added by Ord. 93-84)

Seg, 1-18.5 Pledge of compliance - Prohibition on contract without
pledge - Revocation, termination, or suspension of
contract for noncompliance with pledge.

(a) When entering into or renewing a contract with an employer, the city officer in

charge shall require the employer to pledge compliance with:

1) This article; and

(2 The sexual harassment policy set forth in the standard form prepared by

the department of finance.

A provision in the contract or renewal document shall express the pledge.
Approval of the contract or renewal document by the employer shall be deemed an
agreement with the pledge.

(b) A city officer in charge shall not enter into or renew a contract with an

employer unless the employer agrees to the pledge required by this section.

A city officer in charge may revoke, terminate, or suspend a contract with an
employer if finding that the employer is not in compliance with the pledge required by
this section.

(Added by Ord. 93-84)
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Sec. 1-18.6 Debarment for violatjon.
)] The director of finance may debar an employer who, contrary to a pledge
made pursuant te Section 1-18.5, has violated this article or the sexual
harasstment policy set forth in the standard form prepared by the department
of finance.
The director of finance shall have discretion in determining whether to debar an
employer for a violation. When making a debarment decision, the director of
finance shall consider the seriousness of the violation and any remedial
measures taken by or mitigating factors applicable to the employer.
(b) The debarment of an employer:
(N Shall extend to the employer’s divisions or other organizational elements;
and
2 May extend to a business affiliate of the employer if so ordered by the
director of finance. A "business affiliate of the employer" means a
business concern, arganization, or individual which, directly or
indirectly;
(A)  Has the power to control the employer;
{B) Is. subject to the control of the employer; or
{C) Is subject, along with the employer, to the control of a third party.
Any provision of this section applicable to a "debarred employer" also shall be
applicable to a division or cther organizational element of the debarred
employer and, if so ordered by the director of finance, a business affiliate of
the debarred employer.
(© The director of finance shall set the debarment period for a debarred
employer. The debarment period shall be commensurate with the
seriousness of the employer’s violation, but not more than three years.
(d) Unless the director of finance orders otherwise for a compelling reason, a
debarred employer shall not be eligible for the following during the
debarment period: '
M The award or renewal of a contract with the city; or
{2) A subcontract to another person's contract with the ¢ity.
{e) The director of finance shall establish procedures for making a decision on
the proposed debarment of an employer. The procedures shall include, but
not be limited to, the following:
M Notice to the employer proposed to be debarred; and
@ An opportunity for the employer to present arguments against debarment.
The director of finance also may establish rules or policies deemed necessary to
implement this section.
The procedures, rules, and policies shall be in conformance with HRS Section
103D-702 and any rules of the state procurement policy office.
(Added by Ord. 93-84)

Sec. 1-18.7 Rules.
The department of finance shall have the power to enact rules pursuant to
HRE Chapter 91 to carry out the purposes of this article. (Added by Ord. 93-84)

[*Editor's Note: Section 3 of Ord. 93-84 requires the department of finance to prepare
the standard form required under Sec. 1-17.4(c) by January 1, 1994, Section 3 of Ord,
93-84 also provides that Art. 18 shall apply to an employer entenng into or renewing a
contract with the city after December 31, 1993.]
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