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	CITY COUNCIL

CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII


	
	         No.   14-73                            

	RESOLUTION

	



PROPOSING AN AMENDMENT TO CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990 (THE LAND USE ORDINANCE), AS AMENDED, RELATING TO ENFORCEMENT.

WHEREAS, the Department of Planning and Permitting (DPP) is the agency charged with the administration and enforcement of Chapter 21, Revised Ordinances of Honolulu (1990), as amended (ROH), the Land Use Ordinance (LUO); and

WHEREAS, when there are violations of any provisions of the LUO, any rule adopted thereunder, or any permit issued pursuant thereto, the DPP usually takes action against the violator under ROH Section 21-2.150-2, the LUO's administrative enforcement provision, and the DPP's Rules Relating to Administration of Codes (the "DPP Rules"); and


WHEREAS, pursuant to the foregoing, the DPP Director first serves the violator with a Notice of Violation describing the nature of the violation and stating the time in which the violator must correct the violation; and

WHEREAS, if the violation is not corrected within the time prescribed in the Notice of Violation, the DPP Director issues a Notice of Order stating the violation, the civil fine assessed for the violation, the corrective action necessary, the date by which the corrective action must be completed, and the amount of the daily fine that will be assessed if the violation persists; and

WHEREAS, under the guidelines established by the DPP Rules, initial fines for LUO violations may range from $50 to $1,000 ($200 to $1,000 for violations of development standards), and daily fine amounts may range from $50 to $1,000; and

WHEREAS, the DPP Director has the authority to reduce the amount of the cumulative total of daily fines, and after corrective action has been taken, the violator often is allowed to settle the matter by payment of an amount substantially less than the total of the accrued fines; and


WHEREAS, the Council feels that the DPP's civil fines program has not been sufficiently effective to compel prompt correction of LUO violations and deter recurring violations, because initial fines are relatively low and violators know that they can eventually work out a compromise with the DPP; and

WHEREAS, the Council therefore desires to propose amendments to the enforcement provisions of the LUO to strengthen the DPP's ability to compel prompt corrective action by violators -- in particular those who commit wilful and/or recurring violations -- and deter recurring violations; and


WHEREAS, Section 6-1513 of the Revised Charter of the City and County of Honolulu 1973, as amended (RCH), provides that "[a]ny revision of or amendment to the zoning ordinances may be proposed by the council and shall be processed in the same manner as if proposed by the director [of planning and permitting]"; and


WHEREAS, ROH Chapter 2, Article 24, establishes procedures and deadlines for the processing of Council proposals to revise or amend the general plan, the development plans, the zoning ordinances, and the subdivision ordinance, and clarifies the responsibility of the Director of Planning and Permitting to assist the Council in adequately preparing its proposals for processing; now, therefore,


BE IT RESOLVED by the Council of the City and County of Honolulu that the Director of Planning and Permitting and the Planning Commission are directed, pursuant to Section 6-1513 of the Revised Charter of the City and County of Honolulu 1973, as amended, and ROH Chapter 2, Article 24, to process the proposed amendment to Chapter 21, ROH 1990 (the Land Use Ordinance), attached hereto as Exhibit "A," in the same manner as if the proposal had been proposed by the Director; and


BE IT FURTHER RESOLVED that the Director of Planning and Permitting is directed to inform the Council upon the transmittal of the Director's report and the proposed Land Use Ordinance amendment to the Planning Commission; and


BE IT FINALLY RESOLVED that, pursuant to ROH Chapter 2, Article 24, the Clerk will transmit copies of this Resolution and the Exhibit attached hereto to the Director of Planning and Permitting and the Planning Commission of the City and County of Honolulu, and will advise them in writing of the date by which the Director's report and accompanying proposed ordinance are required to be submitted to the Planning Commission.
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EXHIBIT A

RELATING TO THE ENFORCEMENT OF CHAPTER 21, REVISED ORDINANCES OF HONOLULU 1990 (THE LAND USE ORDINANCE), AS AMENDED.
BE IT ORDAINED by the People of the City and County of Honolulu:


SECTION 1.  Purpose.  The purpose of this ordinance is to amend the enforcement provisions of the Land Use Ordinance.


SECTION 2.  Section  21-2.150-2, Revised Ordinances of Honolulu 1990, as amended, is amended to read as follows:
"Sec. 21-2.150-2
Administrative enforcement.
In lieu of or in addition to enforcement pursuant to Section 21-2.150-1, if the director determines that any person is violating any provision of this chapter, any rule adopted thereunder, or any permit issued pursuant thereto, the director may have the person served, by mail or delivery, with a notice of violation and order pursuant to this section.
(a)
Contents of the Notice of Violation.  The notice shall include at least the following information:
(1)
Date of the notice;
(2)
The name and address of the person noticed;
(3)
The section number of the provision or rule, or the number of the permit which has been violated;
(4)
The nature of the violation; and
(5)
The location and time of the violation.
(b)
Contents of Order.
(1)
[The] Except as otherwise provided in this section, the order may require the person to do any or all of the following:
(A)
Cease and desist from the violation;
(B)
Correct the violation at the person's own expense before a date specified in the order;
(C)
Pay a civil fine not to exceed [$1,000.00] $5,000.00 in the manner, at the place and before the date specified in the order;
(D)
Pay a civil fine not to exceed [$1,000.00] $5,000.00 per day for each day in which the violation persists, in the manner and at the time and place specified in the order[.];
(E)
Restore the land affected by the violation to its original condition before a date specified in the order, which must be no later than ___ days after the order becomes final, and obtain a certification from the director that the restoration has been completed.
(2)
The order shall advise the person that the order shall become final 30 days after the date of its mailing or delivery.  The order shall also advise that the director's action may be appealed to the zoning board of appeals.
(c)
Wilful Violation.  If the director determines that a person has committed a wilful violation of any provision of this chapter, any rule adopted thereunder, or any permit issued pursuant thereto, the director shall issue an order pursuant to this section and the order shall, at a minimum, require the person to pay a civil fine of at least $1,000 per day for each day in which the violation persists.
(d)
Discretion of the Director.  In determining the amount of the initial and daily civil fines to impose, and whether the violation was wilful, the director shall consider any relevant mitigating and aggravating factors, including, but not limited to:

(1)
The effect, if any, of the violation;
(2)
The degree and extent of harm and risk to public health and safety caused by the violation;
(3)
The cost of rectifying the violation and any damage caused by the violation;

(4)
Whether the violator received economic benefit through noncompliance;

(5)
Whether the violator took reasonable measures to comply with this chapter;

(6)
Whether the violator acted in bad faith;

(7)
The role the violator played in creating the violation;

(8)
Whether the violator reported the violation;

(9)
The violator’s record of compliance or noncompliance with previous orders issued pursuant to this section.

(e)
Recurring Violations.
(1)
Persons who have previously committed a violation under this chapter, in a 12-month period, may be required to pay initial and daily civil fines under subsection (b) hereof in amounts up to two times the fine amounts previously imposed by the DPP Director for the immediately preceding violation.

(2)
The director shall seek enforcement pursuant to Section 21-2.150-1 against any person who has committed the same violation at the same location within a period of 12 months.
(f)
Effect of Order—Right to Appeal.  The provisions of the order issued by the director under this section shall become final 30 days after the date of the mailing or delivery of the order.  The person may appeal the order to the zoning board of appeals as provided in Section 6-1516 of the city charter.  However, an appeal to the zoning board of appeals shall not stay any provision of the order.
[(d)](g) Judicial Enforcement of Order.  The director may institute a civil action in any court of competent jurisdiction for the enforcement of any order issued pursuant to this section.  If a violator does not pay the civil fines assessed by the director within 30 days after they are due, the director shall request the Corporation Counsel to institute a civil action to recover the amount of the assessment.  Where the civil action has been instituted to enforce the civil fine imposed by said order, the director need only show that the notice of violation and order were served, that a civil fine was imposed, the amount of the civil fine imposed and that the fine imposed has not been paid.
(h)
Injunctive Relief.  The director may institute a civil action in any court of competent jurisdiction to enjoin any violation or threatened violation of this chapter.  The institution of an action for injunctive relief does not relieve any person from liability under the civil and criminal penalties for violations of this chapter."
SECTION 3.  Ordinance material to be repealed is bracketed.  New ordinance material is underscored.  When revising, compiling or printing this ordinance for inclusion in the Revised Ordinances of Honolulu, the revisor of ordinances need not include the brackets, the bracketed material, or the underscoring.


SECTION 4.  This ordinance takes effect upon its approval.
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APPROVED AS TO FORM AND LEGALITY:

Deputy Corporation Counsel

APPROVED this             day of                             , 20____.

KIRK CALDWELL, Mayor

City and County of Honolulu
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