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	CITY COUNCIL

CITY AND COUNTY OF HONOLULU

HONOLULU, HAWAII


	
	         No.   12-261, CD1                             

	RESOLUTION

	



RELATING TO THE HONOLULU HIGH-CAPACITY TRANSIT CORRIDOR PROJECT. 


WHEREAS, by enactment of Ordinance 07-01, the Council approved as the Locally Preferred Alternative ("LPA") for the Honolulu High-Capacity Transportation Corridor Project ("Project") a fixed guideway alternative connecting West Kapolei to the University of Hawaii at Manoa (the "Project"); and


WHEREAS, in Resolution 07-039, FD1(C), as amended by Resolution 08-261, the Council approved an initial Minimum Operable Segment ("MOS") for the Project between East Kapolei and Ala Moana Center, which the City Administration has reported can be constructed without the necessity of using City funds other than those derived through a surcharge on general excise and use taxes; and 


WHEREAS, the City will require federal funds to complete the Project, and the mechanism by which the federal government commits funds for new fixed guideway transit projects is known as a Full Funding Grant Agreement ("FFGA") and


WHEREAS, such agreements provide the following benefits to the City:


1.
They define the scope of the project;


2.
They establish a firm date for project completion;


3.
They provide a mechanism for designating federal funds for the project in future years;


4.
They lead to the development of accurate cost estimates; and


5.
They permit the use of local funding for project activities without jeopardizing the receipt of future federal funding for the project;

and


WHEREAS, with the approval of Resolution 09-252, CD1, by the voters at the 2010 general election, the City's functions relating to the construction and operation of the Project were transferred from the City's Department of Transportation Services ("DTS") to the Honolulu Authority for Rapid Transportation ("HART"); and


WHEREAS, on October 27, 2009, the Council adopted Resolution 09-306 authorizing the Director of Transportation Services to execute a "Programmatic Agreement" pursuant to Section 106 of the National Historic Preservation Act, prescribing the necessary steps for the City’s preservation of historic properties and artifacts, including Native Hawaiian bones (`iwi kupuna), and on January 18, 2012, the Council adopted Resolution 11-7, issuing a Special Management Area Use Permit ("SMP") for those elements of the Project within the Special Management Area ("SMA"); and


WHEREAS, notwithstanding the lack of an FFGA, the FTA has issued two Letters of No Prejudice ("LONP") for the MOS, under which limited construction was authorized to commence without jeopardizing the City’s eligibility for reimbursement for costs incurred or its eligibility for receipt of future federal grant funds for the MOS; and

WHEREAS, the first LONP, dated May 24, 2011, authorized utility relocation, archaeological surveys and other activities not included under federal pre-award authority provisions, and the second, dated February 6, 2012, authorized up to $184.7 million for: (1) Segment 1 construction-West Oahu/Farrington Highway; (2) Segment 2 construction-Kamehameha Highway Guideway; (3) work on the Maintenance and Storage Facility at Leeward Community College ("LCC"); and (4) design and construction of the Farrington Highway Stations Group (LCC, West Loch and Waipahu stations); and

WHEREAS, in light of a finding by City consultants that no historic properties would be affected by construction activities within the Honouli`uli District, the FTA, in a letter dated April 20, 2012, authorized HART to commence construction in that District; and

WHEREAS, in order to expedite the construction of the MOS, DTS and HART have awarded a number of consulting, planning, design and construction contracts, including various segment-specific contracts and some system-wide contracts, and some of these contracts have been subject to change orders that have increased the City’s costs; and 


WHEREAS, in Resolution 12-158, CD1, the Council: (1) requested HART to review its standard contract terms with an eye toward avoiding costly change orders, which could lead to Project cost overruns; (2) urged HART to provide to the Council and provide access to the public for relevant documents pertaining to procurements estimated to exceed $1,000,000; and (3) urged HART to defer execution of additional construction contracts or the issuance of additional Notices to Proceed ("NTP") on such contracts until an FFGA has been executed; and


WHEREAS, according to Departmental Communication D-70 (2012), a letter dated February 7, 2012, from HART to the Council, AECOM Technical Services, Inc. ("AECOM"), has been awarded a $38.8 million contract to design and prepare construction plans and specifications for the "Airport" segment of the MOS, between Aloha Stadium and the Middle Street Transit Center in Kalihi, and, in the HART staff’s report to its Board dated July, 2012 (p. 23), it appears that two NTPs have been issued under the contract, but it is unknown to the Council whether additional NTPs have been issued for completion of AECOM’s performance under the contract; and


WHEREAS, the Uniform Information Practices Act (Modified), Chapter 92F, Hawaii Revised Statutes ("UIPA"), as interpreted by the State Office of Information Practices in its Opinion Letters 92-17, 94-18, 98-2 and 03-16, requires government agencies to disclose the final terms of their contracts to the public, upon request, except those terms, the disclosure of which would unwarrantedly invade personal privacy or frustrate a legitimate governmental purpose, including terms that relate to the private contractors’ sensitive financial information or trade secrets; and


WHEREAS, in Departmental Communication D-649 (2012), Daniel Grabauskas, the Executive Director and Chief Operating Officer of HART, agreed to provide the Council with copies of procurement documents for solicitations expected to exceed $1,000,000, and informed the Council that information pertaining to all HART solicitations and related addenda are posted on the City’s Division of Purchasing website; and


WHEREAS, while the City's Department of Budget and Fiscal Services' Purchasing website provides information relating to the procurement of City construction and professional services contracts, neither that website nor the HART website includes the final terms of HART's construction or professional services contracts; and


WHEREAS, it should not be necessary for members of the Council and the public to have to make formal requests under the UIPA in order to determine the terms of the City’s contracts for professional services, particularly those directly relating to the largest single public works project the City has ever undertaken; and


WHEREAS, HART’s provision of access to the terms of the City’s professional service contracts to interested members of the Council and public provide an opportunity for the Council and the public to suggest refinements that may make the terms of future City professional services contracts more financially or otherwise advantageous to the City; and 

WHEREAS, some members of the public have become frustrated with and lost confidence in the integrity of the Project due to a lack of transparency by the City administration regarding the Project; and


WHEREAS, on August 24, 2012, the Hawaii Supreme Court issued its opinion in Kaleikini v. Yoshioka, 2012 WL 3644820, in which it determined that an Archaeological Inventory Survey ("AIS") will be required to be completed for the entire MOS alignment prior to the issuance of a Special Management Area Use Permit ("SMP") and prior to commencement of further Project construction; and 


WHEREAS, if the Hawaii Supreme Court does not reconsider and nullify its Kaleikini decision, the decision may significantly affect HART’s timeline for completion of the MOS; and


WHEREAS, in order to protect the taxpayers of the City and County of Honolulu from paying for potentially unnecessary work, the Council wishes, if possible, to halt AECOM’s further performance of design work on the MOS until the Archaeological Inventory Survey has been completed for the MOS, and, if necessary, a new SMP has been issued for the Project; now, therefore,


BE IT RESOLVED by the Council of the City and County of Honolulu that the Honolulu Authority for Rapid Transportation ("HART") is hereby requested to provide the Council with a copy of AECOM’s contract with the City for planning and design of the MOS’ Airport Segment and to work with the Department of Budget and Fiscal Services to ensure that, in addition to construction contracts, all HART professional services contracts currently in effect (whether executed prior to or after the adoption of this resolution), at least all of those in excess of $1,000,000, are accessible to the public and the Council via posting on the Internet, subject to such redaction as may be required to avoid unwarranted invasions of personal privacy or the frustration of a legitimate governmental purpose under the State Uniform Information Practices Act (Modified), Chapter 92F, Hawaii Revised Statutes; and


BE IT FURTHER RESOLVED that HART and the Department of Planning and Permitting are requested to work with the Department of Corporation Counsel in order to determine whether it will be necessary for HART to reapply for an SMP for the MOS in light of the Kaleikini decision; and

BE IT FURTHER RESOLVED that HART is urged to defer issuance of any further NTPs under the AECOM contract for planning and design of the Airport segment of the MOS and to defer entering into any new contracts for planning and design of the Middle Street to Ala Moana Center Segment of the Project until: (1) the AIS for the entire MOS alignment has been completed; and (2) if it is determined that a new SMP is necessary, such SMP has been issued for the Project; and 



BE IT FURTHER RESOLVED that HART is requested to provide the Council with a revised timeline for completion of the MOS in light of Kaleikini; and 

BE IT FINALLY RESOLVED that copies of this Resolution be transmitted to the Chairperson of the Board of Directors and the Executive Director and Chief Operating Officer of the Honolulu Authority for Rapid Transportation; to the Director of Budget and Fiscal Services; and to the Director of Planning and Permitting.
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