=% CITY COUNCIL

CITY AND COUNTY OF HONOLULU No 1 2"256
HONOLULU, HAWAII )

RESOLUTION

AUTHORIZING THE LEASE OF CITY PROPERTY TO CHILD AND FAMILY SERVICE
FOR SPECIAL NEEDS HOUSING UNDER SECTION 28-3.5, REVISED ORDINANCES
OF HONOLULU

WHEREAS, the City and County of Honolulu issued a request for proposals on
March 23 and 30, 2012, for the lease of four (4) City-owned properties to provide
housing or human services for persons with special needs; and

WHEREAS, one proposal was received for each of the properties by the
May 14, 2012 deadline; and

WHEREAS, an evaluation of the proposals was conducted by staff of the
Department of Community Services which made recommendations for selection; and

WHEREAS, in accordance with Section 28-3.5(d), ROH, a written report was
submitted to the City Clerk on June 1, 2012 identifying the proposals and selection of
the nonprofits for the public record; and

WHEREAS, in accordance with Section 28-3.5, ROH, a public hearing was held
on July 3, 2012, on the lease of the subject property for nominal rent; and

WHEREAS, the Department of Community Services has made the certification
as required by Section 28-3.5(g) to support a lease for nominal rent; and

WHEREAS, as a result of the request for proposals process, the City selected
Child and Family Service to be the Lessee of City property located at a confidential
location on Oahu, providing transitional housing for victims of domestic violence and
their children; and

WHEREAS, the City desires to lease the property to Child and Family Service in
accordance with Section 28-3.5, Revised Ordinances of Honolulu; and

WHEREAS, the City Council finds that it is in the public interest to lease the
property to Child and Family Service; now, therefore,

BE IT RESOLVED by the Council of the City and County of Honolulu that:
1) The Director of Budget and Fiscal Services is authorized to execute the
Lease, attached hereto as Attachment A, in substantially final form, with Child and

Family Service, for the property located at a confidential location on Oahu, for a rent of
$100 per month for a period of five (5) years;
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CITY COUNCIL

CITY AND COUNTY OF HONOLULU No. 1 2"'256

HONOLULU, HAWAII

RESOLUTION

2) The Lease, attached as Attachment A to this Resolution, is approved in
substantially final form, subject to any additions, deletions, or amendments to any terms
or conditions of the Lease by the City Council,

3) The Mayor, the Director of Budget and Fiscal Services, or the Director of
Community Services is hereby authorized to execute any incidental or related
documents to carry out the transactions described above, as long as they do not
increase either directly or indirectly the financial obligation of the City; and

BE IT FINALLY RESOLVED by the Council of the City and County of Honolulu
that the Clerk be, and is hereby directed to transmit copies of this Resolution to Michael
Hansen, Director of Budget and Fiscal Services and Samuel E. H. Moku, Director of .
Community Services. Copies of the Resolution and the applicable Lease shall also -~
be transmitted to Howard Garval, Chief Executive Officer, Child and Family Service, -
91-1841 Fort Weaver Road, Ewa Beach, Hawaii, 96706. :

| CED BY .
e {br)
DATE OF INTRODUCTION:
SEP 12 2012
Honolulu, Hawaii “Councilmembers
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ATTACHMENT A

LAND COURT SYSTEM ‘ REGULAR SYSTEM
Return by Mail ( ) Pickup ( ) To:

City and County of Honolulu
Department of Community Services
715 South King Street, Suite 311
Honolulu, Hawaii 96813

NO. OF PAGES:
PROPERTY DESCRIPTION:
Transitional Apartments DOCUMENT NO.
(Confidential Location) TRANSFER CERTIFICATE OF
TITLE NO:

Land Court ( ) Regular ( ) Double ( )

Tax Map Key No. (Confidential Location)
LEASE

THIS LEASE (“Lease”) is between the CITY AND COUNTY OF HONOLULU, a municipal corporation
of the State of Hawaii, the principal place of business and mailing address of which is Honolulu Hale, 530
South King Street, Honolulu, Hawaii 96813, ("City"), and CHILD AND FAMILY SERVICE,
a Hawaii nonprofit corporation, the principal place of business and mailing address of which is
91-1841 Fort Weaver Road, Ewa Beach, Hawaii 96706, ("Lessee").

In consideration of the respective rights and obligations stated below, the City and Lessee agree as
follows:

1. DEMISE AND DESCRIPTION OF PROPERTY. The City, in consideration of the rent to be
paid by Lessee and of the terms stated below to be performed by Lessee, leases to Lessee, and Lessee
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accepts, all of the real property and improvements “as is”, description of which is Exhibit A, which exhibit is
attached to this Lease and made a part of it ("Property"). Lessee has inspected the Property and finds the
Property in good condition and accepts the Property in its present condition.

2. TERMAND RENTAL. To have and to hold the Property together with the rights, easements,
tenements, privileges, and appurtenances, unto Lessee for the term of five (5) years commencing on the first
day of and expiring on the same date five (5) years from the
commencement date, unless terminated earlier as stated below ("Term"). Lessee will pay the City monthly
rent of for the Property to be paid on the first day of each month during the Term.

3. QUIET ENJOYMENT. Upon payment of the rent and upon performance of the terms of this

Lease by Lessee, Lessee shall peaceably hold and enjoy the Property for the Term without hindrance or
interruption by the City or any other person or persons lawfully claiming by, through, or under the City, except
as may be stated below.

4, AMENDMENTS TO FACILITATE FINANCING. This Lease and any other documents relating
to the Property may be amended to comply with reasonable changes requested by a permanent lender
financing the Property, if approved by the City, in advance. ltis expressly understood and agreed that the City
reserves the right to reject any request for an amendment of this Lease if the proposed amendment will
adversely affect the City's rights in the Property.

5. USE AND TRANSFER OF PROPERTY. The Property shall be used exclusively as a

("Project”) in accordance with the Request for Proposals dated
, the Management Agreement attached hereto as Exhibit B, and Lessee’s proposal dated
, all of which are incorporated herein by reference. Lessee covenants that except as stated
in this Agreement, it will not sell, assign, convey, sublease, mortgage, encumber, or transfer Lessee's interest
in this Lease, or relinquish possession of any portion of the Property, without the prior written consent of the
City.

In addition to the provision stated in section 33.F. below, if the prior approval of DCS is
required by provisions of this instrument, DCS will promptly review the request, will give Lessee specific
reasons why a request may be denied, and will work with Lessee to attempt to remedy the reasons for a
denial.

6. PAYMENT OF TAXES AND ASSESSMENTS. Lessee shall pay, before the same become
delinquent, all real property taxes and assessments for which the Property is liable during the Term, whether
payable by the City or Lessee. Taxes and assessments shall be prorated between the City and Lessee as of
the dates of commencement and expiration of the Term. If any assessment is made under any betterment or
improvement law which is payable in installments, Lessee shall pay only such installments, together with
interest, which are due and payable during the Term.

7. PAYMENT OF RATES AND OTHER CHARGES. During the Term, Lessee shall pay all
charges for electricity, gas, refuse collection, telephone, sewage disposal, water, and all other utilities or
services pertaining to the Property, before the charges are delinquent.

8. OBSERVANCE OF LAWS AND COVENANTS. Lessee shall at all times keep the Property in
a reasonably clean and sanitary condition, shall observe all laws, ordinances, rules and regulations now or
hereafter made by any governmental authority which are applicable to the Property and will observe all
covenants and restrictions affecting the Property.

Lessee shall comply with all City, State and Federal laws, rules, and regulations and any
amendments thereto, including without limitation, those promulgated by the U.S. Department of Housing and
Urban Development ("HUD”) regarding the Community Development Block Grant Program and in particular 24
Code of Federal Regulations, Part 8, relating to “Nondiscrimination Based on Handicap in Federal Assisted
Programs and Activities of the Department of Housing and Urban Development”.
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Additionally, the Lessee shall comply with the Management Agreement with the City, attached
hereto as Exhibit B, regarding the requirements of the federal CDBG Program.

9. REPAIR AND MAINTENANCE. Lessee shall at all times during the Term, at its own expense,
substantially repair, maintain, and keep the Property in good order and condition.

10. IMPROVEMENTS REQUIRED BY LAW. Subject to Section 11 below, Lessee shall build,
maintain, and repair, at its sole expense, all improvements which may be required by law in connection with its
use of the Property.

11. CONSTRUCTION OF IMPROVEMENTS. Lessee will not construct any structure or other
improvements on the Property with an aggregate value greater than $1,000, alter the Property, or place any
signs on the Property, without the prior written consent of the City.

12. WASTE AND UNLAWFUL USE. Lessee will not make or suffer any strip, waste, or unlawful,
improper, or offensive use of the Property.

13. INSPECTION. The City and its agents may enter and inspect the Property at all reasonable
times during the Term. Subject to the provisions of Sections 9 and 10 above, Lessee shall, at its own
expense, repair all defects in the Property within 30 days after the City gives written notice thereof to Lessee,
or shall, if any repair cannot reasonably be completed within 30 days, commence such repair within that time
period and act with diligence until the repair is completed. If Lessee shall fail to commence or complete the
repairs within the period provided above, the City may make such repairs. If the City makes such repairs,
Lessee shall pay to the City the cost thereof plus interest at the rate of twelve percent (12%) per annum on
demand. The City shall not be responsible to Lessee for any loss or damage that may be caused to the
Property or business of Lessee by reason thereof.

14, AUDITS. All of Lessee's records relating to the Property will be available for examination
during normal business hours by the City, HUD, and/or representatives of the Comptroller General of the
United States.

15. - NEITHER PARTY AGENT, JOINT VENTURER OR PARTNER OF THE OTHER. Neither
party hereto shall be construed to be an agent of, or a joint venturer or partner with, the other party.

16. BOND. Before the commencement of construction of any improvement on the Property
exceeding $5,000.00 in costs, Lessee will obtain and deposit with the City, a good and sufficient surety bond
naming the City as an additional obligee, in a penal sum of not less than 100% of the cost for all labor and
materials to be furnished and used for such construction, with a corporate surety authorized to do business in
Hawaii guaranteeing (1) the full and faithful performance and completion of the construction contract and (2)
completion of the construction free and clear of all mechanics' and materialmen's liens.

17. PROPERTY INSURANCE. During the Term, Lessee shall be responsible for any and all loss
or damage to Lessee’s personal property, including all goods, materials, supplies, tools, machinery,
equipment, furnishings, or other property, and at Lessee’s discretion, may insure such property. Lessee
waives any right of recovery against the City for any loss or damage to Lessee’s property.

During the Term, the City may, at its own expense and in its sole discretion, keep all buildings now or
hereafter erected on the Property, insured against loss or damage by fire with extended coverage. If there is
any casualty to the Property normally covered by such insurance, the City shall have the sole discretion to
determine whether to repair, rebuild, or replace the building. The City shall provide written notice to Lessee of
such election, at which time Lessee shall, after payment to the City of all accrued rent and unpaid taxes and all
other required payments, be relieved of any further obligation hereunder. The City waives any right of
recovery against Lessee for any casualty to the Property unless caused, in whole or in part, by the Lessee.
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Lessee shall report the occurrence of any loss or damage to the Property to the City as soon as
practicable within 48 hours after such occurrence.

18. LIABILITY INSURANCE. Lessee will procure and maintain at all times during the term of this
Lease any and all insurance required under any federal, state or local law, statute, ordinance, or rules and
regulations as may be applicable to Lessee's operations and activities hereunder, including but not limited to
workers compensation insurance. In addition, Lessee shall procure and maintain Commercial General
Liability (CGL) insurance covering the premises, covering against bodily injury and property damage, with
limits of not less than $1,000,000 per occurrence and general aggregate, with the following extensions: (1)
contractual liability to cover liability assumed under this Lease; (2) personal injury liability with the "employee"
and "contractual” exclusions deleted; and (3) products and completed operations coverage. This policy shall
name the City, its elected and appointed officials, employees and agents as additional insureds; provide that
this insurance is primary coverage with respect to all insureds; contain a severability of interest clause
providing that the insurance applies separately to each insured and that the policies cover claims or suits by
one insured against another; and provide that the policy will not be cancelled, or terminated without 60 days
prior written notice to the City.

Lessee will provide the City with current certificates of insurance for all policies and/or
coverages required herein. The City reserves the right to review these requirements from time to time and
require additional amounts or types of insurance.

19. CITY'S COSTS AND EXPENSES. Lessee shall pay to the City on demand all costs,
including reasonable attorneys’ fees, incurred by the City in enforcing any of the terms of this Lease, in
remedying any breach of the terms of this Lease by Lessee, in recovering possession of the Property, in
collecting any delinquent rent, taxes or other charges hereunder payable by Lessee, or in connection with any
litigation commenced by or against Lessee to which the City shall be made a party without any fault on its part.

20. INDEMNITY. Lessee will indemnify and defend the City, and hold the City harmless against
all claims whatsoever for: (a) failure of Lessee or its agents and employees to make any required disclosures
in connection with the Property to users or any other person as required by law; (b) any misrepresentations
made by Lessee or its agents and employees in connection with the Property to any person; (c) the failure of
Lessee or its occupants, its clients, agents, employees, tenants, contractors, or subcontractors to observe all
applicable laws and covenants as stated in Section 8., above, (d) the failure of Lessee to observe and perform
its obligations stated in this Lease; and (e) loss or damage, including property damage, bodily injury, and
wrongful death, arising out of or in connection with the use or occupancy of the Property by Lessee or any
client, tenant, occupant, or other person claiming by, through or under Lessee, or any accident or fire on the
Property, or any nuisance made or suffered thereon, or any failure by Lessee to keep the Property in a safe
condition, or any other liability whatsoever on account of the Property, or on account of the acts or omissions
of Lessee, its employees, agents, contractors, subcontractors, tenants, occupants, clients, or any other
persons present upon the Property in connection with Lessee’s use or occupancy thereof. In connection with
the foregoing, the Lessee will reimburse the City for all its costs and expenses including but not limited to
reasonable attorneys' fees incurred in connection with the defense of any such claims, and will hold all goods,
materials, furniture, fixtures, equipment, machinery and other property whatsoever within the Property at the
sole risk of Lessee and hold the City harmless for any loss or damage thereto by any cause whatsoever.

21. LIENS. Lessee will keep the Property free of all liens and encumbrances arising out of its
activities. Should any such lien or encumbrance attach to the Property then: (a) Lessee shall immediately
notify the City of such attachment, and (b) Lessee shall pay the claim and cause the same to be satisfied and
discharged of record, and if Lessee shall not pay the same and cause it to be satisfied and discharged of
record promptly, City may, at its option, pay the same and any amount paid by the City shall become
immediately due and payable by Lessee to City as additional rent. Lessee will indemnify and hold the City
harmless against such lien or encumbrance and all expenses incurred by the City including but not limited to
reasonable attorneys' fees.

22. SURRENDER. At the end of the Term, Lessee will peaceably deliver up to the City
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possession of the Property and all improvements in good condition except for reasonable wear and tear, free
and clear of encumbrances which shall include, without being limited to, all claims, liens, charges or liabilities.

23. CONDEMNATION. In case at any time or times during the Term, the Property or any part
thereof shall be required, taken, or condemned by any authority having the power of eminent domain, then and
in every such case the estate and interest of Lessee in the Property so required, taken or condemned shall at
once cease and terminate, and Lessee shall not by reason thereof be entitled to any claim against the City or
others for compensation or indemnity for the leasehold interest, and all compensation and damages payable
for or on account of the Property or portion thereof shall be payable to and be the sole property of the City.

24, TRANSFER BY CITY. City may transfer, assign, or sell this Lease, or any interest in this
Lease or the Property, at any time, with prior notice to Lessee, upon which transfer, assignment or sale, City
shall be released of all liability hereunder. Lessee shall attorn to the transferee, assignee, or purchaser, and
shall perform all obligations required to be performed by Lessee under this Lease after the date Lessee is
notified of the transfer, assignment, or sale, as though the transferee, assignee or purchaser was the original
Lessor named in this L.ease.

25. PROTECTION OF MORTGAGEE. During the existence of any mortgage of this Lease, to
which the City has consented in writing, the City will not terminate this Lease because of any default by Lessee
if, within a period of 30 days after the City has mailed written notice to the mortgagee of intention to terminate
this Lease at the last known address thereof, such mortgagee shall either cure such default or, if the same
cannot be cured by the payment of money, shall undertake in writing to perform all the terms of this Lease until
this Lease is sold upon foreclosure. Upon such undertaking, the City will not terminate this Lease within such
further time as may be required by the mortgagee to complete the foreclosure process provided that such
process is pursued and completed diligently. Ownership by the same person of both the fee and leasehold
estates in the Property shall not effect the merger thereof without the prior written consent of any mortgagee to
such merger.

26. DEFAULT. Lessee shall be in default of its obligations under this Lease upon occurrence of
any of the following events (hereinafter called “events of default”):

1. Failure to Pay Rent. Lessee’s failure to pay rent or other charges required to be paid
by Lessee under this Lease within ten days of its due date; or

2. Failure to Comply. Lessee’s failure to comply with any other provision of this Lease
which Lessee is obligated to comply with within thirty days of written notice from City to Lessee of such non-
compliance, provided that if the cure cannot be completed within thirty days, then so long as Lessee has
commenced the action to comply and diligently prosecutes the same, Lessee shall not be in default; or

3. Abandonment. Lessee’s abandonment of the Property, for a period of 30
consecutive days or more; or

4, Assignment to Creditors. Lessee’s assignment of this Lease for the benefit of

creditors; or

5. Writ of Execution. Lessee’s interest in this Lease, or any interest in it, being taken
under a writ of execution; or

6. Bankruptcy. Lessee’s seeking voluntarily or the filing of an involuntary bankruptcy
against Lessee, seeking the protection of the bankruptcy laws of the United States or any similar law for the
relief of debtors; or

7. Breach of Covenant. Lessee’s breach of any covenant, warranty, promise or
representation herein contained and the continuance of such breach for a period of thirty days after written
notice to Lessee; or
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8. Misrepresentation. Any material representation or warranty of Lessee contained
herein or any material representation to City concerning the financial condition or credit standing of either
Lessee or any party (“Guarantor”) obligated to City under any agreement guaranteeing performance of any of
the obligations of Lessee referred to herein proves to be false or misleading, or City reasonably determines
that its position as City is threatened by reason of a material adverse change in the financial condition or credit
standing of either Lessee or of any Guarantor.

27. REMEDIES.

1. Interest and Late Payment Charge. If Lessee shall be delinquent in payment of the
rent or the payment of any other charge required to be paid by Lessee under this Lease, Lessee shall pay,
with each overdue payment, interest on the overdue payment at the rate of twelve percent (12%) per year. In
addition to interest, Lessee shall also pay to City a late fee equal to five percent (5%) of the overdue payment
to cover City’s administration costs of processing such overdue payment.

2. Remedies Upon Default. Upon occurrence of any event of default, City may exercise
any of the following remedies:

a. Re-entry: Termination. City may elect to terminate this Lease, but only by
specific written notice of its election to Lessee, and may terminate the rights of Lessee to this Lease and the
Property, and may reenter the Property to take possession of it;

b. Re-entry: No Termination. Without terminating this Lease, City may reenter
the Property and occupy it and may, but is not obligated to, relet any portion or all of the Property for the
account of Lessee; provided that City may terminate this Lease at any time after Lessee’s default, even if City
has relet any portion of the Property for the account of Lessee.

c. Cure. City may but shall not be obligated to cure any event of default and to
charge Lessee for the cost of effecting such cure.

3. Exercising City’s Remedies. Upon City exercising any of its above-listed remedies,
Lessee agrees to the following:

a. Removal of Persons and Property. If City reenters the Property, it may
remove all persons from the Property by any lawful means available. City may also remove all property of
Lessee from the Property, and may enforce its right against that property, or may store the property at the
expense of Lessee, or may dispose of the property if Lessee does not reclaim the property within 30 days after
City has re-entered the Property.

b. No Termination. City’s re-entry into the Property or its action to obtain
possession of the Property shall not be deemed to constitute a termination of this Lease Agreement, or a
termination of Lessee’s obligation to pay rent or any other charge required to be paid by Lessee under this
Lease Agreement, or a termination of any other liability of Lessee under this Lease Agreement including but
not limited to Lessee’s liability for damages.

C. Reletting. [f City elects to relet the Property to a replacement Lessee, with or
without terminating this Lease Agreement, City may enter into an agreement with the replacement Lessee for
such rent and on such terms as City in its sole discretion deems appropriate. City may repair or alter the
Property to suit the purposes of the replacement Lessee or to enable City to relet the Property or any portion of
the Property.

d. Application of Rent. City shall apply the rent and other payments received
from the replacement Lessee, in the following order and priority: (1) to the costs incurred by City to recover
possession of the Property, including but not limited to reasonable attorney’s fees and costs; (2) to the costs
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incurred by City to relet the Property, including but not limited to the costs of repairs and alterations, and
broker’s commissions; (3) to the unpaid rent and other payments required to be paid by Lessee under this
Lease Agreement. If there shall be a surplus, City may retain such surplus to pay subsequent amounts which
become due and payable by Lessee under this Lease Agreement, and if there shall be any surplus at the
expiration of this Lease Agreement, City shall pay such surplus to Lessee at the expiration of this Lease
Agreement. If there shall be any deficiency between the rent and payments received from the replacement
Lessee and the amount required to pay the items described in subparagraphs (1), (2), and (3) of this
paragraph, Lessee shall be liable to City for such deficiency.

e. Legal Action. City may initiate legal action against Lessee at any time to
recover amounts owed to City under this Lease Agreement, even though such action is initiated prior to
termination of this Lease Agreement or prior to a final determination of amounts owed to City by Lessee.
Initiating an action pursuant to this provision shall not be deemed a termination of this Lease Agreement and
shall not preclude City from initiating subsequent actions against Lessee to recover any amounts due from
Lessee.

f. Additional Remedies. If City terminates this Lease Agreement, then in
addition to any other remedy available to City, City may recover from Lessee either (1) all damage sustained
by City as a result of Lessee’s default, and (2) the amount by which the total rent and other amounts payable
for the remainder of the term of this Lease Agreement exceed the rent that City can be expected to receive
for the Property for such period, together with the costs of recovering possession of the Property, the
anticipated costs of reletting the Property, and reasonable attorney’s fees and costs incurred by City.

g. Remedies Cumulative. The remedies available to the City are cumulative
and not exclusive, and the exercise of any remedy by City shall not preclude its exercise of any other available
remedies.

h. Costs and Attorney’s Fees. City shall be entitled to recover from Lessee all
costs incurred by City in enforcing any provision of this Lease which Lessee is required to comply with,
including but not limited to reasonable attorney’s fees and costs.

28. SURRENDER: HOLDING OVER.

1. Surrender. Upon expiration or earlier termination of this Lease Agreement,
Lessee shall immediately vacate and surrender the Property to City, together with all improvements, additions
and fixtures then on the Property, whether installed by City or by Lessee, including any air conditioning units or
systems, all in good condition, ordinary wear and tear excepted; provided that City, at its option, may require
Lessee to remove any or all improvements, additions and fixtures installed by Lessee in the Property, in which
event Lessee shall do so and shall restore the Property to its original condition at the commencement of this
Lease Agreement within seven days following the expiration or earlier termination of this Lease Agreement.
Lessee shall remove all of its personal property before surrendering the Property and shall repair any damage
to the Property caused thereby. Lessee’s obligation to observe or perform this covenant shall survive the
expiration or other termination of the term of this Lease Agreement. Personal property is defined as inventory,
operating equipment or other property not affixed to the Property.

2. Failure to Restore. If Lessee fails to complete the removal and the
restoration in the manner and within the time specified, City may complete such removal and restoration in
which event Lessee shall be liable to City for all costs incurred by City which amount shall be immediately due
and payable after notice to Lessee by City of the amount due.

3. Holding Over. If Lessee remains in possession of the Property after the
expiration or earlier termination of this Lease Agreement without the consent of City, Lessee shall be liable (1)
for two times the fair market rent for the premises, determined as of the expiration or earlier termination of this
Lease Agreement, (2) for all other charges payable by Lessee pursuant to other provisions of this Lease
Agreement, and (3) for all other damages City may sustain as a result of such wrongful holdover. Acceptance
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of rent or other payments by City from Lessee during any holdover period shall not be deemed to create a new
tenancy in favor of Lessee, but to the contrary, City may initiate action against Lessee at any time to recover
possession of the Property, and to recover all damages sustained by City as a result of Lessee’s wrongful
holdover.

29. DISSOLUTION OF LESSEE. In the event of the corporate dissolution of Lessee, the City
may terminate this Lease.

30. HAZARDQUS SUBSTANCES. Lessee shall not cause, permit, or allow the storage, use,
escape, disposal or release of any hazardous substances or materials in or about the Property by Lessee,
Lessee’s agents, employees, contractors, invitees or licensees, except in full compliance with all hazardous
materials laws. Hazardous substances and materials shall include those described in the Hazardous
Materials Laws. “Hazardous Materials Laws” shall include, but not be limited to, the Comprehensive
Environmental Response Compensation and Liability Act of 1980, as amended, 42 U.S.C. Section 9601 et
seq., the Resource Conservation and Recovery Act, as amended, 42 USC Section 6901 et seq., the
Hazardous Materials Transportation Act, the Clean Water Act, the Clean Air Act, the Toxic Substances Control
Act and the Safe Drinking Water Act, the Hawaii Environmental Response Law, Hawaii Revised Statutes
Chapter 128D, as well as any similar state and local laws and ordinances and regulations now or hereafter
adopted, published and/or promulgated pursuant thereto as the same may be amended from time to time. If
any lender or governmental agency shall ever require testing to ascertain whether or not there has been any
storage, presence or release of hazardous substances or materials, then the reasonable costs thereof shall be
reimbursed by Lessee to the City upon demand as additional charges if such requirement applies to the
Property. In addition, Lessee shall execute affidavits, representations and the like from time to time at the
City's request concerning Lessee's best knowledge and belief regarding the presence of hazardous
substances or materials on the Property. In all events, Lessee shall defend, indemnify and hold harmless the
City, its employees, agents, successors and assigns from and against any claims, demands, actions, lawsuits,
proceedings, losses, damages, liabilities, fines, penalties, judgments, awards, costs and expenses directly or
indirectly arising out of or attributable to the use, generation, manufacture, treatment, handling, refining,
production, processing, storage, release, threatened release, discharge, disposal, removal or presence of
hazardous substances or materials on or under or about the Property by Lessee or attributable to Lessee
including, but not limited to any damages, the cost of clean up or detoxification of the Property and the
preparation and implementation of any closure or remedial or other required plans and all reasonable costs
and expenses incurred by the City in connection with such items including, but not limited to, attorneys’ fees
and costs. The foregoing covenants shall survive the expiration or earlier termination of this Lease.

31. ADA COMPLIANCE. As between the City and Lessee, Lessee shall be responsible for
ensuring that the Property, all alterations and improvements in the Property, and Lessee’s use and occupancy
of the Property complies with the requirements of the Americans with Disabilities Act of 1990 (42 U.S.C.
12181, et seq.), and all regulations promulgated thereunder, and all amendments, revisions or modifications
thereto now or hereafter adopted or in effect therewith (the "ADA"). However, Lessee shall not make any such
alterations or improvements except in accordance with the provisions of Sections 11 and 16.

32. SEXUAL HARASSMENT POLICY FOR EMPLOYER HAVING A CONTRACT WITH THE
CITY. All entities having a contract with the City (referred to in this Section as a “Contractor”) must comply
with the Revised Ordinances of Honolulu, 1990, Chapter 1, Article 18 (“Article 18”) on sexual harassment. All
Contractors shall have and enforce a policy prohibiting sexual harassment. The Contractor’s sexual
harassment policy must set forth the same or greater protection than those contained or required by the
ordinance. The ordinance is applicable to the Contractor’s business and includes the following:

a. Prohibitions against an officer’s or employee’s sexual harassment of the following:

(1) Another officer or employee of the employer;
(2) An individual under consideration for employment with the employer; or
(3) An individual doing business with the employer;



b.  Aprovision prohibiting a management or supervisory officer or employee from knowingly
permitting a subordinate officer or employee to engage in the sexual harassment prohibited under Subdivision
a of the ordinance;

c. A prohibition against retaliation towards an officer, employee, or individual who has
complained of sexual harassment, conducted an investigation of a complaint, or acted as a witness during an
investigation of a complaint;

d. A prohibition against a malicious false complaint of sexual harassment by an officer,
employee, or individual,

e. Provisions allowing an officer, employee, or individual to make a sexual harassment
complaint to an appropriate management, supervisory, or personnel officer or employee;

f.  Procedures for investigating a sexual harassment complaint in an unbiased, fair, and
discreet manner with appropriate safeguards to maintain confidentiality and protection from embarrassment;

g. Aprovision requiring the use of the "reasonable person of the same gender standard," to
determine if sexual harassment has occurred. Under the standard, sexual harassment shall be deemed to
have occurred if the alleged offender’s conduct would be considered sexual harassment from the perspective
of a reasonable person of the same gender as the alleged victim. If the alleged victim is a woman, the
"reasonable person of the same gender standard” shall be equivalent to and may be called the "reasonable
woman standard;”

h.  Disciplinary action which may be imposed on an officer or employee who committed a
prohibited act; and

i For a Contractor with at least five (5) employees, a provision requiring the annual viewing
of a video on the sexual harassment policy by each management or supervisory officer or employee.

The policy required under this section shall be in effect for at least the duration of the Contractor’s contract
with the City. The action of the bidder or proposer in submitting its bid, proposal or signing of the contract
shall constitute its pledge and acceptance of the provisions for the sexual harassment policy as required by
Article 18. Article 18 is on file and available for viewing in the Purchasing Division. Contractors needing a
copy must pick up the copy from the Office of the City Clerk, Room 203, City Hall, 530 South King Street,
Honolulu, Hawaii, 96813.

33. MISCELLANEOUS PROVISIONS

A. Amendment. The provisions of this Agreement may be amended only by each party
executing a subsequent written Agreement which states each amended provision.

B. Applicable Law. The provisions of this Agreement shall be interpreted in accordance
with the law of the State of Hawaii as that law is construed and amended from time to time.

C. Authorization. Each party warrants to each other party that the individuals executing
this Agreement are authorized to do so. Lessee further represents and warrants that there are no restrictions,
agreements, or limitations on its right or ability to enter into and perform the terms of this Agreement.

D. Binding Effect. Upon its execution by each party, this Agreement shall become
binding and enforceable according to its provisions. If more than one party is obligated to perform an act by
any provisions stated in this Agreement, those parties shall be jointly and severally liable and obligated for the
performance of those acts. The rights and obligations of each party named in this Agreement shall bind and
inure to the benefit of each party, respectively, and the respective heirs, personal representatives, successors,
and assigns of each party.



E. City’s Right to Amend. Any provision herein to the contrary notwithstanding, during
the term of this Agreement, the City reserves the right, at any time, to amend this Agreement in order to
assure compliance with all HUD, City and County of Honolulu, State of Hawaii and other federal statutes, laws
and regulations. All such amendments shall be within the general scope of this Agreement. The City shall
provide all such amendments in writing to the Lessee. The Lessee agrees that it shall immediately take any
and all reasonable steps to comply with such amendments.

F. Consent: Subsequent Agreement. If a subsequent consent required of any party by
the provisions of this Agreement is requested by a party, it shall not be unreasonably withheld by the party to
whom the request is made.

G. Construction. Each party named in this Agreement acknowledges and agrees that (i)
each party is of equal bargaining strength; (ii) each party has actively participated in the negotiation and
preparation of this Agreement; (iii) each party has consulted with their respective legal counsel and other
professional advisors as each party has deemed appropriate; (iv) each party and the party’s legal counsel and
advisors have reviewed this Agreement; and (v) each party has agreed to be bound by the terms stated in this
Agreement following its review and obtaining advice.

H. Counterparts. This Agreement may be executed by the parties in counterparts. The
counterparts executed by the parties named in this Agreement and properly acknowledged, if necessary,
taken together, shall constitute a single Agreement.

. Dates. If any dates stated in this Agreement fall on a Saturday, Sunday, or legal
holiday, such date shall be the next following business day.

J. Defined Terms. Certain terms where they initially are used in this Agreement are set
off by quotation marks enclosed in parentheses and are subsequently capitalized. Those designated terms
shall have the same meaning throughout this Agreement, unless otherwise specifically stated or clearly
inappropriate in the context.

K. Force Majeure. If any party is prevented from performing its obligations stated in
this Agreement by any event not within the reasonable control of that party, including, but not limited to an act
of God, public enemy, or war, fire, an act or failure to act of a government entity (except on the part of the
City), unavailability of materials, or actions by or against labor unions, it shall not be in default in the
performance of its obligations stated in this Agreement. PROVIDED, HOWEVER, any party delayed by such
an event shall request an extension of time to perform its obligations stated in this Agreement by notifying the
party to which it is obligated within ten days following the event. If the notified party agrees that the event was
the cause of the delay, the time to perform the obligations stated in this Agreement shall be extended by the
number of days of delay caused by the event. If the required notice is not given by the delayed party, no time
extension shall be granted.

L. Gender: Number. In this Agreement, the use of any gender shall include all genders
and the use of any number in reference to nouns and pronouns shall include the singular or plural, as the
context dictates.

M. Independent Coniractor/Non-Agency. The parties acknowledge that Lessee is an
independent contractor, and neither party hereto is a partner, agent and/or employee of the other.

N. Integration. This Agreement contains all of the provisions of the agreement between
the parties pertaining to the subject matter stated in this Agreement. Each party acknowledges that no person
or entity made any oral or written representations on which a party has relied as a basis to enter into the
agreement stated in this Agreement which is not included as a provision in it.

0. Legal Action and Fees. In the event of any controversy, claim or dispute between
10




the parties hereto arising out of or relating to this Agreement, the prevailing party shall be entitled to recover
from the non-prevailing party its reasonable expenses, including attorneys’ fees and costs.

P. No Drafter. No party shall be deemed to have drafted this Agreement. No provision
stated in this Agreement shall be construed against any party as its drafter.

Q. No Offer. The provisions stated in this Agreement shall not bind any party until each
party has executed it. The mere delivery of this Agreement is not an offer.

R. No Obligations to Third Parties. Unless there is a provision stated in this Agreement
to the contrary, the execution and delivery of this Agreement shall not confer rights on any person or entity
except the parties or obligate the party to any person or entity except another party.

S. No Waiver. No consent or waiver, expressed or implied, by either party to or of any
breach or default by the other party in the performance of its obligations hereunder, shall be valid unless in
writing. No such consent or waiver shall be deemed or construed to be a consent or waiver to or of any other
breach or default in the performance by such other party of any other obligations of such party hereunder. The
failure of any party to declare the other party in default shall not constitute a waiver by such party of its rights
hereunder, irrespective of how long such failure continues.

T. Notice. Any notice required or permitted by the provisions of this Agreement to be
given by a party to any other party, shall be written and either shall be delivered personaily or mailed postage
prepaid by certified mail, return receipt requested, to each other party at the address and to the person
designated below. No other method of notice shall be effective.

U. Use of Public Buildings by Blind or Visually Handicapped Persons. Lessee shall
ensure that any vending facilities on the Property, including but not limited to vending machines, shall be
placed in compliance with Hawaii Revised Statutes Section 102-14 and the rules adopted by the State of
Hawaii Department of Human Services to implement such statute.

1) CITY AND COUNTY OF HONOLULU:
Department of Community Services
Community-Based Development Division
715 South King Street, Suite 311
Honolulu, Hawaii 96813
Attention: Administrator

(2) CHILD AND FAMILY SERVICE
91-1841 Fort Weaver Road
Ewa Beach, Hawaii 96706
Attention: Mr. Howard Garval, Chief Executive Officer

V. Paragraph Titles. The titles of provisions stated in this Agreement are included only
for the convenience of the parties. They shall not be considered in the construction of the provisions stated in
this Agreement.

W. Required Actions by the Parties. Each party named in this Agreement agrees to
execute the Agreements and to diligently undertake the acts necessary to consummate the transaction
contemplated by this Agreement. Each party shall use its best efforts to consummate the transaction
contemplated by this Agreement.

X. Severability. If any provision stated in this Agreement subsequently is determined to
be invalid, illegal, or unenforceable, that determination shall not affect the validity, legality, or enforceability
of the remaining provisions stated in this Agreement unless that effect is made impossible by the absence
of the omitted provision.
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Y. Successors and Assigns. This Agreement shall be binding upon and shall inure to
the benefit of the respective successors and assigns of the parties hereto (as permitted pursuant to the
provisions of this Agreement).

Z Survival. Anyrepresentation and warranty stated in this Agreement made by a party
shall survive the termination of the agreement stated in this Agreement, unless otherwise specifically stated.

AA, Time is of the Essence. Time is of the essence with respect to Lessee’s obligations
under this Agreement.

THE PARTIES have executed this Agreement on , 20
APPROVED AS TO FORM AND LEGALITY: CITY AND COUNTY OF HONOLULU
By By
Deputy Corporation Counsel Director of Budget and Fiscal Services

City and County of Honolulu

APPROVAL RECOMMENDED: (LESSEE)

By
Director of Community Services Its

12



ACKNOWLEDGMENT

STATE OF HAWAII )
) SS.
CITY AND COUNTY OF HONOLULU )

On this day of , 20, before me appeared

to me personally known, who, being by me duly

sworn, did say that is the of the Department of
Budget and Fiscal Services of the CITY AND COUNTY OF HONOLULU, a municipal

corporation of the State of Hawaii, and that the seal affixed to the foregoing instrument

is the corporate seal of said municipal corporation, and that said instrument was signed
and sealed on behalf of said corporation by authority of its City Council, and said

acknowledged the instrument to be the free act

and deed of said municipal corporation.

Notary Public, State of Hawaii
Printed Name

My commission expires:

i3



STATE OF HAWAII )
) SS.
CITY AND COUNTY OF HONOLULU )

On this day of , 20, before me
appeared to me personally
known, who, being by me duly sworn, did say that is the

of and that

the seal affixed to said instrument is the corporate seal of said corporation, and that the
instrument was signed and sealed in behalf of said corporation by authority of its Board of

Directors, and the said acknowledged said instrument to be

the free act and deed of said corporation.

Notary Public, State of Hawaii
Printed name

My commission expires:
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EXHIBIT A

Exhibit A is a description and location of the property. This is at a confidential location
and is not shown here in order to protect the lives of the women and children who reside
at this shelter.



Exhibit B

CDBG Management Agreement
Management and Monitoring Requirements
CDBG-Assisted Rental Housing

Lessee Name:

Property Name: _ Transitional Apartments

A. Project-Specific Requirements:

1.

CDBG National Objective

The entire Property shall be used exclusively as transitional housing for abused
spouses and children. No dwelling units shall be used for or be converted to

non-housing uses.
National Objective Period/Period of Affordability

The Owner shall manage the Property in compliance with the CDBG regulations,
any CDBG agreements with the City, and these Guidelines for
years.

Target Group

One-hundred percent (specify the percentage) of the households must be low-
and moderate-income households at the time of first occupancy of a rental unit.
A low- and moderate-income household is defined as a household, the income of
which does not exceed 80% of the median income for Honolulu, adjusted for
household size and periodically revised and published by the U. S. Department
of Housing and Urban Development (HUD).

Definition of Income.
The Owner hereby elects to use the following definition of income (check one)
when determining, certifying, and recertifying the household incomes of the
tenants on the Property:

___ Section 8

____IRS Form 1040

___U.S. Census long form



B. Property Standards.

1.

The Owner shall maintain the Property in accordance with the City’s housing and
building codes.

2, The Owner shall inspect dwelling units annually for compliance with the codes.
3. The Owner shall file the inspection reports, signed by tenants and inspector, as
evidence that the unit meets the codes.
C. Tenant Selection Procedures
1. The Owner shall comply with Federal regulations pertaining to affirmative

marketing, fair housing, and equal opportunity (24 CFR 1.4; 24 CFR 570.506(g);

24 CFR 570.602; and 24 CFR 92.351).

a. In general, the Property must serve all persons without regards to race,
color, national origin, religion, sex, handicap, or familial status.

b. No person shall be denied the benefits of the Property because of
familial status, age, or disability.

c. The HUD Fair Housing logo shall be placed on the Property’s housing
application forms, brochures, advertisements, and rental agreements.
The HUD Fair Housing Poster shall be displayed in the Project’s
administrative office.

d. The Owner shall provide the City with a completed and updated HUD
Form 935.2A Affirmative Fair Housing Marketing Plan. The Owner must
actively market and reach out to all persons, especially those persons
that, for various reasons, are least likely to apply. Special needs housing
(e.g., transitional housing for the homeless or disabled) is not exempt
from these regulations.

e. The Owner shall annually complete and provide to the City HUD Form
27061 Race and Ethnic Data Reporting Form.

f. The Owner shall maintain and provide to the City records of the number
of female single heads of households and the number of male single
heads of households that the Project served over its program year.

2. The Owner shall notify prospective clients in writing that the Property is subject to

CDBG regulations.

3. The Owner must adopt written tenant selection policies and criteria that:

a. Are consistent with the purpose of providing housing for low- and
moderate-income households.

b. Provide for the selection of applicants from a written waiting list in the
chronological order of their application, insofar as is practicable.

C. Provide for applications to be date- and time-stamped.



d. Give prompt written notification to any rejected applicant of the grounds
for any rejection.

Household Income

1.

Definition. The Owner shall comply with the regulation stated at 24 CFR 570.3,
Definition of “income,” which says:

Income. For the purpose of determining whether a family or household is low-
and moderate-income under subpart C of this part, [Owner] may select any of the
three definitions listed below for each activity, except that integrally related
activities of the same type and qualifying under the same paragraph of Sec.
570.208(a) shall use the same definition of income. The option to choose a
definition does not apply to activities that qualify under Sec. 570.208(a)(1) (Area
benefit activities), except when the recipient carries out a survey under Sec.
570.208(a)(1){vi). Activities qualifying under Sec. 570.208(a)(1) generally must
use the area income data supplied to recipients by HUD.

a. The three definitions are as follows:

(1) Section 8. “Annual income" as defined under the Section 8
Housing Assistance Payments program at 24 CFR 813.106
(except that if the CDBG assistance being provided is
homeowner rehabilitation under Sec. 570.202, the value of the
homeowner's primary residence may be excluded from any
calculation of Net Family Assets); or

(2) Census. Annual income as reported under the Census long-
form for the most recent available decennial Census. This
definition includes:

(A) Wages, salaries, tips, commissions, etc.;

(B) Self-employment income from own nonfarm business,
including proprietorships and partnerships;

) Farm self-employment income;

(D) Interest, dividends, net rental income, or income from
estates or trusts;

(E) Social Security or railroad retirement;

(F) Supplemental Security Income, Aid to Families with

Dependent Children, or other public assistance or public
welfare programs;

(G) Retirement, survivor, or disability pensions; and

(H) Any other sources of income received regularly,
including Veterans' (VA) payments, unemployment
compensation, and alimony; or

(3) IRS 1040. Adjusted gross income as defined for purposes of
reporting under Internal Revenue Service (IRS) Form 1040 for
individual Federal annual income tax purposes.



Estimating Annual Income.

Estimate the annual income of a family or household by projecting the prevailing
rate of income of each person at the time assistance is provided for the
individual, family, or household (as applicable). Estimated annual income shall
include income from all family or household members, as applicable. Income or
asset enhancement derived from the CDBG-assisted activity shall not be
considered in calculating estimated annual income.

If the household is a minor or person that does not have a personal income, the
household income of that household’s guardian or parents must not exceed
80 percent of the Honolulu median income.

All households, including elderly, abused, homeless, and severely disabled, etc.,
must be fully income certified to qualify to live in the Property. No households in
CDBG-assisted housing may be presumed to be of low- to moderate-income.

(See 24 CFR 570.208 (a)(2)(i)(A), which states that the beneficiaries of “activities
involving the acquisition, construction or rehabilitation of property for housing”
may not be presumed to be of low- and moderate income.)

Frequency of full income certification; choice of definitions of income; period of
validity of income certification.

a. Frequency of full income certification.

The Owner shall determine and certify incomes of tenants initially, upon
the tenants’ entrance into the Property, and recertify incomes at least
annually thereafter.

b. Documentation of income.

The Owner shall place documentation in the tenant files, signed by
Owner and applicant, to the effect that the Owner determined, certified,
and recertified the applicant’'s income, including the updated income
amount, date of recertification.

c. Choice of definitions of income
i Rental Rates Based on Income

(A) If the rents in the Property are based on the tenants’
ability to pay, that is, if the tenant never pays more than
30 percent of income for rent, then the Owner must use
the Section 8 definition of income and calculate the
tenants’ Section 8 adjusted income as defined by HUD
at various places, including:

http://www.hud.gov/offices/cpd/affordablehousing/trainin
g/web/calculator/adjustedincome



(B)

If the rents in the Property are not based on the tenants’
ability to pay, then the Owner may choose among three
definitions of income stated in 24 CFR 570.3 “Income.”

ii. Using the IRS Definition of Income.

(A)

(B)

If, and only if, the Owner elects to use the IRS definition
of income (see: Technical Guide for Determining
Income and Allowances for the HOME Program, Third
Edition, January 20086, The United States Department of
Housing and Urban Development, page 17):

()

(i)
(iii)

The Owner may use the household income
figure shown either on IRS short form 1040EZ or
on IRS Form 1040.

The tax return may be used as proof of income.

The income certification is valid up to 12 months
from the date of income certification.

If the Owner does not elect to use the IRS definition of

income:

(i)

(ii)

(i)

As described in the definition of “income” quoted
above, the Owner shall “Estimate the annual
income of a family or household by projecting
the prevailing rate of income of each person at
the time assistance is provided for the individual,
family, or household (as applicable)....”

The Owner may not use an applicant’s income
tax return or other forms of “self-certification” as
the sole or primary means of determining
income. The Owner shall determine income
using documents from third parties and the
methodology prescribed in the HOME income
calculator, or its equivalent, at the following
website

http://www.hud.gov/offices/cpd/affordablehousin
g/training/calculator/adjustedincome/index.cfm

The initial income certification is valid up to 6
months from the date of income certification.
Recertifications of income are valid for 12
months from the date of recertification.

iii. Third-Party Certifications

in lieu of the method prescribed in the above-cited definition of
“income,” the Owner may verify and document a household’s
income by obtaining a written statement from the administrator of



E.

Rents

another government program (such as Section 8 program); by
comparing the household’s income against the current schedule
of household income limits published by the U.S. Department of
Housing and Urban Development; and by placing the written
statement and comparison with Honolulu’s 80% of median
income limits in the household’s file. This written statement is
described as follows:

“Obtain a written statement from the administrator of a
government program under which the family receives benefits
and which examines each year the annual income of the family.
The statement must indicate the tenant's family size and state
the amount of the family's annual income; or alternatively, the
statement must indicate the current dollar limit for very low- or
low-income families for the family size of the tenant and state
that the tenant’'s annual income does not exceed this limit.”

(24 CFR 92.203(a){1)(iii))

The intent of securing this written statement is to document for
any future auditor that the household’s income was (a) certified
by another government agency and (b) does not exceed 80% of
the Honolulu median income.

Over-income households.

Households that are determined to be over-income upon annual income
recertifcation may not be evicted from the Property solely for being over-income.
However, the rents that the Property charges to such over-income households
need no longer be those that are affordable to low- to moderate-income persons,
as such rents are defined below.

In accordance with 24 CFR 570.208(a)(3), the City declares that affordable rents
that are charged to the Property’s target group, namely, low- and moderate-
income persons, for the use of dwelling units on the Property may not exceed the
current HUD Fair Market Rents appropriate to the units’ size. Such “affordable”
rent need not be lower than the HUD Fair Market Rent that was in effect at the
time of initial rent-up. This guideline shall not prevent the Owner from complying
with other rental guidelines that prescribe a lower rent.

(24 CFR 570.208(a)(3) states, “For rental housing, occupancy by low and
moderate income households must be at affordable rents to qualify under this
criterion. The recipient shall adopt and make public its standards for determining
‘affordable rents’ for this purpose.”

An affordable rent for a bedroom in a Group Home is the current HUD Fair
Market Rent for a single-family dwelling unit with the same number of bedrooms
as the group home, divided equally between the number of bedrooms in the
group home.

For example the rent for one bedroom in a 6-bedroom group home, for which the
2005 HUD Fair Market Rent is $2,295, will be $2,295 divided by 6, or $383.



Such affordable rent need not ever be lower than the HUD Fair Market Rent that
was in effect at the time of initial rent-up. Using this same example, if a bedroom
in the group home is occupied by a resident manager or otherwise not occupied
by a client, the rent will determined using the Fair Market Rent of a 5-bedroom
dwelling unit.

There are no restrictions on the rents that may be charged to households, the
incomes of which no longer qualify as low- to moderate-income households.

The rents that are charged to low- to moderate-income households must include
utilities as HUD defines utilities. Low- to moderate-income clients that pay for
utilities should be given the appropriate, current Section 8 utility allowance(s).

Any rent changes must be in accordance with the terms of the Project’s rental
agreement.

CDBG Program Income

1.

The Owner shall calculate and return CDBG program income to the City at least
annually in the form of a cashier’s check made out to the City and County of
Honolulu. The City retains the exclusive right to the use and disposition of CDBG
program income.

CDBG program income is the gross income from rents derived by the Owner,
less the costs incidental to the generation of the income.

(See 24 CFR 570.500(a)(1)(iii and iv), which states,

Program income includes, but is not limited to, the following:...(iii) Gross
income from the use or rental of real...property acquired by the recipient
or by a subrecipient with CDBG funds, less costs incidental to generation
of the income; (iv) gross income from the use or rental of real property,
owned by the recipient or by a subrecipient, that was constructed or
improved with CDBG funds, less costs incidental to generation of the
income....)

“Gross income” is defined as the total annual income of the Property from all
sources, including, but not limited to, apartment rents, laundry, vending
machines, parking stall rents, interest income, or subsidies (e.g., Section 8
housing payments and Section 236 interest subsidies). “Gross income” does not
include private or government grants secured by the Owner or program fees that
the Owner charges to its clients, specifically to provide non-housing services
such as counseling to its clients on the Property.

“Costs incidental to the generation of such income” means the expenses involved
in operating and maintaining the property, including such expenses as salaries
for operating and maintenance staff, utilities, janitorial supplies, repairs,..., and
costs collecting fees and charges. (Program Income Training Bulletin See HUD
Office of Community Planning and Development, April 1990)

“Costs incidental to the generation of income” also include;



Cost of insurance.

Cost of maintenance.

Reasonable management fees.

Cost of security.

Deposits into operating or maintenance reserves, as limited below.

Costs incidental to the generation of income do not include:

a. Depreciation. Depreciation, while actually deemed an allowable
operating cost, must always equal $0.00 when calculating program
income in the Property.

b. Debt service payments.

C. Any costs that are deemed unallowable in Attachment B to OMB
Circulars A-122 or A-87. Unallowable costs are not considered costs

incidental to the generation of income.

d. The salaries of staff that perform non-housing, non-maintenance related
duties on the Property.

e. Other costs deemed ineligible, in the sole discretion of the City.

Reserve Accounts

1.

Replacement reserves shall not be funded with CDBG program income.

(See Attachment B to OMB Circulars A-122 and A-87.) Item 9, Attachment B, to
OMB Circular A-122 states:

9. Contingency provisions. Contributions to a contingency reserve or any
similar provision made for events the occurrence of which cannot be
foretold with certainty as to time, intensity, or with an assurance of their
happening, are unallowable.

To finance capital improvements to the project, including the removal of
architectural barriers, the Owner shall seek other sources of funding including
private loans or applications for CDBG funding to the City.

Residual receipts reserves shall not be funded with CDBG program income.
Residual receipts are CDBG program income and should be returned to the
City’s CDBG program.

Operating or maintenance reserves may be funded with the CDBG portion of the
gross income.

a. The maximum level of funding in these reserves shall not exceed the
greater of:



Reports

i. One year’s worth of allowable maintenance and repair costs,
defined as the average of the last two years maintenance and
repair costs; or

ii The number of rental units in the project multiplied by $2,000.

b. With the prior approval of the implementing agency and the Federal
Grants Branch, these amounts may be adjusted to accommodate normal
increases in operating costs.

o The amounts in any reserves that are funded with the non-CDBG or non-
HOME portion of the Property’s gross income are not subject to these
guidelines.

The Owner shall maintain a Rental Project Compliance Report using an Excel
spreadsheet. This report should contain the information listed below. The
Owner shall transmit this Report to the City annually. It should show all the
tenants that the Property served over the Property’s fiscal year, not just those
tenants that are currently occupying the units.

Time period covered by Report

Unit #

No. of bedrooms in Unit

Tenant Name

No. of people in household

Is this a Section 8 tenant or other subsidized tenant
Date of last Income Recertif.

Household Income at Date of Last Recertif.
Household % of Median income at Date of Last Recertif.
10. Move in Date

11. Household Income at Move-In

12. Household % of Median at Move-in

13. Current Rent of Unit

14. Amount of Utility Allowance

COoONDODWN -~

The Owner shall annually provide to the City a report showing the calculation of
any CDBG program income due to the City, accompanied by a cashiers check
for any amount due.

The Owner shall complete and annually transmit to the City HUD form 27061,
Race and Ethnicity reporting.

Pursuant to 24 CFR 570.506(g)(2), the Owner shall annually transmit to the City
a report on the number of single-headed and female-headed households that the

Property served.

The Owner shall annually transmit to the City the results of any third party audit
of the Property. If the audit does not break out the Property separately, the
Owner shall also transmit the Property’s unaudited financial statements in
addition to the audited statements. The financial statements should enable the
monitoring agent to determine the amounts in the Property’s reserve accounts.



6. The Owner shall annually transmit to the City an annual program report in a form
specified by the City.

7. The Owner shall annually transmit to the City any other documents that are
required by the agreements between the Owner and the City, e.g., insurance
certificates.

L Files and records

1. The Property’s tenant files should contain:

a.

Evidence that the unit was inspected in accordance with the City’s
building codes.

b. Evidence that the incomes of each unit’s successive tenants were
calculated, certified, and annually recertified.

C. Documentation as to each unit’s rent.

d. Copy of each client’s rental agreement.

e. Documentation that each client was certified as belonging to the
Property’s target group, e.g., elderly persons, homeless persons.

2. The Owner should keep on file:

a. Copies of any agreements with the City pertaining to the CDBG
assistance that the City provided to the Property.

b. Evidence that the Property filed Form HUD-935.2 Affirmative Fair
Housing Marketing Plan; and evidence that the plan was reviewed every
five years.

C. Evidence of marketing and outreach to the Property’s target groups.

d. Copies of Form HUD 27061 Race and Ethnicity Reporting for each year.

e. Records of the number of single-headed households and female-headed
households for each year.

f. Copy of the tenant selection policy and procedures, including policy and
procedures for administering waitlists.

g. Copies of any brochures and handouts that the managing agent

10

distributes to applicants. These materials should:

i. Disclose and explain the CDBG rules that directly affect the
tenants.

ii. Display the fair housing logo.



By:

Copies of the Rental Project Compliance Report for each year.

Copies of any insurance certificates required by agreements between the
Owner and the City.

Its:

Printed Name:

11
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CITY COUNCIL
CITY AND COUNTY OF HONOLULU
HONOLULU, HAWAII

CERTIFICATE
RESOLUTION 12-256

Introduced: 09/12/12 By: ERNEST MARTIN (BR) Committee: BUDGET

Title: ~ RESOLUTION AUTHORIZING THE LEASE OF CITY PROPERTY TO CHILD AND FAMILY SERVICE FOR
SPECIAL NEEDS HOUSING UNDER SECTION 28-3.5, REVISED ORDINANCES OF HONOLULU.

Voting Legend: Y= Aye, Y* = Aye w/Reservations, N = No, A = Absent, ABN = Abstain
CR-335 - RESOLUTION REPORTED OUT OF COMMITTEE FOR ADOPTION.

CR-335 AND RESOLUTION 12-256 WERE ADOPTED.
CACHOLA A CHANG Y

BUDGET 09/19/12

COUNCIL 10/03/12
ANDERSON Y BERG Y
HARIMOTO Y KOBAYASHI Y MARTIN Y

| hereby certify that the above is a true record of action by the Council of the City and onolulu .

¢

Lﬂlu e A Ve 2% |
RNEST Y. MARTIN, CHAIR AND PRESIDING ﬁ’ﬁ&\ER\

BERNICE K. N. MAU, CITY CLERK

GARCIA Y

OLUTION.




