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Sentvia e-mail

Re: Bill 11 OverrideVote

DearCouncil Members,

Bill 5, now knownasOrdinance12-2,passedandsignedinto law earlierthis year. As aresultof Bill 5,
asof July 1, 2011, it is legally indisputablethat all commercialactivitiesin all CountyofHonolulu
beachparksand inlandparks,includingKailuaandKalamaBeachparks,requireapermit issuedby the
DirectorofParksandRecreationoftheCountyofHonolulu. Ordinancel2-2also forbidsanypermits
from everbeingissuedfor commercialactivitiesin KailuaandKalamaBeachparksonly, from
Saturdays1 p.m. to Mondays6:30a.m.

Ordinance12-2alsoforbidscommercialactivities,including recreationalstopsby tour companies,at
anytime atcity ownedoroperatedbeachrights-of-wayandeasementsfrom Lanikai to KapohoPoint.

Currently,thereis no permit processsetupby theParksDepartmentoftheCountyofHonolulu for
commercialactivities forwhich no permitprocesspreviouslyexisted.Windsurfingandsurfinglessons
areexamplesofcommercialactivitiesfor which a permitprocessalreadyexists.

My understandingis that no newpermitsarecurrentlybeingissuedfor commercialactivities for which
thereis no currentpermitprocess.As aresult,all commercialactivitiescurrentlytakingplacein all
Countyparks,which do nothavepermits,aretechnicallyillegal andthevendoris subjectto citation, and
possiblefine andimprisonment.Theprovisionsregardingbanningtourbusesin KailuaBeachPark
seemsto beof little effect becausecommercialtourbusoperatorsareableto obtainpermits to usecity
busstopsto drop-offandpickupcustomers.

Currently,in termsof enforcementofthecurrentlaw, thereis muchuncertaintyandconfusionasto
whatis acommercialactivity thatrequiresapermit. All oftheyogateachers,bouncyhouses,Segway
tours,weddings,andkayakdrop-offsapparentlyrequireapermit. Commercialkayaktoursoriginating
from KailuaSailboardsandKayaks,with 20 touristsatatime beingledthroughKailuaBeachPartby
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thekayaktour leader,arenot beingconsideredby thepolice to becommercialactivities. Placinga
kayakon a customer’scar,andthe customerdriving to andparkingin Lanikai, anddraggingthekayak
downaright ofwayto go kayaking,is definitelynot a commercialactivity andis not prohibitedunder
Bill 5 orBill 11, anydayoftheweek.

Sinceall Countyparksareaffectedby Bill 5 / Ordinance12-2,it is importantthat the law be
implementedlogically andstrategicallyandenforcedfairly anduniformly in everyCountypark. Several
companieshavealreadybeenticketedunderthenewlaw, andit will taketime for thejudicial systemto
sort thingsout.

GaryCabato,theDirectorofParksandRecreationfor theCountyofHonolulu is reportedlydeveloping
apermitprocessto addressthesenewpermitrequirementsthatnow apply to hundredsofvendorswho
haveperhapsthousandsofemployees,for whom therewasno prior permit required.

Manypeoplebelievethat regulatingcommercialactivities,andenforcingthoseregulationsis theonly
reasonablesolutionthat shouldbepursuedfor dealingwith commercialactivitiesin Countyparks.
While asmall vocalminority is in favorofbanningall commercialactivitiesin Kailua, theydo not
speakfor mostofKailuaresidentsor therestofthe islandresidentswhovisit Kailua.

Given that Bill 5 with its very significantimpactson all Countyparkshasonly recentlyhastakeneffect,
weareurgingtheCity Council to notoverridetheMayor’sBill 11 veto. PleasegiveBill 5 achanceto
be implemented,enforced,andresolvedin theCourts. Thentakealook atthenew,currentreality, and
thendecideif more lawmakingin thisareais required. This is thereasonable,responsibleactionto take,
ratherthanpassanotherlaw that is likely to haveunintendedconsequences.

Bill 5 hasalreadyhadhugeconsequenceswhich theCity Council apparentlyhadno intentionof
creating. It is logical andreasonableto give theCountyofHonolulu’sParksDepartmentthenecessary
time to createadministrativerulesandfurtherdevelop theirpermitprocesssoit canaccommodateand
servicethehundredsof commercialactivitiesthatnow requireapermit.

BILL 11 OVVERRIDE LEGAL CONSIDERATIONS

Thecurrentissueon thetableis whethertheCity Councilwill overrideMayorPeterCarlisle’svetoof
Bill 11, whichtheHonoluluCity Councilpassedby thevoteof7 -2 (3 membersvotedyes“with
reservations”).Bill 11 extendsBill 5 to anotherlevel. If Bill 11 passes,thenall commercialactivitiesat
Kailua andKalamaBeachParkswill be prohibitedforever,andno permitseverallowed.

As reportedin theStarAdvertiserin May, my understandingis that theCity Council receivedaletter
from CorporationCounselwhich put theCity Council on noticethatBill 11 would beviolatingthe
“separationofpowers”doctrinethat is incorporatedwithin theCharterof theCountyofHonolulu.

TheHawaii SupremeCourtissueda strongdecisionsupportingseparationofpowersin CITY
COUNCIL OF THE CITY AND COUNTY OF HONOLULU v. FRANK F. FASI, MAYOR OFTHE
CITY AND COUNTY OF HONOLULU, ETAL., 52 Haw. 3; 467P.2d576; (1970).

In the ~j case,City Council ResolutionNo. 436 requiredthedirectorof financeto offer theQueen’s
Surfpropertyatpublic auctionas arestaurantand nightclub concessionfor tenyearsfrom January1,
1970. TheQueen’sSurfpropertyis apartofKapiolaniParkin Waikiki, andis city andcountyproperty
within thejurisdictionandcontrol of thedepartmentof parksandrecreation. Thelegal issuein the



appealwaswhetherthedirectoroffinancewasrequiredto follow the directivesofthis resolutionand

offer aconcessionatQueen’sSurf.

In thatcase,theHawaii SupremeCourtheldthat thepowerto decidewhetherornot to permita
concessionon parkpropertybelongsto the departmentofparksandrecreation.SinceResolution436
provided“for theexercisebythe councilofexecutivepowerwhich is inconsistentwith theprincipleof
separationofpowers”,theHawaii SupremeCourtheld that it wasunenforceable.

Thesameissue/ principle, thoughreversed,ariseswith Bill 11. In theFasicase,theCouncil ordered
theCountyto offer a concessionat a countypark,whichtheHawaii SupremeCourt decidedwas
unenforceable.With Bill 11, the City Council is preventingtheCountyfrom issuingconcessionsor
permitsfor commercialactivities for KailuaandKalamaBeachParks,which is usurpingtheCounty’s
executivepowerofdecidinghowto control,maintainandoperateall Countyparksin thesameway the
Hawaii SupremeCourt foundunenforceablein theFasicase.

As with theCouncil’s resolutionin theFasicase,if theBill 11 veto is overriddenandit becomeslaw, it
will bechallengedin Court andit will beheld to be unenforceableasan invalid violation ofthe
separationofpowersdoctrinebetweentheMayorandCity Council.

The City Council is alreadyexperiencingthe effectsof unintendedconsequenceswith the language
includedin Bill 5. Bill 11 canonly confusethe situation further, and generateunnecessarylitigation
expenses.For all ofthesereasons,weurgeyou to not overridetheMayor’s vetoof Bill 11.

Sincerely,

Leslie K. Iczkovitz


