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Good aflernoonChairCachola,Vice ChairHarimotoandmembersofthe
Committee. TheEthics CommissionsupportsBill 10, whichproposescertain
changesto theprocedurallaw controllingCommissionmatters. Hereis a summaryof
theproposedamendments:

• Informationobtainedby theCommissionis keptconfidentialunless
thereis anexceptionallowing disclosure. Without this lawthereis no
generalguide for disclosureof informationfor theCommissionand
thosewho comebeforeit.

• StreamlinesobtainingCommissionsubpoenasresultingin shorter
investigationtime.

• Clarifies thatrequestsfor adviceand complaintsmaybe submittedby

anyonein anyform asis intendedundertheCharter.

1. Confidentiality and disclosureof information

Peoplerightfully wantto know if theymight be subjectto retaliationfor
cooperatingwith theCommissionor if themediawill find out aboutan inquiry. This
newordinancehelpsto addressthoseconcerns.

Section3 on page2 describesin oneplaceseverallawsthataffectwhether
informationobtainedby theCommissionis opento thepublic or confidential.
Currently,disclosureand confidentialityissuesarecoveredby any numberof laws,
suchaswhetherthe informationis privileged,whetherthe informationhasalready
beenmadepublic, whetheracourtordersdisclosurefor purposesof acourtcase,
whetherdisclosureis allowedundertheUniform InformationPracticesAct, Chapter

DEPT. COM. 201

EMLA



92F,Hawaii RevisedStatutes(HRS),andtheinterpretationsofthat law by thestate
Office ofInformationPractices.

As you cansee,this canbeaconfusingandcomplexareaof the law. Having
ageneralstatementofthe circumstancesunderwhich disclosureofidentitiesand
otherconfidentialinformationmaybemadewill helpguidetheCommissionand
thosewho appearbeforeit to understandtheirrightsandtheprocessfor disclosure.

Therearegoodreasonsto discloseinformationandgoodreasonsto keep
informationconfidential. Theanswerdependson thecasefacts,suchaswho is
seekingdisclosureandthereasonssupportingdisclosureor confidentiality. For
example,generally,thosewho requestandreceiveadvicefrom theCommission
shouldbe ableto rely on theCommissionto keeptheir identityandthesubjectof the
requestconfidential. Otherwise,governmentpersonnelwould rarelyaskfor advice
andthis would underminetheCommission’sability to maintainor improvethe
ethicalconductofemployees.Similarly, witnessesandcomplainantsin complaint
casesareconcernedaboutretaliationfor initiating or cooperatingwith investigations.
Disclosingtheir identitiesunderall circumstanceswould chill theCommission’s
ability to root outmisconduct. Yet, therearetimeswhenanemployeehasaright to
confrontwitnessesandtherearetimeswhenthepublichasaright to know the
conductofgovernmentemployeesandhowwell theCommissiondoesits job.

2. Exceptionsto confidentiality

Thefirst exceptionreflectstheright of anyoneaccusedofmisconductto have
theirhearingopento thepublic. Therewould beno reasonto convertpublic
informationto confidential.

Thesecondexceptionrequiresthe Commissionto discloseinformationupon
theorderof acourt.

Thethird exceptionpermitstheCommissionand its staffto disclose
informationwhendoing so is partof investigatingarequestor complaint. For
example,it is oftennecessaryto revealallegationsandfacts aboutacaseto awitness
in orderto corroborateor disprovethe allegations.If suchinformationhadto be kept
confidential,caseswould be difficult, if not impossible,to investigate.

As to thefourth exception,thereis aconstanttensionbetweenthepublic’s
right to know abouttheconductofa governmentofficial andtheofficial’s right to
privacy. HRS Chapter92Fprovidesthe legal basisusedto balancetheseinterests
anddeterminewhetherinformationshouldbe disclosed.

3. Making theCommission’ssubpoenapower useful

In Section4 ofthebill, ROH Sec.3-6.3(h)would be changedto permitthe
Commissionchairorvice-chairto sign asubpoena.It would alsoremovetheneed
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for aformal resolutionto issueasubpoena.Themajorproblemwith thecurrentlaw
is thatit slowsdowntheinvestigativeprocessby atleastonemonthbecausestaffhas
to wait for ameetingbeforewecanasktheCommissionto subpoenaawitnessor
documents.This is a wasteof valuabletime for all concerned.Also, thecurrent
languagedoesnot makesensewhereit requiresthattheCommissionstatethenature
andscopeofits inquirybeforeit subpoenasinformationthatwill help it definethe
natureandscopeof the inquiry.

4. Requestsfor adviceand complaints

Thechangesin Sections6 and 7 correcttheordinancewhereit requiresthat a
requestfor adviceoracomplaintmustbe in writing signedby thepersonmaking the
requestor complaint. Althoughat first blush thismayappearto be a reasonable
requirement,it is contraryto theCharterandthepracticeof theCommissionand
othercity agenciesthat conductinvestigations.

As describedin CommissionAdvisory OpinionNo. 2001-6,RCH Sec.11-107
authorizestheCommissionto useits investigativepowersand renderadvisory
opinions“on its owninitiative” -- in otherwords, withoutany requestorcomplaintto
theCommission.If theCharterauthorizestheCommissionto renderan advisory
opinionwhereno requestor complainthasbeenlodged,logically, thenan oral
requestor complaintto theCommissionis a sufficientbasisfor an investigationand
advisoryopinion. Thecurrentwording oftheordinanceis atoddswith theproscribed
powersundertheCharter.

Furthermore,if thewritten requirementis in place,it would meanthatthe
Commissioncouldno longerprocesshundredsoforal requestsfor advicewe receive
from city personnelandthepublic everyyear. Sucharestrictionwouldhamstring
ourability to promptlyrespondto advicerequests.

Finally, it is commonpracticefor departmentsandothercity agencieswhen
investigatingallegedworkplacemisconductto acceptoraland/oranonymous
complaintsaslong assufficient informationis communicated.TheCharterprovides
for a similar approachfor the Commission.Oral andanonymouscomplaintsare
importantin rootingoutmisconductby city personnel. Currently,theordinance
contradictstheCharterandmustbe amended.

I amhappyto answerany questions.
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