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Apnll6,2010

VIA HAND DELIVERY —~

David K Tanoue,Director
DepartmentofPlanningandPennitting -~

City andCountyofHonolulu
650 S. King Street
Honolulu,Hawaii 96813

Re: PreliminaryCommentsof LeewardLandCompany,Ltd. reProposed
Public InfrastructureMapRevision-- NanakuliRegionalPark,Waianae,
Oahu,Hawaii

DearMr. Tanoue:

This office represents,LeewardLandCompany,Ltd. (“Leeward”) in connection
with theabove-referencedmatter. Thankyou for yourMemorandumdatedMarch 18, 2010
requestingLeeward’scommentsandin particularfor the assistancerenderedby Mike Watkinsin
furnishingmy officewith a copyoftheapplicationoftheCity Departmentof Designand
Construction(“Department”)to adda Park(P) symbolto theWaianaePublic InfrastructureMap
(PIM).

Leewardis theowneroftheaffectedsiteandis stronglyopposedto theproposed
revision. Therevisionwouldbeshort-sighted,contraryto thepublic interestandunlawful.
Acquisition ofthesite for aregionalparkwoulddepriveOahuofasiteuniquelysuitableand
availablefor useasa sanitarylandfill. Acquisitioncostwould beprohibitive. Committing
additionalfundsto anewpark in thesedifficult times wouldbeunjustifiable. Useof money
from theCleanWater andNaturalLandsFund(“Fund”) would bebadpublic policy, usurpthe
properrole oftheCity Council in prioritizing expendituresfrom theFundand illegal.

I summarizethebasisfor thesepointsbelow.

Thesitehasbeenidentifiedasoneof Oahu’sfewandindispensableremaining
potentialsitesfor sanitarylandfill purposesfor over30 years. In 2003,theMayor’sAdvisory
Committeeon Landfill Selection,knownasthe“Blue RibbonCommittee,”identifiedthesite
(referredto in theCommittee’sreportas“Nanakuli”) asoneofonly 4 sitesit couldrecommend
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out of45 evaluatedfor selectionasOahu’s newlandfill siteupontheclosureofWaimanalo
Gulch.

Theacreageproposedfor theparkby theDepartmentwouldprecludetheuseof
anysubstantialportionofthe largerlot for theexpansionofthecurrentconstructionand
demolitionmateriallandfill operatedacrossLualualeiNaval Roadfrom thesiteby Leeward’s
affiliate, PVT LandCo., Ltd. (“PVT”), (asLeewardhasplanned)or for apossiblepublic landfill
becauseoftheneedfor abufferbetweenthedisposalareaandadjacentuses.Constructionand
demolitionmaterialaccountsfor approximately20%of Oahu’ssolid wastestream. H-POWER
is unableto acceptconstructionanddemolitionmaterial. Oahu’sneedfor aconstructionand
demolitionlandfill will becomeevenmoreacuteasthedevelopmentoftherail transitsystem
proceeds.Thesite is apublic necessityfor thedisposalofconstructionanddemolitionmaterial
evenif theCity neveragainwishesto considerit for municipalsolid waste.

TheCity’s permit from the LandUseCommissionfor theuseofWaimanalo
Gulchexpiresin lessthan3 years. Bargingtrashto themainlandhasprovenproblematicatbest
andis needlesslyexpensive.H-POWERreducesthevolumeof wastebut doesnot eliminatethe
necessityfor landfill disposal.

Evenif theCity couldaffordto acquire,develop,operateandmaintainanother
regionalpark,parksin thevicinity of thesiteareplentiful’, andtheapplicationmakesno showing
ofanyshortageofalternativesitesorofanynecessityfor usingthisparticularsite. The
applicationfails to showthatthereis any accessgivento thesite, eitherby theState,orby the
Navy(whichownsLualualeiNavalRoad). ThePuuHeleakalaRecreationCenteris adjacentto
substantialflat andvacantacreagejust makaiofthesite. KamokilaCommunityParkis afive-
minuteSaturday-morningdrive from NanakuliHigh Schoolandis adjacentto substantialflat
andvacantacreage.As discussedbelow, thedevelopmentofaparkmight evenbeincorporated
into theclosureplanfor thecurrentlandfill. To ourknowledge,theneedfor aregionalparkin
Nanakulior theideaofusingthesiteasaparkwasnotpublicly discussedor proposedby the
City prior to theMayor’s February22, 2010Stateof theCity address.No regionalparkor useof
thesiteasaparkis includedin anyapplicablelanduseplan.

Designatingthesite for parkusewoulddepriveOahuofacritical resourcewhich
canbe locatedpracticallynowhereelse. Thatwouldbeshort-sightedandcontraryto public
policy.

It would alsobe illegal becauseit would violateRevisedOrdinancesofHonolulu
(“ROH”) § 4-8.2(d). Section4-8.2(d)provides:

Revisionsofthepublic infrastructuremapsshallbemadeonly for
thosepublic infrastructureprojectsthatareofatypeenumeratedin
Section4-8.3,thatmeetthecriteriaset forth in Section4-8.4,and
thatareconsistentwith thegeneralplan, thedevelopmentplans,
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anyapplicablespecialareaplans, andtheappropriatefunctional
plans. (Emphasisadded.)

Thepublic policy underlyingthis requirementis thatdevelopmentshouldbe done
in accordancewith theapplicableplans,not on an ad hoc,uninformedanduncoordinatedbasis
havingno basisin theplanningdocuments.NeithertheWaianaeSustainableCommunitiesPlan
(“Plan”) noranyotherplanreferencedin Section4-8.2(d)makesanyreferenceto aplanfor or
evenaneedfor anyadditionalparkfacilities. TheDepartmenttacitly admitsthis factby making
no referenceto anysupportingprovisionofthePlanor anyotherlanduseplanin responseto the
explicit requirementto furnishthis informationstatedon the applicationform.

Leewardrecognizesthatdesignatingthesite for parkuseis astepdistinct from
authorizingacquisition. Designationis howeveranecessaryfirst stepin an ill-consideredand
ill-fatedjourney,evenleavingasideits tendencyto squanderapreciousanduniqueland
resource.

Acquisition will beprohibitively expensive.In condemnationproceedings,the
City will be requiredto pay fair marketvalueaccordingto thesite’shighestandbestuse.The
highestandbestuseis for asanitarylandfill. Thevalueasasanitarylandfill will be established
by variousmethods,includingmostprominentlythevalueofthe streamof incomegeneratedby
tipping feesoverthelife ofthe facility, discountedto presentvalue. Leeward’sconservative
estimateofthis valueis approximately$100million. The$3 million estimatefor land
acquisitionprovidedby theDepartmentit its applicationis dramaticallyunderstated.If theCity
neverthelesspursuescondemnationandis unableor unwilling to paythejury’s condemnation
awardwithin two years,it will haveto pay thereasonableattorneyfeesandtrial expensesofthe
landowner.

Acquisition costdoesnot includetheexpenseofdevelopment,operationand
maintenance,andthat expenseis nowhereestimatedby theDepartment.Thesecostslikely will
alsobesignificantlyhigherthanexpected,consideringthat thebrackishwells andgroundwater
in thevicinity aretoosalinefor irrigating grass,rainfall is low, thepredominatehot sunshine
without anynaturalshadeandtheperiodicwildfires. This expensesupposedlywouldbe
undertakenby theCity’s ParksandRecreationDepartmentBudget,which hasalreadybeencut
by about5% andwhich containsno apparentreferencein its 2011budgetfor thisnewregional
parkexpense.Extensivenewcutsrecentlyproposedby CouncilBudgetCommitteeChairGarcia
would cutanother$20 million—aboutone-thirdoftheParksandRecreationDepartmentbudget.
Now plainly is not thetime to be committingto substantialandunknownrecurringexpensefor a
newregionalpark.

Thecostsassociatedwith parkdevelopmentgo far beyondthoseincurredby the
City itself. Thecostimpacton Hawaii’s strugglingconstructionindustrywill be profound. If
contractorswereforcedto useWaimanaloGulch, for example,theywouldencountertipping
feesapproximatelythreetimesgreaterthanthetipping feesat thePVT landfill.
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Fundingtheacquisitionis proposedvia a$3 million appropriationfrom theFund,
presumablybecausethereis no otheravailablesource.Takingmoneyfrom theFundwould
constituteaseparateanddistinctviolation of law andpublic policy. Thereareat leasttwo
aspectsto thisproblem.

First, useof theFundfor “four multi-useball fields, eightplaycourts,parking,
two comfortstations,andamaintenancebuilding” with associatedimprovementsis not
permittedunderRevisedCharterof Honolulu § 9-204(2),whichprovidesthat“{m]oneys in the
CleanWaterandNaturalLandsFundshallbe usedto purchaseorotherwiseacquirereal estate
or anyinterestthereinforlandconservation.. . .“ “[P]ublic outdoorrecreationandeducation,
includingaccessto beachesandmountains,”is apermittedpurpose,providedthatit is for land
conservation.ThedigestofCharterQuestion3 on theNovember2006ballot (passedand
enactedas§ 9-204stated,“[ijf proposalpasses:. . . Moneysin the ‘CleanWaterandNatural
LandsFund’ wouldbeusedto purchaseoracquirerealestatefor landconservation.” (Emphasis
added.)Developmentofnewand substantialpublic infrastructuresuchastheproposedregional
parksimply is not for conservationorpreservationandthusis not allowed. “The moneysin each
fundshallnot be usedfor anypurposesexceptthoselisted in this section.” Section9-204(6)
(emphasisadded).

Evenif a regionalparkwereapermittedpurpose,anappropriation“shall not
substitutefor, butshall be in addition to, thoseappropriationshistoricallymadefor thepurposes
statedin this section.” Section9-204(7)(emphasisadded).Theapplicationsimply concludes
thatthis is so. At thevery least,theDepartmentwouldneedto, butdid not,showthatthis useof
theFundwould beoverandaboveamountsappropriatedfor like purposes.

Second,ROH § 6-62.5(a)requiresthat all expendituresfrom theFundbemade
consistentwith theprioritiesestablishedby the FundCommission(“Commission”). The
Commissionsubmittedits prioritiesto theCity Council on September26,2008 pursuantto a
matrix submittedto the Council on September9, 2008. Thematrix in pertinentpartconsiders
theextentto which andacquisition“will helppreservepublic outdoorrecreationandeducational
opportunities.” (Emphasisadded.)TheCommissionhassubsequentlyconsidered,rankedand
maderecommendationsfor approvalof 6 applicationsfor paymentsfrom theFundin amounts
totalingapproximately$24million. TheDepartmenthasmadeno applicationto theCommission
for considerationofits requestandthe applicationmakesno claim thatit theacquisitionwould
beconsistentwith the Commission’spriorities.

In fact,suchan acquisitionwouldbe inconsistentthe Commission’spriorities,
whicharejust asstrict asthoseoftheCharterinsofarastheyrestrictusageoftheFundto land
preservationand conservationpurposes.As theCommissionChairstatedin herApril 9, 2009
letterto theCity Council, the“CleanWaterandNaturalLandsFundis itselfa strongandlong
lastingcommitmentby thepeopleof O’ahuto thepreservationof importantnaturallandsand
resourcesin ourstate.” (Emphasisadded.)
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TheCommissionhaslaboredadmirablyto developobjectiverankingcriteria,to
facilitatepublic input andaccessto its deliberationsandto “createapublic processthatsetsabar
of excellencefor how this newfund is usedfor thebenefitoftheCity and all of its citizens.” Id.
By proposingthis PIM revisionwith the intentto financeacquisitionfrom theFund,the
Departmentis not only proposingto violatethelaw andbypasstheCouncil’scontrolover the
dispositionof theFund,but to circumventtheCommissionandmakeamockeryofits efforts and
proceedings,andofall thosewho in goodfaithhavesubmittedfundingapplicationsandhelped
evaluatethem.

The applicationindicatesthatthereis nothingurgentaboutthedesignation
request:it notesthat (“[flull developmentof parkis likely to bephasedoverperiodofat least
severalyears”)(emphasisadded).Thereis no justificationthereforefor theDepartment’s
attemptto leapfrogtheplanningprocess,bypasstheCommissionandCouncil andmakea
profoundlyunwiseandplainly illegal landusedecision.

As analternative,Leewardhassuggestedto theCity’s ParksandRecreation
Departmentthepossibility ofacooperativeplanto locatepark facilities within thecurrentPVT
landfill. As it reachescapacity,thelandfill canbe reclaimedfor otheruses.A phasedapproach
to developingaregionalpark therecouldbemutuallyadvantageousandavoidtheshortcomings
ofthedesignationapproach.Thus far, theCity’s only responsehasbeento continueto pursue
thePIM revision.

ThePIM revisionis improperandunfeasiblefor somanyreasonsthatit is highly
unlikelythat theCity will actuallyeveracquirethesite for thatpurpose.Theneedfor atleasta
constructionand demolitionlandfill will persistandgrow evermoreurgentastimegoesby.
Insteadof enablingthedevelopmentofaregionalpark, thetruepurposeoftherevisionappears
morelikely to beto shutdownthePVT landfill orpreventits expansion,to imposeablight on
thesite, to requirea constructionand demolitionlandfill to benewlydevelopedon lesssuitable
privatepropertyelsewhere,and/orto establishtheMayor’s supremacyover theCommissionand
theCouncil in establishingpriorities fortheuseoftheFund.

No landfill will everwin apopularitycontestagainstapark,but thequestions
raisedby theDepartment’sapplicationarefar moreprofoundandimportantthanthat. The
questionsit raisesgo beyondthewisdomandfeasibility ofdevelopingaregionalpark on this
particularsite—theyimplicatetheintegrityof theplanningprocess,thetransparencyofthe
decision-makingprocess,andtheCity’s commitmentto following the law. LeewardurgesDPP
to redeemtheCity’s involvementin this misguidedprojectby rejectingtheDepartment’s
application.

Sincerely,

BruceL. Lamon
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cc: Todd K. Apo,Chair
IkaikaAnderson
Romy M. Cachola
DonovanM. DelaCruz
CharlesDjou
NestorR. Garcia
Ann Kobayashi
GaryH. Okino
RodTam
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